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SUPREME  COURT— December  2l8t,  1841 


Ordered,  that  in  codformity  wiih  article  756  of  the  Code  of 
Practice,  the  clerk  of  this  court  keep  a  separate  docket  of  the 
causes  Tvhich  are  to  he  tried  summarily^  which  cases  are  those  of 
application  and  trial  of  mandamus,  writs  of  prohibition,  certiorari, 
quo  warranto,  orders  of  arrest  and  discharge  therefrom *;  dissolving 
and  setting  aside  writs  of  attachment,  or  sustaining  them  impro- 
perly ;  setting  aside  or  annulling  writs  of  sequestration  or  provi- 
sional seizure,  whenever  an  appeal  will  lie  from  an  interlocutory 
judgment  rendered ;  dissolutions  of  injunctions  on  the  allegations 
in  the  petition  ;  also  in  cases  of  injunctions,*  or  opposition  in  cases 
when  no  security  is  required  to  be  given  by  law.  The  nomination 
or  appointment  of  tutors  or  curators  of  minors,  of  persons  absent 
or  interdifcted  ;  bf  vacknt  siiccessions ;  of  aitorheys  for  absent  heirs, 
and  the  syndics  of  creditors,  when  the  cotirt  orders  they  shall  ad- 
minister provisionally.  Motions  to  homologate  the  reports  of  ex- 
perts, accounts  of  auditors,  awards  bf  arbitrators,  domination  of 
syndics  by  creditors  in  cases  bf  cessidh  df  goods ;  or  successions, 
where  creditors  are  authorized  to  appoint  administrators  or  syndics ; 
disputes  relating  to  the  privileges  of  creditors  of  a  bankrupt,  and 
the  order  in  wliich  they  are  to  be  paid  ;  also  all  ordefk  or  judgments 
requiring  syndics  of  creditors  of  the  curators  br  administrators  of 
successions  to  exhibit  their  bank  books  or  accounts. 

Motions  against  attorneys  at  law,  sheriffs,  coroners  or  other 
public  officers,  to  recover  from  them  money  received  in  their  official 
capacities,  whenever  the  law  allows  a  summary  mode  of  proceed- 
ing ;  and  all  caaes  against  attorneys  at  law,  to  deprive  them  of  their 
license ;  and  against  clerks  of  courts  accused  of  offences,  that  arc 
to  be  tried  by  this  court.  Cases  arising  under  the  13th  section  of 
the  act  of  March  20,  1830,  entitled  "  an  act  to  amend  the  Code  of 
Practice,^'  and  the  act  extending  the  provisions  of  the  same. 


RULE   OF    COURT.  V 

Cases  arising  under  the  act  of  March  28,  1840,  entitled,  ^'  an  act 
to  abolish  imprisonment  for  debt." 

Jadgments  rendered  on  exceptions  to  the  jurisdiction  df  a  court, 
when  the  exception  shall  be  or  has  been  sustained.  AH  cases  in 
which  the  appellee  or  appellant  is  or  shall  be  in  actual  custody. 

The  cases  placed  on  this  docket,  will  be  set  for  Tuesday  in  each 
week,  unless  the  court  shall  otherwise  order.  The  prottiissory  note 
docket  will  be  called  as  usual;  but  whenever  the  cased  On  it  are 
called  through,  and  not  a  sufficient  ntimber  are  fbund  for  Monday, 
the  ca^es  on  the  summary  docket  will  be  called  and  set  for  that  day 
and  the  one  succeeding. 

No  question  arising  in  a  case  on  this  docket  will  be  exainined  or 
decided,  other  than  those  specified,  unless  it  shall  be  so  closely  con- 
nected with  the  specified  question  or  point,  as  to  tnake  it  necesshry 
to  decide  it,  to  enable  the  court  to  do  justice  on  the  points  properly 
before  it:  and  no  chse  shbll  be  placed  on  this  docket,  in  which  the 
points  or  cases  specified  herein  are  merely  incidental  to  other 
questions  arising  in  the  case. 

Whenever  the  clerk  of  the  court  is  in  doubt  as  to  the  docket  oh 
which  he  shall  (ilace  a  cause,  he  shall  submit  it  to  one  of  the  jddg^d 
for  his  opinion. 


n^      ui^J      fc«< 


Many  of  the  western  cases,  decided  at  Alexandria,  at  the 
October  term,  1841,  have  been  excluded  for  want  of  room.  The 
most  important  and  leading  cases,  however,  appear  in  thb  clos^  df 
thie  present  volume.  The  rbmainder  of  the  westetn  coses  are  hi 
the  disposition  of  my  successor,  and  will,  it  is  presumed,  bfe  placed 
in  the  beginnihg  of  the  next  volume. 


TO    THE    BENCH    AHD    BAR    OP   I.OU1SIANA. 


This  volume  of  Reports  completes  the  last  of  the 
series,  which  the  present  Reporter  wiU  publish.  He 
tenders  to  the  Judges  of  the  Supreme  Ck)urt  and  to  the 
Bar  of  Louisiana,  his  grateful  acknowledgments  for  the 
kind  assistance  and  encouragement  received  from  the 
Bench,  and  the  liberal  indulgence  and  patronage  of  the 
Bar  during  the  progress  of  his  labors.  It  has  been  his 
constant  aim  to  prepare  and  record  the  Decisions  and 
determinations  of  the  Supreme  Judicial  Tribunal  of 
the  State,  in  the  manner  most  useful  and  satisfactory 
to  the  profession.  How  far  he  has  succeeded,  is  for 
the  legal  public  to  judge.  Sensible  of  the  many  defects 
and  errors  incident  to  the  busioess  of  Reporting,  and 
the  difficulty  of  performing  the  task  with  fidelity  and 
correctness,  he  submits  the  past  and  concluding  vo- 
lumes with  diffidence  to  the  profession. 

In  closing  his  labors  in  this  office,  he  offers  his  most 
cordial  wishes  and  ardent  desires  that  the  profession  of 
the  law  may  be  studied  thoroughly  and  profoundly,  and 
practiced  with  assiduity,  urbanity  and  the  highest  sense 
of  honor  and  honesty,  by  all  its  votaries  and  members; 
and  that  the  duties  of  every  judicial  station  be  dis- 
charged with  unflinching  integrity,  justice  and  inde- 
pendence, while  the  judgments  of  our  courts  proclaim 
the  justice  of  each  case,  and  the  supreme  law  of  the 
land. 

New-Orleans,  March  22,  mit2. 
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AGRICtJIiTUItAI.  BANK  OF  MISSISSIPPI  M«  BARQUE  |  ^^^^^35 

JAlh^E— GREGORY  BYRKB,  Owner. 

JLPPKAI.  FBOM  THE  COMXEIICIAL    C017RT  OF  KXW  OKLEAXS. 

The  freighters  of  a  yesBel  under  charter  party  hare  no  claim  on  the  owner  for  E^g-j^jj    Djg 
damages  alleged  to  have  hcen  occasioned  by  the  accidents,  &c.,  of  the  voy-      June^  1841. 
a«re.    There  is  no  privity  between  the  frciehters  who  contract  with  the  ======' 

charterer,  and  tlie  owner.  bank  of 

The  psTment  of  privileged  claims  against  a  vessel,  does  not  subrogate  the 
persons  paying,  as  privileged  creditors,  when  there  is  no  conventional  su-  bar«.ub  jaitb, 

brogationu  '  obeooRT 

**  btritb. 

The  master  of  a  vessel  even  under  charter  party,  is  bound  to  consult  the  owner         owiter. 

in  the  home  port,  when  necessary  or  extensive  repairs  are  to  be  made. 

When  there  is  no  privity  of  contract  between  plaintiff  and  defendant,  the  lat- 
ter cannot  be  put  in  ciclay. 


a  CASES  IN  THE  SUPREME  COURT 

Eastsbh    Di8.  Proposals  for  a  compromise  or  conyenations  about  it,  are  not  generally 
June,  1841.         admissible  in  eyidence ;  but  if  any  fact  or  di8tin<^  liability  is  admitted,  cvi- 

dence  of  it  may  be  given;  allowing  the  party  the  benefit  of  all  the  conver- 
BANK  or  satione  or  propositions  which  took  place. 

MISSISSIPPI 

BABdUEJAHE       ^^^  plaintiffs  sue  as  the  freighctrs  of  the  Barque  Jane,  be- 
GBEGOBT      longing  to  the  defendant,  to  recover  a  large  sum  which  they 

BTBirS, 

owvEB.  allege  they  have  laid  out  and  expended  on  said  vessel,  after 
shipping  on  board  of  her  1100  bales  of  cotton,  in  consequence 
of  her  unseaworthiness  at  the  time  of  shipment.  They  further 
show  that  the  defendant  had  chartered  said  vessel  on  the  4th  De- 
cember, 1837,  to  one  N.  S.  Smith,  to  proceed  on  a  voyage  from 
the  port  of  New-Orleans  or  Natchez,  to  Liverpool,  or  a  port  in 
France,  and  back  again;  and  that  he  guarantied  to  make  her 
sea-worthy  and  ready  for  sea.  Tbai  Smith  took  command  and 
brought  said  vessel  to  Natchez,  where  they  freighted  her  with 
cotton,  and  that  on  going  to  sea,  she  proved  wholly  unsea- 
worthy ;  so  much  so  that  she  was  compelled  to  put  back,  dis- 
charge her  cargo  and  undergo  extensive  repairs  at  their  cost ; 
and  on  refitting,  proceeded  on  the  voyage  under  a  new  captain. 
They  allege  that  the  defendant  and  vessel  are  liable  for  all  the 
repairs  and  expenses  in  the  refitting  and  reshipment,  on  his 
guaranty.  That  they  are  subrogated  to  the  rights  of  N.  S. 
Smith  under  his  charter  party  by  operation  of  law  and  the 
agreement  therein  so  as  to  make  the  guaranty  of  said  defen- 
dant enure  to  their  benefit.  They  pray  judgment  for  f  12,401 
65,  with  a  privilege  on  the  vessel  for  the  sum  of  $6,917  39. 

The  defendant  pleaded  first  the  general  issue,  and  set  up 
special  matters  in  defence.  He  also  reconvened  in  the  sum  of 
♦1,567  44,  for  balance  due  on  the  charter  party. 

The  pleadings,  issues,  facts  and  evidence  of  the  whole  case 
are  so  fully  set  forth  in  the  written  opinion  of  this  court,  that 
they  need  not  be  recapitulated. 

The  cause  was  submitted  to  a  jury,  on  the  pleadings  and 
evidence  adduced,  under  a  charge  from  the  judge.  The  jury 
were  instructed  that  there  was  an  implied  contract  that  every 
vessel  employed  or  chartered  to  carry  freight,  was  sea-worthy; 


OWHKB. 


OP  THE  STATE  OP  LOUISIANA.  8 

and  if  she  was  nat,  that  the  owner  is  liable  for  any  damage  Eastie^   Dis. 

•  •       .  ai_         r   fi_  June,  1S41. 

maskg  m  consequence  thereof,  &c,  

The  main  inquiry  was,  then,  as  to  the  aea-worthiness  of  the      baitk  or 
Teasel?    The  pkintifi  proved  they  had  made  ejEtensire  re-     *""^^»''' 
pairs,  ia  coDseqvence  of  whkh  the  Teasel  was  better  and  of  BABatTB  jan*, 
ntore  Talue  than  at  first.  nrmnt. 

When  the  cause  was  about  to  go  to  the  jury,  the  plaintiffs 
dismissed  so  much  of  their  action  as  claims  for  average ;  and 
continue  it  only  for  the  amount  of  repairs,  the  ship^s  contribu- 
tion to  general  average  and  insurance  on  the  vessel,  amounting 
to  M,&]7  80.  There  was  a  verdict  and  judgment  in  favor  of 
the  plaintifis  for  f  5,849.    The  defendant  appealed. 

LoeieU  4r  Aficeu ,  tax  the  plaintifis. 

Grymesj  for  the  defendant. 

G^rlandp  /.  delivered  the  opinion  of  the  court. 

The  plaintifis  allege  that  the  Barque  Jane  was,  in  December, 
1837,  chartered  by  her  owner,  Byrne,  to  N.  S.  Smith,  for  a 
voyage  from  Natchez  or  New-Orleans  to  Liverpool,  or  a  port 
in  France,  and  back  again.  That  the  Barque  was  warranted 
to  be  made  sea-worthy,  to  stand  A.  3  at  the  insurance  offices, 
and  in  the  charter  party  it  is  agreed,  the  price  shall  be  four 
thousand  four  hundred  dollars,  $2,882  56,  paid  in  cash,  and 
the  remainder  at  the  expiration  of  the  voyage.  Smith  was  to 
pay  all  the  port  charges,  the  victualling  and  manning  of  the 
ship,  and  all  and  every  expense  attendant  upon  the  voyage, 
which  shall  not  amount  to  a  case  of  average.  He  received 
the  vessel  in  New-Orleans,  went  to  Natchez,  where  he  took  on 
freight  for  plaintifis  upwards  of  eleven  hundred  bales  of  cotton, 
and  the  vessel  departed  on  her  voyage  to  Liverpool.  It  is  al- 
leged that  soon  after  leaving  the  mouth  of  the  Mississippi, 
without  any  disaster,  accident  or  recent  apparent  cause,  the 
vessel  sprung  a-Ieak  and  was  compelled  to  return  to  New-Or- 
ieans  for  repairs  and  prevent  a  total  loss,  where  a  survey  was 
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Eaitebk  Dis.  had  by  the  port  wardens  and  other  legal  officers,  when  the 
"^*  cargo  was  ordered  to  be  discharged,  the  vessel  pronounced 

Ae&icuLTURA£  nnseaworthy,  but  capable  of  being  repaired,  so  as  to  complete 
lussiftsip^i    the  Toyage.    That  Smith  being  unable  to  repair  the  vessel, 

BAM^vi  JASTE,  pl^ced  hcr  under  the  control  of  the  plaintiffs  on  condition,  that 
*BTw«r  ^^^y  should  loan  and  advance  to  the  said  captain  and  charterer 
owKEB.  the  sums  necessary  for  said  voyage,  that  in  pursuance  of  this 
agreement,  the  plaintiflfs  lent  and  advanced  said  Smith  money 
to  pay  the  wages  of  the  captain  and  crew,  for  supplies,  labor, 
repairs,  armament  and  equipment  of  the  vessel,  premiums  of 
insurance,  damage  done  to  freighters,  and  such  other  expenses 
and  repairs  as  the  owners  were  liable  to  pay  in  the  nature  of  a 
partial  average.  It  is  further  alleged,  that  in  pursuance  of  this 
agreement,  the  plaintiffs  appointed  another  captain  to  com- 
mand the  vessel,  fitted  her  out  and  sent  her  to  her  port  of  des- 
tination, thereby  enabling  her  to  earn  her  freight.  They  further 
say  the  vessel  remained  pledged  during  the  continuance  of  the 
voyage,  and  that  their  advances  amount  to  $6,917  37.  It  is 
also  alleged  that  when  the  vessel  first  went  to  sea  she  was  not 
sea-worthy,  wherefore  the  plaintiffs  say,  Byrne  has  violated 
his  warranty  and  thereby  became  personally  liable  for  the 
amount  claimed.  There  is  also  an  allegation  of  being  subro- 
gated to  the  rights  of  Smith  by  operation  of  law  and  the  agree- 
ment aforesaid,  so  far  as  to  make  the  warranty  of  the  defendant 
enure  to  the  plaintiffs'  benefit.  The  Barque  was  sequestered 
and  a  judgment  prayed  for,  condemning  her  to  be  sold. 

The  defendant  denied  plaintiffs'  right  to  sue,  and  craved 
oyer  of  their  charter.  After  a  general  denial  he  specially  an- 
swered : 

1.  That  supposing  the  plaintiffs'  statements  to  be  true,  yet 
he  is  in  no  manner  bound  to  them  as  he  has  never  contracted 
with  them. 

2.  The  plaintiffs  have  no  lien  on  the  Barque. 

3.  They  have  no  right  of  action  as  the  money  said  to  have 
been  advanced  was  not  on  his  (defendant's)  account,  or  at  his 


owms. 


OF  THE  STATE  OF  LOUISIANA.  6 

leqaest,  but  for  the  sole  use  and  benefit  of  the  plaintiffs  or  Ea«tziik    Dis. 
some  other  person  with  whom  they  had  contracted.  * — _L 

4.  That  at  the  time  of  the  allecred  advances,  the  Barque  was  AomirrLTVRAL 

O  '  ^  BAlfK   OF 

not  in  the  possession  of  defendant,  but  in  possession  of  Smith,     wssimippi 

Vtm 

the  charterer,  who  was  for  the  voyage  the  owner  and  possessor  bak^uv  jawb, 
thereof,  and  is  alone  responsible. 

5.  That  the  money  alleged  to  have  been  advanced,  was  dis- 
bursed not  for  his  use  but  against  his  express  consent,  he  being 
at  all  times  ready  and  willing  to  comply  with  his  charter  party, 
according  to  law  and  mercantile  usage. 

The  defendant  further  pleads  in  re-convention  the  sum  of 
$1,567  44,  the  balance  due  on  the  charter  party. 

The  evidence  shows  the  Barque  left  Natchez  and  reached 
New-Orleans  in  February,  183S,  which  port  she  left  on  the 
19th  of  the  same  month,  when,  as  Smith  the  master,  and  the 
mate,  say  in  their  protest,  made  on  oath,  ''that  at  the  time  of 
sailing,  the  said  Barque  was  tight  and  staunch,  well  manned 
and  provided."  They  proceed  to  say  they  were  towed  to  the 
mouth  of  the  river;  the  next  day  in  endeavoring  to  get  out,  the 
steamer  ran  aground  in  the  South- West  Pass,  and  the  ship 
ran  foul  of  her,  ''which  carried  away  the  shank  of  the  anchor, 
drove  the  flukes  through  the  sheathing  and  the  stock  into  the 
bows  about  a  foot,"  the  vessel  also  grounded,  but  soon  got 
off.  She  was  taken  to  the  pilots'  establishment,  a  survey  was 
had,  the  damages  repaired,  and  she  again  put  to  sea,  the 
pamps  having  been  frequently  used,  and  the  vessel  making  no 
UQusual  quantity  of  water.  They  left  the  Mississippi  the  se- 
cond time,  on  the  27th  of  February,  when  there  was  no  leak ; 
in  going  out  she  again  grounded  on  the  bar,  and  was  taken  off 
by  a  steamer.  On  the  night  of  the  1st  of  March,  the  weather 
becoming  quite  jsevere  and  the  sea  rough,  the  Barque  com- 
menced leaking.  The  gale  increased  during  the  night,  and 
the  vessel  leaked  so  much,  as  to  compel  the  master  to  put 
back,  the  crew  refusing  to  do  duty,  unlesa  he  did  so.  The 
vessel  returned  to  the  passes,  discharged  a  part  of  the  cargo  to 
lighten  her  over  the  bar,  and  was  towed  to  the  city,  where  she 
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EiiTsmir   0I&  was  examined,  and  pronounced  by  most  of  tbe  witaeases  un- 
■  *   *  sea-worthy,  although  there  is  one  who  says  he  supposes  the 

AABioTrLTVAAL  vessel  sea-worthy  in  the  month  of  December,  lBd7»  aad  was 

BANK   9F  ^ 

MisanuiTH    so,  at  the  time  of  sailing.    On  the  15th  of  March,  tbe  char- 

lie 

BA»auB  jABv,  terer  and  master  made  a  note  of  protest  before  a  notary,  com- 
BTMTB,  menced  discharging  the  cargo,  and  a  few  days  ^ter  wroie  a 
»WB».  letter  to  Messrs.  J.  H.  Leverich  db  Co.,  infinrmiag  them  of  his 
kaving  returned  from  sea  in  distress,  his  haying  seen  tbe  agent 
of  the  consignees  in  Liverpool,  that  it  was  necessary  to  dis- 
charge the  cargo  to  have  a  survey»  and  he  concludes  by  say- 
ing be  has  tbe  consent  of  that  agent  to  appoint  Lererieh  &  Co. 
agent  for  himself  and  all  concerned. 

There  is  no  evidence  to  show  that  on  tbe  return  of  tbe  vessel 
to  New-Orleans  where  tbe  defendant  resides,  be  wee  informed 
of  it,  nor  was.  he  called  upon  to  attend  the  survey  or  repair  tbe 
vessel,  fimitb  in  his  protest,  says,  whilst  at  tbe  South-West 
Pass^  he  received  two  messages  from  tbe  defendant,  one  of 
which  was  to  act  as  be  thought  proper,  and  the  other  stating 
he  had  nothing  to  do  with  tbe  Barque,  but  regrtesting  the  mas- 
ter to  proceed  as  he  thought  best.  Whether  tbe  master  bad 
sent  him  any  message  does  not  appear.  Not  a  single  witness 
speaks  of  any  demand  being  made  on  tbe  defendant  to  repair 
the  vessel,  although  he  is  a  ship-builder,  and  has  an  extensive 
establishment  for  the  purpose  of  building  and  repairing  vefr- 
seLs,  nor  was  he  called  on  to  furoisb  another  vessel  to  toke  tbe 
cargo  from  the  Jane. 

Mr.  Leverich  testifies^  that  after  tbe  Barque  returned  in  dis- 
tress. Smith  insisted  upon  taking  a  part  of  tbe  cargo  to  pay 
for  tbe  repairs,  he  would  not  give  up  the  cotton,  and  it  was 
only  cdilowed  to  go  under  tbe  control  of  witness  upon  condition 
of  bis  paying  for  all  tbe  repairs  of  the  vessel,  the  defendant 
having  the  privilege  of  appointing  another  captain  in  case  tbe 
insurance  offices  should  refuse  to  take  risks  upon  the  cargo  on 
account  of  the  captain^  which  it  appears  they  did,  and  a  new 
captain  wss  appointed,  the  vessel  and  cargo  consigned  to  wit- 
ness's friends  in  Liverpool,   and  to  his  own  house  on  her 
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homeward  voyage.  The  new  consignees  in  LiTeipool  re-*^AiTEmii  Dis. 
cei?ed  the  freight  on  the  outward  cargo  and  the  witness  on  that  *"^*  J^ 
inward.  It  further  appears  from  the  testimony  of  this  witness,  -"•"^'I'TrMAi. 
that  in  consequence  of  an  increase  in  the  rate  of  freight  from  ximimijwi 
the  time  the  Barque  sailed  from  Natchez  to  the  time  of  her  bab^ui  /i«k, 
return  in  distress,  it  would  have  cost  the  plaintiffs  five  or  six  ?|![^s^ 
thousand  dollars  more  to  have  shipped  their  cotton  by  another 
vessel. 

It  farther  appears,  that  Smith  continned  to  superintend  the 
repairs  of  the  vessel  up  to  the  time  of  her  final  departure;  as 
nearly  aU  the  accounts  paid  by  Leverich  are  approved  by  him» 
he  was  in  the  same  city  with  the  defendant  more  than  three 
months,  and  never  said  a  word  to  him  about  repairing  the 
ressel  or  paying  the  expenses,  nor  do  the  plaintiflis  appear  to 
have  called  on  him  until  long  after  the  vessel  had  sailed,  and 
finally,  it  appears,  that  about  two  months  and  a  half  after  the 
vessel  had  returned,  had  been  condemned  as  unseawortky^ 
was  supposed  to  have  been  so  for  months  previoust  and  was 
then  undergoing  repairs.  Smith,  the  charterer  and  master,  and 
his  mate,  by  a  notarial  protest  on  oath,  say,  the  excessive 
violence  of  the  elements  as  before  recited,  was  the  cause  of  all 
the  loss  and  damage  sustained  by  the  Barque^  and  this  protest 
is  offered  in  evidence  by  the  plaintiffs  themselves,  and  they, 
by  repeatedly  endeavoring  to  effect  an  insurance  on  the  cargo, 
seemed  willing  to  guaranty  the  sea-worthiness  of  the  vessel, 
and  did  at  last  warrant  it/  by  obtaining  an  insurance  and 
receiving  indemnity  for  the  loss  sustained  by  the  leaking  of  the 
Barque. 

The  plaintiffs  base  their  hopes  of  recovery  on  several 
grounds. 

First :  The  vessel  was  unseaworthy  when  the  cargo  was 
taken  on  board,  and  she  first  sailed;  that  Byrne  had  war- 
ranted her  to  be  sea-worthy,  and  that  she  should  stand  A.  3,  at 
the  insurance  offices.  The  counsel  have  read  ns  various  au- 
thorities to  prove  it  is  an  indispensable  obligation  of  every 
owner  when  he  offers  a  vessel  for  freight  or  charter  to  furnish 
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Babtkan   Dis.  one  that  is  staunch  and  tight.  This  is  no  doubt  true,  and  Smith, 

**^*  to  whom  the  Jane  was  chartered,  in  his  protest  made  in  May, 

▲oBicvLTURAL  1838  uscs  tho  words  of  the  law  in  which  he  is  sustained  by 

BANK  OF  '' 

XI88I8SIFFI     the  mate.     This  declaration  was  made  after  both  of  them  had 
BAB^uKjAjni,  a  full  opportunity  of  examining  the  vessel. 

ORSCHIBT 

BTBiTB,  We  are  unable  to  see  the  grounds  of  the  plaintiffs'  claim  .to 

*^  the  benefit  of  the  warranty  made  in  favor  of  Smith.     That  we 

The  freight  suppose,  is  as  much  personal  to  him  as  any  other  contract,  and 
under  charter  OS  there  IS  no  privity  between  the  plaintiffs  and  the  defendant 
cUOm  on^  the  ^^^  ^^^7  ^*^®  "^^  assignment  of  his  (Smith's,)  rights,  we  do 
owner  for  dam-j^Q^  think  they  can  recover  on  that  ground.  Smith  engaged  to 
liave  been  oc-fumish  plaintiffs  a  good  ship,  and  he  is  the  person  responsible 

casioDcd  by  the 

aocideuu,  &o.,for  a  failure  to  do  so.  When  they  call  on  him  for  damages  for  a 
There  Is^*  no  hreach  of  his  contract,  it  is  possible  he  may  have  a  right  to  call 
?hij''%erhter8  *^®  defendant  to  defend  him,  but  until  then,  the  plaintiffs  have 
who     contract  no  riffht  to  assume   Smith's  rights  and  use  them  for  their  be- 

with  the  char-       ^  *= 

terer,   and   the  nefit. 

owner. 

The  letter  to  Leverich  &  Co.  from  Smith,  is  no  assignment 
of  those  rights,  but  only  constitutes  that  firm  the  agents  of 
himself  and  all  concerned,  without  mentioning  the  names  or 
interests  of  the  plaintiffs  or  the  defendant,  and  when  he  was 
finally  compelled  to  give  up  the  command  of  the  vessel,  he 
does  not  seem  to  have  abandoned  his  ri^ht  to  receive  the 
freight  on  the  outward  and  inward  cargoes,  or  any  other  to 
which  he  was  entitled. 

They  next  say,  they  are  subrogated  to  the  rights  of  Smith. 
It  is  not  pretended  there  is  a  conventional  subrogation ;  it  must 
therefore  be  legal,  if  there  be  any. 

We  have  examined  the  provisions  of  our  law  that  regulate 
legal  subrogations  and  cannot  find  any  that  will  cover  this 
case.  The  plaintiffs  do  not  come  within  any  of  the  clauses 
of  the  art.  2157  of  the  Code,  or  any  adjudged  case;  and  the 
counsel  has  not  referred  us  to  any  principle  in  the  maritime 
law,  which  supports  his  position.  If  the  counsel  means  that 
his  clients  are  subrogated  to  tho  claims  of  the  ship-carpenters 
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tod  other  workmen  and  the  vendors  of  supplies  and  materials,  Exntwa    Dis. 
we' think  he  is  equally  UDfortunate.     Those  persons  very  pro-  *      __1. 

bably  had  privileges  for  their  labor,  supplies  and  materials,  but  ^o^icuLTuitiL 
when  the  agents  of  the  plaintiflfs  paid  them,  they  took  no  con-     Mississippi 
ventional  subrogation  of  their  rights  and  they  do  not  stand  in  BAEaus  jait^, 
a  position  to  have  them  transferred  by  operation  of  law.  **btbk" 

The  third  ground  taken  by  the  plaintiffs  is,  that  as  the  ves-       owube. 
sel  was  in  the  possession  of  Smith,  he  had  a  right  to  have  her  of     prmleged 
repaired  and  was  not  bound  to  call  on  ihe  owner.     If  Smith  v«id',  ^SSJs^n^rt 
bad  have  been  the  master  employed  by  the  owner  and  not  in  the  *"'>''*>g*t«    .t^e 

^     ''         -^  persons  paying, 

home  port  this  would  probably  be  true.     The  master  of  a  ves-  •«     privileged 

-  ,         ,.  r       •  1.         1  •  creditors,  when 

sel  m  a  distant  or  foreign  port,  has  the  power  to  raise  money  to  there  is  no  con- 
make  necessary  repairs  and  purchase  supplies,  and  for  that  ^uon?*  *"  "^ 
purpose,   may  bind  the  owner  personally  or  hypothecate  the 
vessel.     This  is  a  well  established '  principle  of  maratime  law 
and  is  founded  upon  another  well  known  principle  that  the  ^  '^^^^\^%^l 
master  is   the  agent  of  the  owner  and  has  sometimes  to  act  ""^'^i*  .  «!>»rter 

party,  IS  bound 

under  circumstances  that  will  not  allow  of  such  delay  that  he  to  consult  the 
may  be  consulted.     But  when  in  a  port  not  so  distant  as  that  home  port.'when 
injury  will  result  from  a  short  delay,  a  prudent  master  will,  ^jlSv^'^pepidrs 
and  ought  always  to  consult  with  his  owner,  before  contracting  «re  tobemade. 
to  have  expensive  repairs  made  on  a  vessel  at  his  cost,  and 
when  in  the  home  port,  we  think  he  is  bound  to  notify  and 
consult  him.     The  character  of  the  agency  of  the  master  is 
much  restricted  when  in  the  same  place  with  his  employer, 
and  it  would  be  albwing  an  agent  an  almost  unlimited  control 
over  the  property  of  his  principal,  if  he  could  at  his  will  and 
pleasure  incur  large  or  extravagant  expenditures  without  con- 
fiultation  or  notice. 

But  this  case  is  not  as  strong  as  that  of  an  ordinary  master 
either  in  the  home  or  a  distant  port.  Smith  was  the  charterer 
of  the  barque,  and  there  is  no  evidence  to  show  that  Byrne 
knew  he  was  to  be  the  master,  and  it  would  be  going  very  far 
to  say  that  one  pwrty  to  a  charter-party  by  taking  on  himself 
the  quality  of  master,  can  bind  the  other  to  an  indefinite  extent* 
without  his  consent.     We  are  not  prepared  to  sanction  such 

2  VOL.   XIX. 
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Eastebw   Dn.  an  application  of  a  well  understood  and  necessary  rule.    We 
*  think  the  master  of  a  vessel  ought  on  all  convenient  occasions 


AOBicuxTURA£  to  infofHi  aud  consult  with  his  owner,  when  any  extraordinary 
B1.9K  or 
xississipn     expenses  are  to  be  incurred,  or  any  deviation  from  the  ordinary 

BABat^E  JAirx,  rules  of  business  is  about  to  be  made.    There  is  no  evidence 
*BTiiir"      ^^  ^^y  ®^^^  ratification  or  consultation  in  this  case,  and  we 
owvEB.       think  this  ground  is  not  more  tenable  than  the  others. 

It  has  been  strongly  urged  by  the  defendant's  counsel  that 
the  plaintiff  cannot  r^over  in  this  case,  because  the  defendant 
has  not  been  put  legally  in  default  according  to  the  article  1905 
of  the  Code.  If  this  suit  had  have  been  brought  by  Smith  for 
damages  for  a  breach  of  the  contract,  or  to  coerce  a  specific 
When  there  is  porformance,  it  is  very  probable  it  would  have  been  necessary 
eontiSet^*^  be^  *^  P^^  *^®  party  in  default,  and  if  we  held  the  plaintiffs  were 

tween    plaindff  the  assignees  of  Smith,  they  would  come  under  the  same  obli- 

•ad    defendant, 

gutter ewmotgation.     But  as  there  is  no  contract  between  plaintiffs  and 

'^^  "*       ^'  defendant  he  cannot  be  put  in  delay. 

Upon  a  full  examination  of  all  the  circumstances  of  this  case, 
we  do  not  see  but  one  ground  upon  which  the  plaintiffs  can  hope 
to  recover,  and  that  is,  as  Byrne  was  residing  very  near  to  the 
place  where  the  vessel  was  repaired',  he  is  presumed  to  know 
what  was  doing  to  her,  and  as  he  did  not  object  to  the  repairs 
being  made  or  offer  to  do  them  himself,  he  ought  to  pay  for 
them.  This  rests  upon  the  equitable  principle  that  one  man 
ought  not  to  enrich  himself  at  the  expense  of  another.  In 
considering  it,  the  motive  that  induced  the  plaintiffs  to  under- 
take the  repairs  to  the  Jane  ought  to  be  taken  into  considera- 
tion. The  equities  on  both  sides  should  be  weighed.  Thera 
is  no  doubt  a  considerable  sum  of  money  was  expended  by 
plaintiffs  on  a  vessel  belonging  to  defendant,  by  which  her 
value  was  much  increased,  but  the  evidence  leaves  it  doubtful 
whether  he  knew  any  thing  about  it.  On  the  other  hand,  the 
plaintiffs  did  not  act  entirely  from  disinterested  motives  in 
making  the  expenditures  and  advances  they  did.  Their  own 
witn€ss  says  they  profited  five  or  six  thousand  dollars  by  the 
outlay,  in  consequence  of  the  increase  in  the  rmte  of  freight. 


k. 


OF  THE  STATE  OP  LOUISIANA.  11 

We  do  not  tbink  the  rerdict  fully  sustained  by  tbe  evidence  nor  Eastbbit    Du. 
do  we  think  substantial  justice  has  been  done  between  the  par-  ' .     -!->. 


ties ;  we  must  therefore  remand  the  case  for  a  new  trial.  AGiitcci.Tr»ii 

BAITK  Of 
XttalBBtMl 

The  plaintiffs  have  directed  our  attention  to  a  bill  of  excep-         ft. 
lion  taken  by  them  to  the  opinion  of  the  court  excluding  a     brwomy   ' 
letter  from  defendant  addressed  to  J.  H.  Leverich,  Esq.,  on  the      owirul 
19th  of  October,  1836.    The  ground  on  which  the  letter  was 
rejected  was,  it  was  a  proposal  for  a  compromise,  in  compliance 
with  a  request  from  Leverich.     If  the  letter  contained  nothing 
more  than  proposals  for  a  compromise  we  should  say  the  judge 
did  not  err  in  rejecting  it,  but  we  think  it  makes  an  admission 
of  a  fact,  to  establish  which  it  was  proper  evidence.     It  says 
•«  I  am  willing  either  to  sell  the  ship  at  a  low  price  or  charter 
her,  90  08  to  pay  what  I  may  be  indebted  to  the  bank  ;  in  no 
case,  however,  shall  I  agree  to  pay  all  the  bills,"  &c.     He  also 
says,  he  is  willing  to  pay  the  sum  for  which  he  could  have 
repaired  the  vessel  in  his  own  yard,  which  is  about  three  thou- 
sand dollars. 

The  rule  of  evidence  is,  that  mere  proposals  for  a  compro-    PropoMls  for 

....  -  ,        ,         a     compromise 

mise  or  the  conversations  or  negotiations  which  may  take  place  oreonTenattons 
for  the  purpose  of  effecting  one,  are  not  generally  admissible  t^endly*"  ad^ 
as  evidence,  but  if  in  the  proposals,  conversations  or  negotia-  J?**"*!'®  in  edi- 
tions any  fact  or  distinct  liability  is  admitted,  evidence  may  be  fact  or  diatiDot 
given  of  that,  but  the  party  who  is  attempted  to  be  charged  in  mitted,eTidence 
this  manner,  is  entitled  to  have  the  benefit  of  all  the  conversa-  °^'  "^L^S* 
lion  or  proposal,  and  the  whole  should  be  considered  by  the  ^  ^^^luSui 
court  and  jury ;  2  Starkie,  38 ;  2  Martin's  Rep.,  176  ;  4  Pick-  conTeraationsor 
ering,  877.     If  a  claim  be  set  up  against  an  individual  and  he  which        took 
say,  I  do  not  owe  it,  but  rather  than  have  a  suit  or  further  diffi-  P***®' 
Golty  I  will  give  or  pay  a  certain  sum,  this  should  not  be 
admitted ;  but  if  on  the  presentation  of  an  account  certain 
items  are  admitted  and  others  denied,  this  may  be  given  in 
evidence ;  so  if  we  have  a  demand  against  another  and  in 
endeavoring  to  settle  it,  the  person  charged  admits  the  indebt- 
edness but  denies  the  extent  of  it,  the  whole  may  be  admitted 
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Eastxak    Du.  as  evidence.     We  therefore  think  the  judge  erred  in  rejecting 
•^^^'  ^^^-    the  letter  of  the  defendant. 
cBocKXB,  The  judorment  of  the  Commercial  Court  is  therefore  annul- 

■YKDIC,  hiC.y  JO 

V8,  led,  avoided  and  reversed,  and  the  case  is  remanded  to  that 

court  to  he  proceeded  in  according  to  law,  with  directions  not 
to  reject  the  letter  of  the  defendant  of  the  19th  of  December, 
1838,  the  plaintiffs  to  pay  the  costs  of  this  appeal. 


CVAXPUX. 


CROCKER,  Syndic,  <Ste.,  V9*  CHAMPIiIX. 

APPEAL  FBOX  THE  COUHT  OF  THE  FIRST  JUDICIAL  DISTBICT. 

An  insolvent  debtor  may  make  valid  sales  of  his  property  at  any  time  before 
actual  insolvency,  when  no  preference  is  given  to  any  creditor  over  others. 

This  is  an  action  hy  the  syndic  of  the  creditors  of  one  W. 
W.  Stewart,  an  ahsconding  and  insolvent  dehtor,  to  set  aside 
two  sales  of  certain  city  lots  and  improvements  thereon,  made 
to  the  defendant  with  a  knowledge  of  the  vendor's  insolvency, 
and  to  recover  hack  said  property  for  the  henefit  of  the 
creditors. 

The  defendant  pleaded  the  general  issue,  and  denied  spe- 
cially every  allegation  in  the  petition. 

The  acts  of  sale  showed  that  the  defendant  purchased  said 
property  for  a  fair  price,  and  assumed  certain  sums  or  debts 
owing  on  it  hy  the  insolvent,  and  gave  his  notes  with  mortgage 
for  the  balance. 

The  sales  were  made  in  months  of  May  and  June,  1838,  and 
on  the  30th  July  following,  the  insolvent  applied  for  the  bene- 
fit of  the  insolvent  law,  in  relation  to  debtors  in  actual  custody. 
He  was  imprisoned  for  a  small  debt  of  about  $100,  due  to 
Champlin  &  Cooper. 

The  judg6  a  quo  was  of  opinion,  that  the  sales  in  question 
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were  for  a  bona  fide  consideration  paid  and  delivered  at  the  Eastsrit  Dia. 
time.  There  was  judgment  for  the  defendant,  and  the  plaintiff ..  *  JL 
appealed.  crocker, 

a^|/vu«v  STXDIC,   &C., 

Elwyn,  for  the  plaintiff.  chamflix. 

McKinney,  contra. 

Martin^  </.  delivered  the  opinion  of  the  court. 

The  syndic  is  appellant  from  a  judgment  in  favor  of  the  de- 
fendant, in  which  the  former  sought  to  set  aside  two  acts  of 
sale,  executed  hy  the  insolvent  to  the  defendant,  of  real  pro- 
perty, on  the  ground  that  said  sales  were  made  Avithin  three 
months  preceding  the  failure  of  the  vendor. 

It  does  not  appear  to  us  that  the  court  erred.     The  sales  in      .     .     . 

.  .  An  maoWent 

question  were  indeed  made  within  the  ahove  period,  hut  nothmg  debtor        may 

.  ,  t,  •  1    J  .     T.        •  make  valid  salen 

shows  that  any  preference  was  given  or  intended  to  be  given  to  of  his  property 
any  creditor  over  others.      The  deeds  of  sale  show,  that  the  forrictu^f  ^I 

defendant  assumed  to  pay  in  each  case,  a  sum  which  remained  solvency,  yfheu. 

^  no  preference  is 

due  on  the  property  from  his  vendor;  and  gave  his  own  notes  given    to   any 
for  the  balance,  bearing  mortgage  on  the  premises.      •  others. 

It  is  in  evidence,  that  the  defendant  paid  a  part  of  what  was 
dae  by  his  vendor  on  this  property,  and  also  of  his  own  notes, 
in  dae  time  ;  and  nothing  shows  that  any  part  of  the  balance 
13  still  due.  No  part  of  the  insolvent's  property  was  removed 
from  the  reach  of  the  mass  of  the  creditors,  except  the  real 
property  purchased  by  the  defendant.  If  any  portion  of  the 
price  he  engaged  to  pay,  yet  remains  due  and  unpaid,  the 
whole  of  the  premises  is  bound  for  the  payment  of  it.  There 
is  no  allegation  or  evidence  of  unfairness  in  the  price,  and 
there  does  not  appear  to  be  any  ground  for  the  rescission  of 
the  sale. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
)       ment  of  the  district  court  be  affirmed  with  costs. 


Ejmtkkx 

018. 

June,   1841. 

HOTT   k 

CO. 

TV. 

KIVKMAIf 

FT 

AU 
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KOTT  6i  CO.  M.  I^IRKMAlf  £T  AIm 

APPEAL  PROM  TBK  COXMKRCIAL  COUttT  Of  AKV  OIIUAKS. 

The  yerdiot  of  the  jury  ia  a  case  presenting  only  facts  will  not  be  disturbed 
when  not  manifestly  erroneous. 

This  is  an  action  to  recover  damages  from  the  defendants 
on  the  alledged  ground  of  having  sold  to  the  plaintiffs  a  large 
lot  of  cotton,  being  upwards  of  one  thousand  bales,  as  good 
sound  merchantable  cotton,  for  a  full  price,  according  to  sam- 
ples exhibited ;  when  in  fact  more  than  one  hundred  bales 
were  not  of  the  quality  represented,  but  had  been  falsely  pack- 
ed, and  plated  on  the  outside  with  good  cotton.  That  in  con- 
sequence of  said  fraud  these  bales  were  returned  to  the  plain- 
tiffs, after  being  shipped  to  Liverpool,  to  their  great  damage, 
$12000,  for  which  they  pray  judgment. 

The  defendants  pleaded  the  general  issue  and  averred  they 
sold  the  cotton  as  factors  and  agents,  and  that  the  plaintiffs 
examined  and  bought  with  full  knowledge  of  the  various  quali- 
ties composing  said  lot,  and  they  are  not  liable  in  the  pre- 
mises. 

On  these  issues  th^  cause  was  submitted  to  a  jury,  who, 
upon  the  facts  disclosed  by  the  evidence  as  detailed  in  the 
opinion  of  this  court,  returned  a  verdict  for  the  defendants.  The 
plainti&  appealed. 

Strawbridge,  for  the  plaintiffs  and  appellants. 

/I  B,  Conrad t  contra. 

Simoji,  J,  delivered  the  opinion  of  the  court. 

Plaintiffs  represent  that  on  the  14th  of  June,  1836,  they 
purchased  from  the  defendants,  a  large  lot  of  cotton,  upwards 
of  one  thousand  bales,  for  which  they  paid  them  the  price  of 
sound  and  good  cotton,  conforming  to  the  samples  by  which 
they  wore  sold,  that  upwards  of  one  hundred  bales  were  not 
of  the  quality  represented,  but  had  heenfcUsely  packed^  being 
plated  on  the  outside  with  good  cotton,  whilst  the  interior  was 
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inferior,  being  stained  and  damaged,  and  so  much  so  that  it  EitTEmir    Dts. 

wasretamed  to  them,  and  that  they  were  obliged  to  refund  the  '      _1^ 

price  thereof  with  damages.      They  pray  for  judgment  for     **'"'  ^  ^^' 

92000.  KinKMAH    et' 

It. 
The  defendants  pleaded  the  general  issue,  and  further  aver* 

red  that  plaintiffs  received  the  cotton  by  them  purchased  of  the 

respondents  as  the  agents  and  factors  of  sundry  persons  in  the 

State  of  Alabama,  which  fact  was  known  to  the  plaintiffs,  and  - 

that  therefore  they  are  not  liable  in  the  premises.      The  jury 

foand  a  verdict  in  favor  of  the  defendants,  and  after  an  unsuc* 

eessful  attempt  to  obtain  a  new  trial,  the  plaintifTs  appealed. 

The  testimony  of  one  Schmidt,  who  was  examined  on  the 
part  of  the  plaintiffs,  shows  that  one  thousand  and  eighty-one 
bales  of  Alabama  cotton  were  sold  by  the  defendants  to  said 
piaiDtifl&;  that  this  sale  took  place  on  the  14th  of  June,  1S36 ; 
that  Alabfftna  cotton  had  for  the  last  several  years  been  of  a 
very  iofehor  quality  ;  that  the  whole  of  the  lot  was  sold  at  an 
areiage  price  of  1^  cents ;  that  some  were  estimated  as  high 
as  17i  cents,  and  others  as  low  as  1 1  i  cents. 

A.  Longer,  another  of  plaintiffs  witnesses,  confirms  the 
statement  made  by  Schmidt,  and  adds  that  he  examined  the 
marks  put  upon  the  cotton«  and  knows  the  shipping  marks  to 
W  correctly  stated  in  the  lists ;  that  some  of  the  Alabama  cot- 
ton that  year  was  very  fine  and  some  of  a  mixed  quality ;  that 
he  eiaaiined  the  cotton  himself,  and  generally  went  through 
aome  three  or  four  samples  in  a  bale ;  that  it  depends  on  how 
the  cotton  is  packed ;  that  he  saw  no  mark  of  false  packing, 
and  thinks,  if  there  had  been  any,  he  would  have  seen  it ;  that 
this  was,  as  he  supposes,  all  Alabama  cotton  ;  that  the  defen- 
dants were  the  factors  of  said  cotton,  and  witness  bought  it  of 
them,  acting  as  plaintiffs'  broker.  He  further  says  that  ho 
went  through  the  cotton  and  sampled  every  bale  and  claa- 
Kd  iL  He  does  not  recollect  having  taken  different  samples 
^m  one  bale,  but  knows  that  the  Alabama  cotton  is  in  general 
when  sampled,  of  several  different  qualities.  If  he  had  discor- 
^d  a  bale  having  good  cotton  outside  and  indifferent  cotton 
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Eastskit    Dia.  iDside  he  Would  have  rejected  it  as  having  been  falsely  pack«' 
-   ^'  ed,  but  he  did  not  discover  any  fraudulent  packing  from  hia 

»oTT&cco.     examination. 

xiBKMAN  ET        Scvefal  witnesses  were  examined  in  Liverpool  by  virtue  of 

AU 

a  commission  ;  one  of  whom,  Hard  man  Earle,  testifies  that  as 
surveyor  he  examined  the  cotton,and  found  ninety-nine  bales  uq'* 
merchantable,  being  falsely  packed ;  that  he  examined  the  in* 

•  terior  of  each  bale,  and  that  the  bad  or  inferior  cotton  varied 
very  much  in  the  different  bales«  One  of  the  other  witiresses 
agrees  with  Earle  that  the  cotton  in  question  was  not  sea  dam- 
aged, that  it  was  falsely  packed,  and  that  the  bales  which  he 
examined  was  composed  of  various  qualities  of  cotton  ;  all  the 
other  witnesses  also  testify  that  the  cotton  was  not  sea  damag' 
ed,  and  was  falsely  packed  ;  but  they  all  say  that  they  did  not 
examine  the  interior  of  the  bales  ;  and  in  general,  though  they 
all  agree  in  considering  those  bales  as  having  been  falsely 
packed,  none  of  them  swears  that  any.  of  the  bales  was  plated 
outside  with  good  cotton.  It  is  also  shown  that  the  whole  lot 
was  originally  sold  in  Liverpool  at  ten  pence  per  pound,  but 
that  out  of  the  one  hundred  and  one  bales  which  were  returned, 
fourteen  were  sold  at  eight  pence  ;  sixfy^three  bales  at  eight 
five  eigthth  pence ;  twelve  at  eight  pence  and  half  penny ; 
eleven  at  eight  pence  three  fourths ;  and  one  bale  at  seven 
pence. 

From  this  evidence  it  appears  to  us  clear  that  the  lot  of  cot' 

,  ton  purchased  by  the  plaintiffs  here,  and  composed  of  one 
thousand  and  eighty-one  bales,  was,  within  the  knowledge  of 
the  plaintiffs,  of  mixed  and  different  qualities  at  the  time  of 
the  purchase  ;  and  that  among  those  qualities,  there  were  some 
superior,  and  others  very  inferior,  since  they  averaged  13i 
cents,  when  the  prices  varied  from  lis  cents  to  171  cents; 
this  difference  in  the  prices  is  satisfactorily  explained  by  the 
witnesses,  and  it  is  not  astonishing  that  under  such  circumstan* 
ces,  on  a  lot  of  one  thousand  and  eight-one  bales,  one  hundred 
and  one  should  have  been  found  at  Liverpool  to  be  so  inferior  as 
to  lose  two  pence  on  the  general  price;  and  it  seems  even  rather 
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sarprising  from  the  aterage  price  paid  here,  that  nine  hundred  eAa-nnir    Uii. 
and  eighty  bales  should  have  been  found  in  Liverpool  of  such  *  — '—. 

qaality  as  to  command  the  same  price.  The  difference  between  '**",.  *** 
eight  and  ten  pence,  is  not  greater  than  between  Hi  and  17|  cts,  kibk«ak  n 
and  nothing  shows  that  ten  pence  was  not  the  highest  price 
of  the  market  at  the  time  the  cotton  was  sold.  It  is  true  the 
witnesses  examined  in  England  all  say  that  the  one  hundred  and 
one  bales  were  falsely  packed^  but  in  the  meantime,  they 
qualify  the  meaning  of  these  expressions,  by  saying  that  the 
rejected  bales,  on  being  opened,  were  found  to  contain  cotton 
of  mixed  and  inferior  qualities.  This,  it  seems  to  us,  the  plain- 
tiffs were  aware  of  when  they  purchased ;  they  cannot  now 
complain  of  it,  since  they  themselves  have  shown  the  condition 
in  which  said  cotton  was  at  the  time  of  the  purchase,  to  wit : 
of  different  prices  and  qualities,  and  surely  they  could  not  pre- 
tend that  the  whole  lot  should  have  commanded  an  equal  and 
uniform  price  in  the  Liverpool  market.  _  .. 

We  think  that,  under  the  circumstances  of  the  case,  the  ver-  of  the  jurj  in  a 
diet  of  the  jury,  on  the  only  question  of  fact  which  this  case  only  £cu    via 

.      *c  '  *         A.  •!■    ..1  not  be  dirturb<;<l 

presents,  if  m  any  manner  erroneous,  is  not  so  manifestly  so,  as  ^^^en  not  roani- 
to  require  our  interference.  feitJjrerroneottt. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  affirmed  with  costs. 


vol,.  xtx« 


18  CASES  IN  THE  SUPREME  COURT 

EAsnmv     Dxb.  NOTT  4s  Co.  V9»  OAKBY  ET  AI» 

June,  1841. 

■  APMUL  VBOM  THS  GOmnBCIAL    COUHT  OF  H«W  OKUCAITI. 

irOTT  &  CO. 

^**  Where  {he  terms  of  an  auction  sale  are  changed,  or  new  conditions  imposed, 

^  from  those  advertised,  hy  proclaiming  them  at  the  stand  at  the  commence- 

ifU9  1044  inont  of  the  sale,  the  porehaser  is  not  hound  hy  them,  and  a  re-nle  cannot 

he  made  at  his  risk. 

A  purchaser  at  the  first  sale,  declining  to  comply  with  a  nev  condition,  not 
published  in  the  auction  bills,  but  proclaimed  at  the  stand  by  the  auctioneer, 
is  at  liberty  to  bid  and  become  a  purchaser  al  the  second  sale,  without  re- 
gard to  his  first  bid. 

This  is  an  action  on  the  foUe  enchere^  to  recover  the  differ- 
ence between  the  first  and  second  bids,  igade  by  the  defendants 
on  300  shares  of  Gas  Light  Bank  Stock. 

In  obedience  to  an  order  of  the  probate  court  of  New  Orleans* 
made  in  the  succession  of  Wm.  Nott,  deceased,  the  Register 
of  Wilis  advertised  sundry  bank  stocks  for  sale.  The  terms 
published  in  the  auction  bills  were  "six  months  credit  for 
approved  endorsed  notes,  or  payment  wiU  he  received  in 
debts  due  by  the  aucceeeion,  or  by  the  firm  of  Nott  ^  Co." 

The  defendants  bid  off  and  became  the  purchasers  of  300 
shares  of  the  stock  of  the  Gas  Light  Bank,  at  $25  60.  After 
the  sale  they  were  told,  one  of  the  conditions  was,  that  the 
purchaser  should  assume  a  stock  note  of  $15  per  share  in  part 
payment  of  the  purchase.  The  defendants  objected  and  dis- 
regarded this  new  condition,  as  it  was  not  published  in  the 
advertisements  or  auction  bills ;  but  said  they  were  ready  to 
comply  by  paying  in  claims  due  by  the  estate. 

On  the  refusal  of  defendants,  a  re-sale  was  made  at  their 
risk,  and  they  became  the  purchasers  again,  through  R.  Curell, 
their  agent,  at  $90  50  per  share  on  the  new  terms,  which  were 
duly  advertised. 

The  plaintiffs  allege,  they  have  lost  $1614  67  on  the  differ- 
ence between  the  first  and  second  sales,  for  which  the  defend- 
ants are  liable. 

The  Register  of  Wills,  who  made  the  sales,  testified  that 
when  the  sale  was  about  to  commence,  he  proclaimed  from  the 
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stand  in  an  audible  voice,  that  the  purchasers  of  bank  stock  E^s-raRir    Dis. 
would  be  required  to  assume  the  stock  notes,  in  payment  of  *      J— 

the  stocks  purchased  by  them.     This  condition  being  different    ^*^'"  ^  ^' 
from  those  contained  in  the  handbills  distributed  at  the  first  oakbt  it 
sale,  the  defendants  disregarded  it. 

There  was  judgment  for  the  defendants,  and  the  plaintiffs 
appealed. 

Strawbridge^  for  the  plaintiffs. 

Li,  Peirce^  for  the  defendants. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  seek  to  recover  the  difference  between  the 
price  at  which  three  hundred  shares  of  the  Gas  Light  Bank 
Stock  were  adjudicated  to  defendants ;  and  that  which  they 
broaght  on  a  re-sale  at  public  auction,  on  their  refusal  to  carry 
into  effect  the  first  adjndication. 

The  record  shows,  that  at  a  meeting  €»f  the  creditors  of  the 
saccession  of  Wm.  Nott,  and  of  the  firm  of  Wm.  Nott  db  Co.r 
k  "Was  agreed  between  them,  that  this  stock,  together  with 
divers  stocks  of  other  institutions,  should  be  sold  at  a  credit  of 
six  months,  or  payment  to  be  made  in  debts  due  by  the  succes* 
sion  or  the  firm.  The  sale  was  accordingly  ordered  by  the 
Court  of  Probates,  and  advertised  agreeably  to  the  deliberation 
of  the  creditors.  On  the  day  of  sale^  hand  bills  were  distri- 
buted around  the  stand  of  the  auctioneer,  containing  the  same 
conditions  in  relation  to  the  mode  of  payment.  It  appears,  that 
when  about  proceeding  to  the  sale,  the  Register  .of  Wills  re- 
ceived from  some  one,  wliom  he  supposed  authorixed  to  act  for 
tbe  estate,  an  additional  condition,  not  mentioned  in  the  news- 
paper advertisements,  or  in  the  handbills,  but  which,  he  says, 
be  proclaimed  from  his  stand  in  a  loud  and  audible  voice. 
This  condition  was,  that  the  purchasers  should  assume  their 
respective  portions  of  a  stock  note  of  fifteen  dollars  per  share. 
The  defendants  refused  to  assume  any  part  of  the  stock  note 
for  which  the  three  htmdred  shares  purchased  by  them  were 
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EAimsur    Dxs.  pledged,  alleging  that  they  knew  nothing  ahont  this  new  coq" 
"^*  ^     1_  dition,  but  they  declared  iheir  readiness  to  pay  in  claims 
KOTT  k,  CO.     against  the  plaintiffs  of  whom  they  were  creditors.     Upon  this 
QiMxx  KT  AL.  refusal,  the  stock  was  again  set  up  for  sale,  at  the  risk  and  for 
the  account  of  defendants  ;   hut  at  this  second  sale,  the  new 
condition  was  duly  advertised,  and  the  defendants,  through  an 
agent,  became  purchasers  of  this  same  stock  at  a  price  inferior 
to  that  of  the  former  adjudication.  Under  these  facts  the  judge 
below  was  of  opinion,  that  the  defendants  could  not  be  made 
liable  for  the  difference  between  the  two  sales  and  the  costs  in- 
curred.    We  fully  coincide  in  this  opinion.     If  the  defendants 
purchased  this  stock  above  its  market  price,  when  it  was  in  no 
Wh   e   the  ^^^^^^'  ^  ^^^  witnesses  testify,  it  is  reasonable  to  suppose, 
termi    of    an  that  they  were  induced  to  do  so  on  account  of  the  facility  held 

auction  sale  are  »         i       ,         ,         .  t  i       r 

GhaiMi,or  new  out  to  them  by  the  advertisements,  as  to  the  mode  of  payment, 
posed^^*^'  from  Amidst  the  bustle  and  noise  generally  attending  auction  sales 
those   adTcrtis-  ^^  ^^^  gj^  Louis  Coffee  house,  a  new  condition  announced  by 

ed,  by  proclaim-  '  ^ 

ing  them  at  the  the  auctioneer  may  not  have  been  heard  or  properly  understood. 

stand     at     the  •'  i 

commencement  The  purchase  may  have  been  made  under  an  error  created  by 
purchaser  is  not  ^^^  plaintiffs  themselves,  by  whose,  direction,  we  must  suppose, 
Md"*^a^^r^^S*e  ^^®  handbills  were  distributed  among  the  purchasers.  The 
cannot  be  made  latter,  engaged  probably  in  reading  them,  paid  but  little  atten- 

at  his  risk.  ^  i  r    y  t 

tion  to  the  formal  announcement  of  the  conditions  by  the  auc- 
tioneer, which  they  might  well  have  supposed  to  be  but  a  repe- 
tition of  those  they  had  before  them.  This  new  condition,  be- 
sides,  appears  in  some  manner  to  have  been  unauthorized.  No 
mention  of  it  is  to  be  found  in  the  proceS'Vtrhal  of  the  delibera- 
tions of  the  creditors,  or  in  the  petition  and  order  for  the  sale. 
It  does  not  seem  either  to  have  been  well  understood  by  the 
auctioneer  himself;  for  Cur  ell  who  bought  this  stock  for  de- 
fendants, testifies  that  having  indirectly  heard  something  said 
about  there  being  stock  notes  on  it,  he  put  the  question  to  the 
auctioneer,  whether  it  was  obligatory  te  assume  any  stock 
notes,  to  which  the  latter  replied,  that  he  presumed  it  would  be 
optional  with  the  purchasers  to  do  it  or  not.  This  must  have 
led  defendants'  agent  to  suppose,  that  there  was  no  absolute 
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change  in  the  printed  conditions,  and  that  they  would  govern,  EAffTBiur    Dis. 
if  insisted  on  by  the  purchasers.     This  witness  tells  ns,  that  *        1- 


under  this  impression  he  bought  for  the  defendants  the  three     ^°'"  ^  ^- 
hundred  shares  in  question  ;  that  defendants  would  never  have   oakxt  kt  al. 
thought  of  purchasing  them,  if  bound  to  pay  any  money ;  but 
that  having  engagements  under  protest  of  Wm.  Nott  &  Co., 
they  were  desirous  of  liquidating  the  debt  as  proposed  in  the 
advertisements. 

It  is  said,  that  under  article  2^90  of  the  Lotfisiana  Code,  the 
first  purchaser  cannot  be  allowed  to  bid  at  a  second  crying,  ^t  the  first  aale^ 
either  directly,  or  through  the  intervention  of  another  person  ;  comply  ^with  a 
and   that  defendants,  by  purchasing  at  the  second  sale,  have  "^^^    f?"u*^°"» 

•^    *^  ®  nol  published  m 

ratified  the  first.  the  auction  bills. 

To  this,  it  has  been  satisfactorily  answered,  that  if  defendants  at  the  standTby 

were  not  bound  to  execute  the  first  adjudication  under   the  u^t^HbertTto 

circumstances  attending  it,  the  re-sale  was  not  for  their  risk  and  ^Jid,  and  become 

^  ,  ,  a   purchaser  at 

on  their  account ;    and  that  moreover  the  conditions  of  the  the  second  sale, 
second  sale  being  different  and  more  onerous  than  those  of  the  to  his  first  bid. 
first,  the  defendants  cannot  be  made  liable  for  any  difference  in 
the  price  obtained ;    and  had  an  equal  right  to  purchase  with 
any  other  person. 

The  judgment  of  the  commercial  court  is  therefore  affirmed 
with,  costs. 


22  CASES  IN  THE  SUPREME  COURT 

Easterx     D18.  NOTT  A  CO  tm.  BAMK  OP  OBI.BAN9. 

June,  1841. 

■  APPEAL  VROK  THE  COMXEBCIAL  COURT  Of  HEW  ORLBAB8. 

jroTT  81  CO. 

V-  Purchasers  at  auction  are  not  bound  by  new  eoodiUont,  proclaimed  rerballj' 

0RLSAK8.  ^''^"^  ^*^  stand  by  the  auctioneer,  different  from  or  more  onerous  than  those 

adverti&ed  in  the  auetion  bills. 

This  is  an  action  on  the  foUe  eneherej  to  recover  the  difier- 
ence  between  two  bids  on  three  hundred  and  fifty  shares  of 
Cias  Bank  stockf  adjudicated  to  the  defendants.  At  the  first 
sale  they  bid  $24  per  share,  but  refused  to  comply  with  some 
new  conditions  imposed  at  the  sale.  It  was  resold  at  their  risk 
and  purchased  by  their  agent  for  $20  50.  They  are  sought  to 
be  charged  with  the  difference.  This  case  is  decided  on  the 
same  principles  and  facts  of  the  preceding  one»  between  the 
same  plaintifis  and  Oakey  et  al. 

Strawhridgt  for  the  plaintiffs. 

Z.  Feirce  for  defendants. 

Morphy^  J,  delivered  the  opinion  of  the  court. 

This  case  being  similar  in  every  respect  to  that  this  day  de- 
•  cided  between  the  3ame  plaintiffl  and  S.  W.  Oakey  &  Co., 
must  receive  the  same  decision,  on  the  grounds  therein  set 
forth. 

The  judgment  of  the  Commercial  Court  is  therefore  affirmed 
with  costs^ 
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¥10NI£  V9.  SAUIifiT.  EAffnmir     Dis. 

June,  1841. 

AFTKLL  fSOM  TBB  FABISII  COVBT    FOB  THX  PAB18K  ABS  CITT  OV  BIW  - 

TIOBIB, 
ORLSAirS.  V*. 


Wbere  the  eODitmetion  of  an  agreement  leaves  it  doubtful  whether  the  agent 
entitled  to  eoimnissiont  on  certain  notes  reeeived  in  payment,  or  only  on 
reoeived,  and  the  jnry  find  a  Terdiet  in  the  affirmative,  it  will  not  be 
diflturbed. 

This  is  an  action  by  an  agent  to  recover  certain  commissions 
on  monies  and  notes  collected  and  received  in  payment,  for  his 
principal,  in  the  absence  of  the  latter  under  written  agreement. 
The  defendant  agreed  to  give  the  plaintiff  five  per  cent,  com- 
mission on  all  his  collections,  but  avers  it  was  never  intended 
that  a  commission  should  be  charged  on  monies  collected 
through  bank,  or  on  the  amount  of  promissory  notes  received 
in  payment  of  other  debts.  On  this  ground  the  defendant  re- 
fused to  allow  the  plaintiff's  account  for  commissions. 

The  cause  was  submitted  to  a  jury  who  returned  a  verdict 
for  the  plaintiff,  and  from  judgment  rendered  thereon  the  defen- 
dant appealed. 

J?o«e/tus,  for  the  plaintiff. 

Pichoti  for  defendant. 

Morphy^  J,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  as  attorney  in  fact  of  defendant,  92366 
05,  being  a  commission  of  five  per  cent,  on  $47,160  ^M,  the 
•mount  alleged  to  have  been  collected  or  received  for  account 
of  defendant  during  his  absence.  This  charge  is  predicated 
on  a  special  contract,  by  w)iich  defendant  agreed  to  allow  his 
agent  five  per  cent,  on  all  sums  which  should  be  received  ;  the 
expressions  used  in  the  agreement  are  '*  Je  buu  convenu  dt 
danner  a  Mr.  J,  B.  Vignii  cinq  pour  cent  $ur  iouUs  les  rcH' 
triesJ*^  The  defendant  admits  the  agency  of  plaintiff  and  the 
agreement  under  which  he  claims,  but  he  avers  that  it  was 
never  intended  that  a  commission  should  be  charged  by  his 


ajLVLKT. 
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EASTsmr  Dia.  attorney  in  fact  on  iHonies  collected  for  him  by  the  bank.  He 
June,  1  j^  objects  also  to  any  commission  being  charged  on  certain  notes 
rioKiB,  received  in  payment,  part  of  which  have  been  protested  ;  and 
SAFLST.  on  certain  monies  paid  over  to  plaintiff  as  his  agent  by  Plauch6; 
the  same  being  for  house  rent  and  slaves'  hire  collected  by  the 
latter.  In  answer  to  certain  interrogatories  tending  to  show 
that  plaintiff  was  guilty  of  a  misrepresentation  as  to  the  rate 
of  commission  which  he  charged  to  others  for  similar  services; 
plaintiff  declared  that  when  defendant  applied  to  him  to  take 
charge  of  his  affairs,  he  observed  to  defendant,  that  as  his  for- 
tune was  large  and  required  great  attention  and  labor  on  the 
part  of  his  agent,  he  would  not  take  the  agency  unless  he  would 
give  him  a  commission  of  five  per  cent  on  all  funds  received 
during  his  absence,  that  defendant  agreed  to  this  without  any 
inquiry  as  to  the  rate  of  commission  charged  to  other  persons  ; 
that  thi^  commission  was  stipulated  in  order  to  simplify  the 
keeping  of  the  accounts ;  both  parties  well  knowing  that  va- 
rious important*  services  were  to  be  rendered  and  have  been 
rendered  for  which  no  commission  or  compensation  is  charged; 
and  that  moreover  he  charges  the  same  rate  of  commission  to 
all  persons  residing  in  France  whose  business  he  transacts  as 
agent.  The  case  was  tried  before  a  jury  who  gave  plaintiff  a 
verdict ;  after  ineffectually  attempting  to  set  it  aside,  defendant 
appealed. 

The  only  part  of  plaintiff's  claim  on  which  there  is  some 
doubt  in  our  minds  is  that  portion  of  the  commission  charged 
on  two  notes  of  F.  W.  Lea  received  by  plaintiff  in  payment  of 
a  debt  due  to  defendant  by  Lindor  Saulet,  on  whose  property 
it  was  secured  by  mortgage.  In  a  sale  made  to  Lea  by  the 
debtor,  plaintiff  intervened  and  received  these  notes.  In  the 
expression  rentries  used  in  defendant's  agreement,  it  id  doubt- 
ful whether  notes  and  monied  obligations  were  intended  to  be 
included ;  the  jury  perhaps  thought  that  a  liberal  construction 
should  be  given  to  this  agreement  when  they  considered  that 
the  written  instructions  left  to  his  agent  by  defendant,  and  the 
account  rendered  by  plaintiff  amounting  to  $114,616  42,  show 
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numerous  disbursements  and  other  services  for  which  no  charge  Eastunt   Dm. 


is  made,   and  that  a  larger  compensation  might  have  been  — ^    ' 


claimed,  had  there  been  no  special  contract  and  had  the  custo-  "*  ^  hawit, 
mary  charges  been  made  for  all  the  services  rendered,  such  as  rAuoA  it  al. 
dbbursements,  compromises,  sales  effected,  &Cm  the  verdict  is 
not  so  clearly  erroneous  as  to  make  it  our  duty  to  disturb  it. 

It  is  therefore  ordered  that  the  judgment  of  the  Parish  Court 
be  affirmed  with  costs. 


I<EE  4f  HARDY  m.  PAI^MEIR  EST  AI^ 

Oir  Air  ATPLICATIOir  TOB  A  BX-BXAHIVe. 

The  damage!  alloved  by  law  to  the  appellee  in  case  of  a  friTolous  appeal,  or 
one  evidentij  taken  for  delay,  will  not  be  given  unless  they  are  claimed  in 
the  answer  to  the  appeal. 

This  case  was  decided  the  preceding  month ;  see  18  La. 
Reports,  p.  405. 

Chtfifij  for  the  garnishees,  applied  for  a  re-hearing  and  cor- 
rection of  the  former  judgment,  especially  that  part  of  it  giving 
ten  per  cent,  damages  as  for  a  frivolous  appeal,  when  none 
were  asked  for  by  the  appellees. 

The  counsel  urged  that  the  court  in  its  zeal  to  prevent  gar- 
nishees from  mancBuvering  to  keep  money  of  others  in  their 
hands  without  interest,  had,  he  humbly  conceivedt  fallen  into 
a  much  greater  abuse,  that  of  violating  positive  law. 

The  court  is  pleased  to  make  the  counsel  cut  the  ridiculous 
figure  of  assigning  for  error  in  this  case,  that  which  had  pc* 
curred  in  another.  The  judgment  appealed  from  in  which  the 
errors  were  assigned  and  this  court  called  on  to  revise,  was  one 
of  Lee  &  Hardy  V8»  Ward,  Mofiattdb  Co.^  defendants.  When 
4        yoL.  XK. 
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&MTBBir   Dn.  the  oouneel  suggested  that  the  inferior  court  erred  in  rendering 

^^^L__^  jadgment  against  the    defendants^   what  defendants  did    he 

LEX  &  BABDT,  mean  ?     Surely  not  the  defendant,  J.  E.  Palmer ;  but  only  the 

fAXMSBL  XT  AL^  defendants  named  in  the  judgment  appealed  from,  and  which 

should  have  undergone  revision. 

The  counsel  then  went  into  a  critical  and  elaborate  discus- 
sion of  the  merits  and  proceedings  had  in  the  intervention  of 
Elliott  &  Worley,  who  claimed  the  cotton  or  its  proceeds  in  the 
hands  of  the  garnishees,  and  to  show  that  the  latter  were  justi- 
fied in  keeping  the  money  in  their  hands  and  were  bound  to 
litigate  the  plaintiff's  demand. 

The  counsel  concluded  by  showing  that  the  c(^urt  erred  in 
awarding  ten  per  cent,  damages.  The  original  judgment  al- 
ready gave  eight  per  cent,  interest.  The  universal  practice  of 
the  court  was  not  to  give  damages  when  the  judgment  bore 
interest,  or  allowed  more  than  five  per  cent.;  9  La»  Rep.,  416 ; 
11  Idem,  228. 

No  damages  will  be  allowed  when  the  evidence  is  contradic- 
tory ;  nor  when  the  appellant  honestly  thought  be  was  entitled 
to  relief  or  had  a  legal  defence  ;  4  Martin,  N,  S.,  619 ;  5  Idem, 
664 ;  7  Idem,  367.  The  court  has  not  the  power  of  awardmg 
damages  in  this  case.  It  is  not  even  a  question  of  legal  or 
other  discretion  to  grant  or  refuse  it.  Whatever  power  the 
court  possesses  is  derived  from  the  article  907  of  the  Code  of 
Pnietice  ;  and  that  only  allows  its  exercise  when  the  appellee 
claims  it  in  his  answer.  No  such  claim  is  set  up  in  the  appel- 
lees' answer  in  this  case.  They  or  their  counsel  did  not  con- 
stcUr  themselves  entitled  to  damages,  or  at  least  they  have 
refrained  from  claiming  any. 

Garland^  J,  delivered  the  opinion  of  the  court. 

We  have  attentively  considered  the  petition  for  a  re-hearing 
in  this  case.  It  is  a  repetition  of  previous  arguments  urged  in 
the  case  or  complaints  as  to  the  inferences  that  may  be  drawn 
from  the  opinion  of  the  court.  The  garnishees  also  offer 
the  affidavit  of  their  clerk  to  show  they  have  paid  over  the 
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proceeds  of  the  cotton  to  Elliott  A  Worley,  who  cldmed  it,  Eurm*   IMs. 

TtMtM    1  bA>i 

because,  as  is  said,  they  thought  those  intervenors  entitled  to  ' 


them.    It  is  not  the  practice  of  this  court  to  receive  additional  "*  ^  ha»»t, 

testimony  on  applications  for  a  re-hearing,  but  if  such  were  the  'Auna  ar  al, 

practice,  the  affidavit  does  not  much  strengthen  the  petition  for 

a  le-hearing.     It  would  appear  from  this  statement  that  the 

garnishees  have  assumed  to  act  upon  their  own  ideas  of  what 

oaght  to  be  done  by  the  court,  and  decided  the  case  in  favor  of 

their  friends  and  paid  them  the  money  in  contest.     As  their 

antbority  to  make  such  a  decision  is  not  admitted,  we  cannot 

recognize  it.     This  is  not  the  mode  by  which  a  garnishee  can 

be  released  if  he  does  not  wish  to  keep  the  thing  attached. 

The  garnishees  have  called  our  attention  to  the  allowance  of  The  damages 
ten  percent,  as  damages,  and  allege  the  plaintiffs  did  not  claim  ^  ^^  appelfee 
them  in  their  answer  to  the  petition  of  appeal.     Upon  ezami- '° /»"«  o*  »  frj- 

*^  ^'^  '^  YOlous    appeal, 

nation  we  find  such  is  the  fact.     In  the  argument  the  plaintifT's  or  one  evidently 
counsel  claimed  the  damages,  and  the  suggestion  of  their  not  vill  not  be  given 
being  claimed  not  being  made  by  the  counsel  for  appellants,  claimed  in  the 
we  took  it  for  granted  and  did  not  examine  the  joinder  in  error  *^^^^  ^°   ***® 
particularly.     This  oversight  will  therefore  be  corrected  ;  the 
jndgment  of  this  court  is  therefore  amended  by  disallowing  the 
damages  at  the  rate  of  ten  per  cent.,  and  the  judgment  in  all 
other  respects  affirmed. 


I 
\ 
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EikSTiBH    Dxs.    POWfiR,  Tutrix,  dre.,  r#«  OCEAK  INSURANCE  COMPANY. 

Jxtne,  1851. 


POWER, 


APPEAL  FBOH  THE  PARISH   COURT  FOR  THE  PARISH  AHD   CITT  OP 


TUTRIX,  &C.  NEW   ORLEANS. 

J^J^  ^^^^     Where  the  insured  sells  the  ppopcrty,  coyered  by  the  policy,  and  afterwards 

RAFCE     COMP^  rr./»  j  r         jj 

RT.  takes  it  back,  on  account  of  the  non-payment  of  her  vendee,  and  is  in  possession 

at  the  happening  of  the  loss,  she  will  recover,  althoagh  a  clause  in  the  poliey 
provides  that  it  shall  be  void  in  case  of  transfer  or  assignment  without  the 
consent  of  the  insurers. 

By  the  implied  resolutory  clause  in  her  sale,  the  plaintiff  was  restored  to  the 
possession  and  ownership  of  her  property  before  the  loss,  as  if  no  transfer  had 
taken  place. 

It  is  sufficient  if  the  insured  has  an  interest  or  property  in  the  thing  insured,  at 
the  time  of  insuring,  and  at  the  happening  of  the  loss. 

This  is  an  action  on  a  policy  of  insurance,  to  recover  the 
amount  of  a  loss  by  fire,  on  property  insured  in  the  office  of 
the  defendants. 

The  case  turned  entirely  on  the  construction  to  be  given  to  a 
clause  in  the  policy,  providing  against  any  assignment  or 
transfer  of  the  property  insured,  on  pain  of  nullity,  without  the 
consent  of  the  insurers.  The  fact  furthermore  appearing  that 
the  property  had  been  sold  to  one  Frederick  during  the  con- 
tinuance of  the  risk,  but  which  had  also  been  taken  back  on 
account  of  the  non-payment  of  the  price,  and  was  in  the  pos- 
session of  the  insured,  as  owner  at  the  happening  of  the  event 
or  fire  which  occasioned  the  loss. 

There  was  judgment  for  the  plaintiff  in  the  sum  claimed,  and 
the  defendants  appealed. 

Soselius  for  the  plaintiff. 

C  M.  ^  F,  B.  Conrad  for  the  defendants. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  $1257  26  under  a  policy 
wherein  defendants  insured  her  against  fire  to  the  amount  of 
$3000,  on  household  furniture,  liquors,  bar  room  fixtures  and 
billiard  tables  contained  in  a  building  situate  at  the  comer  of 


RAKCX      COXPA- 
JTT. 
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Champs  Elys^e  and  Levee  streets,  for  one  year  from  the  2d  of  Eastxrn   Dis. 
December,  1837.     The  record  shows  that  after  the  date  of  the  j^"^»^»*^' 
policy  the  property  insured  was  sold  to  one   Ursin  Frederick       poweh, 

.         .  TUTRIX,  &c. 

and  remained  in  his  possession  about  six  months,  but  that  be-  vs. 

fore  the  happening  of  the  loss,  the  property  reverted  back  to  the 
piaintiflf  in  consequence  of  the  vendee's  failure  to  pay  for  the 
same ;  and  that  plaintiff  continued  in  the  exclusive  possession 
of  it  as  owner  until,  within  the  term  covered  by  the  policy,  it 
was  damaged  by  fire.  The  policy  under  which  the  plaintiff 
claims  contains  the  following  clau&e,  *'  the  interest  of  the  in- 
sured in  the  policy  is  not  assignable  unless  by  consent  of  this 
corporation,  manifested  in  writing ;  and  in  case  of  any  transfer 
or  termination  of  the  interest  of  the  insured,  either  by  s^le  or 
otherwise,  without  such  consent,  this  policy  shall  from  thence- 
forth be  void  and  of  no  effect.''  It  is  contended  that  from  the 
Tery  terms  of  this  clause,  the  policy  became  absolutely  void 
from  the  day  of  the  sale  to  Frederick,  and  that  it  could  be  re- 
Tived  by  no  subsequent  event. 

The  decision  of  this  case  must  rest  on  the  meaninor  and  efiect 
to  be  given  to  the  foregoing  clause  inserted  in  the  policy.  It 
seems  to  us  that  its  object  was  to  render  certain,  by  a  positive 
stipulation,  that  which  otherwise  would  have  depended  upon 
general  principles  and  judicial  decisions,  to  wit :  that  the  poli- 
cies  of  the  company  should  not  be  obligatory  any  longer  than 
the  property  insured  continued  in  the  individual  named  in  the 
policy  as  owner,  and  that  by  the  transfer  of  his  interest  the 
policy  should  be  void ;  fraudulent  claims  upon  fire  offices  have 
been  so  frequent  that  the  character  of  the  'party  proposing  to 
insure  has  been  deemed  a  matter  of  importance,  and  clauses 
resembling  the  one  under  consideration,  are  now  generally  to 
be  foand  in  all  policies  of  insurance.  It  is  believed  that  the 
nullity  they  pronounce  or  imply,  according  to  the  terms  used, 
is  generally  understood  as  relating  to  cases  where  the  insured 
has  absolutely  and  permanently  divested  himself  of  all  interest 
in  the  subject  matter  of  the  insurance  ;  being  then  without  any 
interest  at  the  time  of  the  loss,  the  insured  has  sustained  no  in- 
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EAirrsnir   Dtg.  jury,  and  the  person  to  whom  a  transfer  is  made  without  the 

wttf,  1841.^  consent  of  the  underwriters,  cannot  recover,  because  he  is  not 

'**^*' fe       a  party  to  the  contract ;    thus  the  policy  becomes  inoperative 

t^«-  and  void;   but  the  question  here  is  whether  it  continues  to  be 

OCSAir   IVBU- 

BjuvcB   coxFA-  inefiectual  when  at  the  time  of  the  loss  the  property  is  in  the 

Where  the  in-  *®®**^®*^  **  ^^  ^^^  **  ^^®  ^"^^  ^^  ^^®  assurancc.    This  policy  was 
■ured  sells  the  clearly  intended  to  cover  and  did  cover  any  furniture,  liquors, 

property  co%'er- 

ed  by  the  policy  fixtures,  &c.,  which  plaintiff  might  have  in  the  house  at  any 
takes  it  back  on  time  during  the  continuance  of  the  risk,  not  beyond  the  amonnt 
no^piiyment^  ol"  actually  insured  ;  if  these  articles  had  been  partially  and  suc- 
her  vendee,  and  cessLvelv  sold  and  replaced  by  others,  or  even  if  plaintiff  had 

is  in  possession  "' 

at  the  happen-  thought  proper  to  provide  for  her  bar  room  an  entire  new  set  of 
she  will  i-ecov^'  the  same  articles  and  a  fire  had  taken  place,  the  underwriters 
clause  hub!  po^  could  hardly  have  pretended,  under  the  clause  in  question,  that 
iiT^  t  ^h"iV*'i"  ^^^y  were  absolved  from  the  obligation  to  indemnify ;  for 
void  in  case  of  their  undertaking  was  to  insure  her  from  loss  against  fire,  not 

transfer  or    as-  ,      «•  i_        . 

aigtiroent  viih-  on  the  identical  enects  existmg  at  the  time  of  the  insurance, 
of  the  insurers,  but  On  efiects  or  articles  of  the  same  description  that  she  might 
have  in  her  establishment  within  the  term  covered  by  the  poli- 
cy. If  notwithstanding  such  a  partial  or  total  sale  of  the  effects 
insured,  the  policy  would  continue  to  be  effectual  on  account 
of  the  subsisting  interest  of  the  insured  at  the  time  of  the  loss. 
By  the  impll-  there  is  no  ffood  reason  why  it  should  not  be  so  in  the  present 

cu      resolutory  *  . 

clause  in    her  case ;  by  the  effect  of  the  implied  resolutory  clause  in  her  sale 

sale,  the  plain-  i.  «      i      •  ^        i    •     •«»  «  i 

tiff  was  restored  on  Credit  to  Frederick,  plaintin  was  restored  to  the  possession 
s?on  and  ovmer^  ^^^  ownership  of  the  property  as  if  no  sale  or  transfer  had 
^rty°before  the  ^^^^^  place  ;  her  interest  which  had  been  parted  with  only  on 
loss,  as  if  no  condition  of  her  beinc:  paid  the  price  cannot  be  said  to  have 

transfer  had  ta-  ^    r  r 

ken  place.  absolutely  terminated ;  during  the  time  Frederick  owned  the 
effects,  there  was,  it.  is  tnie,  a  suspension  of  the  risk,  such  as 
would  have  taken  place  had  they  been  temporarily  removed 
from  the  premises,  but  the  risk  revived  as  soon  as  the  property 
reverted  back  to  plaintiff.  Of  this  the  defendants  cannot 
complain  because  their  liability  was  thereby  diminished. 

It  is  sufficient  if  the  insured  has  an  interest  or  property  in 
the  subject  matter  of  the   insurance  at  the  time   of  insuring 


OF  THE  STATE  OF  LOUISIANA.  31 

and  at  the  time  the  fire  happens.      The  nullity  mentioned  in  EASTmr    Dn. 

the  clause  relied  on  by  defendants,  was,  in  our  opinion,  intend-  ' 

ed  and  understood  by  the  parties  for  the  case  where  by  sale  or    "^■'"»»'ck»b 

otherwise  an  absolute  transfer  or  termination  of  the  interest  of  w. 

the  insured  should  take  place  so  as  to  leave  him  without  in-     ^  -,,  suffident 

terest  at  the  time  of  the  loss ;    the  stipulation  was  intended  to  ]^  ^^  insured 

'^  has  an   interest 

protect  the  underwriters  from  risks  they  did  not  choose  volunta-  or  property  in 

•1  ■•  r      -  1  r  ,      .       .  the  thing  iusur- 

rily  to  assume,  and  to  prevent  the  msured  from  substitutmg  to  e<\  at  the  time 
himself  another  person  without  their  consent ;    La.  Code,  art.  ^j  thc""»appen- 
2040,  2537,  2542;    1  Phillips  on  Insurance,   34;    3  Maine ''»8*'^^«*°"- 
Rep.,  46 ;  Lane  vs.  Marine  Mutual  Fire  Insurance  Company. 
It  is  therefore  ordered  that  the  judgment  of  the  Parish  Court 
be  affirmed  with  costs. 


m 


KBNBRICK^  HeiR9  v«*  KEVDRICK. 

•APFXAI.  VKOX  TBX  COUKT  OV  VR0BATX8  TOB  THB  PAMIBB  Or  r&  BBI.B2rA. 

Jm  m  medon  to  remove  an  administrator  for  misconduct  or  mal-administration, 
it  is  MOt  neceaaaiy,  that  all  the  heirs  of  the  estate  under  administration  join 
■a  Uie  Miits  such  removal  may  he  prajed  for  hy  any  of  the  heirs. 

This  is  an  action  by  a  portion  of  the  heirs  of  the  succession 
of  Wm.  Kendrick,  deceased,  praying  that  his  widow,  the  de- 
fendant, be  removed  from  her  office  as  administratrix  of  said 
succession,  on  account  of  her  great  delay  in  the  settlement  and 
payment  of  the  debts  of  the  same,  and  for  her  incapacity  to 
administer  said  estate. 

The  defendant,  by  her  counsel,  excepted  to  the  petition,  be- 
cause a//  of  the  heirs  of  the  succession  of  Wm.  Kendrick  did 
not  join  in  the  action  ;  setting  forth  the  names  of  those  who 
were  omitted. 


d2 
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June,  1841. 


Eastkbit   Dis.      The  judge  of  probates,  on  hearing  the  parties,  sustained  the 
exception,  and  dismissed  the  suit.     The  plaintifis  appealed. 

Sheaf e,  argued  this  case  ex  parte   for  the  plaintifis   and 


KSNDmiCK'8 
HSIR8 

KXHDRicK.     appellants. 


In  an  action  to 
remove  an  ad- 
ministrator for 
miaooiiduct  or 
mal-administra- 
tion,  it  is  not 
necessanr,  that 
all  the  heirs  of 
^e  estate  under 
administration 
join  in  the  suit ; 
such  removal 
may  be  prayed 
for  by  any  of  the 
heirs. 


Martin^  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action,  in  which  the  plaintiffs  seek  the  remoyal  of 
the  defendant,  as  administratrix  of  the  estate  of  their  ancestor, 
and  as  tutrix  of  some  of  the  heirs  who  are  minors,  on  account 
of  excessive  delay  and  mis-management  of  her  administration. 
The  plaintiffs  are  appellants  from  a  judgment  sustaining  her 
exception,  on  the  ground  that  all  the  heirs  have  not  joined  and 
been  made  parties ;  and  dismissing  the  suit. 

The  court,  in  our  opinion,  erred.  The  Code  of  Practice, 
art.  1015,  makes  it  the  duty  of  the  judge  of  probates  ex  officio^ 
to  take  measures  for  the  removal  of  a  tutor,  on  the  information 
of  his  misconduct,  given  to  him  by  any  person.  And  art.  1018 
declares,  that  **  the  removal  of  curators  of  vacant  estates  or 
absent  heirs,  and  that  of  testamentary  executors,  or  other 
odminiatratorB^  may  be  prayed  for  by  any  heir,  Ac."  There 
was  therefore  no  necessity  for  all  the  heirs  joining  in  an  appli- 
cation of  this  kind. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  court  of  probates  be  annulled,  avoided  and 
reversed :  and  that  the  cause  be  remanded  for  further  proceed- 
ings according  to  law,  the  defendant  and  appellee  paying  the 
costs  of  the  appeal. 
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WIIiSON  vtf.  HIS  CREDITORS.  Eastkbit     Dii. 

Jurusy    1841. 

IPPXAL  FROM   THE  CO.WnERCIlL  COUIIT   OP  3TBW   ORLEAXS.  ■ 

IPTILSOK 

^Tiere  it  is  not  shovii,  or  does  not  appear  that  the  insolvent  was  a  merchant  .  **' ^ 

or  trader,  or  ever  kept  any  books,  he  will  not  be  denied  the  benefit  of  the 
insoWent  laws,  for  not  depositing  any  In  court 

When  the  evidence  of  the  debt  and  writ  of  arrest  are  produced,  it  is  sufficient 
to  diow  the  debtor  is  in  actual  custody,  and  to  entitle  him  to  the  benefit  of 
the  law  for  the  relief  of  debtors  in  actiuU  custody. 

This  case  arises  under  the  insolvent  laws  of  1808,  for  the 
relief  of  dehtors  in  actual  custody.  The  petitioner  set  out  his 
afikirs  in  a  detailed  statement  ajid  schedule  annexed  to  his  pe- 
tition containing  a  list  of  his  dehts  and  the  names  of  his  credi- 
tors as  far  as  he  can  ascertain  them,  and  also  his  property, 
claims,  rights  and  credits,  which  he  surrendered  in  open  court 
for  the  henefit  of  all  his  creditors,  and  made  an  assignment 
under  oath,  upon  which  the  judge  presiding  discharged  him 
from  further  imprisonment. 

R.  L.  Baker,  an  opposing  creditor,  appealed. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court. 

G,  B,  Ducarif  for  the  appellant,  urged  the  reversal  of  the 
judgment  on  the  grounds  stated  in  the  opinion  which  follows : 

Simon,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  in  which  the  plaintiff,  a  resident  of  the  city 
of  Houston  in  the  repuhlic  of  Texas,  represents  himself  to  he 
io  the  actual  custody  of  the  sheriff  of  the  parish  of  Orleans, 
and  claims  the  henefit  of  the  laws  of  insolvency,  under  the  act 
of  the  25th  of  March,  1808.  He  states  that  having  heen  ar- 
rested on  mesne  process  at  the  suit  of  Willis  Stewart  aad  R. 
L.  Baker,  judgments  were  obtained  against  him,  after  which 
he  was  surrendered  by  his  securities,  and  compelled  to  take 
the  prison  limits  to  prevent  the  confinement  of  his  person  in 
the  walls  of  the  public  jail.  He  annexed  to  his  petition  a 
schedule  of  his  affairs,  whereupon  the  Commercial  Cour^ 

5  vpL.    XIX. 
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Eastekn    Dib.  granted  an  order  that  the  petitioner's  creditors  be  notified  to 
""^' ]__  appear  in  open  court  on  the  day  therein  fixed,  to  show  cause 

wiLBox       why  he  should  not  obtain  the  relief  by  him  prayed  for. 

ffg 

HI9  cBBDiTORfl.  Ou  tho  day  appointed  for  the  appearance  of  the  creditors, 
one  of  them,  R.  L.  Baker,  appeared  by  his  counsel,  and  filed 
an  opposition  to  the  discharge  of  the  applicant,  on  the  follow- 
ing grounds :  1st.  That  he  had  not  presented  to  the  court  a 
schedule  exhibiting  a  full  statement  of  his  affairs,  the  names 
of  his  creditors,  their  residences,  and  the  nature  and  amount 
of  the  debts  respectively  due  to  each  of  them. 

2d.  That  he  has  not  deposited  his  books  and  accounts,  nor 
has  he  deposited  the  documents  showing  his  titles  to  the  pro- 
perty mentioned  in  his  schedule. 

3d.  That  he  cannot  assign  to  his  creditors  the  property 
described  in  his  schedule,  because  the  same  is  real  estate  si- 
tuated in  Texas  ;  that  by  the  constitution  and  laws  of  the  said 
republic,  aliens  are  not  permitted  to  hold  or  receive  any  real 
property,  and  are  expressly  forbidden  to  do  so. 

4th.  That  the  schedule  does  not  contain  a  sufficient  descrip- 
tion of  the  property  surrendered,  nor  is  it  accompanied  by  any 
title  papers  or  documents  by  which  the  assignees  could  sub- 
stantiate any  claim  to  the  same. 

5th.  That  the  petition  and  schedule  are  so  general  and 
uncertain  that  it  is  impossible  to  acquire  any  knowledge  of  the 
real  situation  of  the  applicant's  affairs. 

And  Gth.  That  the  petitioner  is  not  in  actnal  custody,  as  by 
him  alleged. 

This  opposition  was  tried  on  the  day  the  same  was  filed,  and 
the  grounds  therein  contained  having  all  been  overruled  by  the 
inferior  court,  a  judgment  was  rendered  in  favor  of  the  appli- 
cant, discharging  him  from  the  custody  of  the  sheriff,  and 
from  imprisonment  on  all  manner  of  debts  which  he  may  here- 
tofore have  contracted  as  set  forth  in  his  schedule.  From  this 
judgment,  the  opponent  appealed. 

It  is  to  b6  noticed  that  the  opposition  is  not  founded  upon 
any  allegation  ot  suggestion  o(  fraud  against  the  insolvent,  but 
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is  merely  predicated  on  the  imperfect  or  insufficient  statement  Eastkux    Dis, 

by  him  made  in  his  schedule,  and  upon  his  not  producing  his  _*  _„  '     - [_ 

books  and  accounts.  wiw^n 

I.  This  ground  of  opposition  appears  to  us  untenable :  from 
an  inspection  of  the  schedule,  the  law  appears  to  have  been 
sufficiently  complied  with ;  the  names  of  the  applicant's  nu- 
merous creditors  are  all  therein  mentioned  ;  as  also  their  resi- 
dences and  amounts  due  to  them  respectively,  except  in  the 
cases  where  those  residences  and  amounts  were  unknown  to 
the  debtor. 

II.  There  is  no  evidence  that  the  insolvent  was  a  merchant  not  shown  or 
or  trader  in  Texas  or  any  where  else,  at  the  time  of  his  failure;  ^^l  theTisoU 
nor  is  it  shown  that  he  ever  kept  any  books  and  accounts.  \^"^^*«  *"'*^*'- 

,  .  chant  or  trader 

There  is  moreover  the   circumstance   of  his  having,  several  or    ever    kept 

,i.  ,  -i  r  \  •  ''T'/M  *"^  hooks,    he 

years  beiore,  made  a  surrender  of  his  property  m  this  State  ;  will  not  be  de- 
in  consequence  of  which  all  the  books  and  papers  which  he  ^^^^  Jjj®  ^^{_ 
then  had,  were  put  in  the  hands  of  a  syndic,  as  it  ia  fully  ex-  ^'^"^  J*^'.  f°^ 

'  -^  "^  not     depositing 

plained  in  his  petition  and  schedule :  and  no  proof  has  been  any  in  court 
adduced  to  contradict  the  statements  therein  contained. 

III.  The  constitution  and  laws  of  the  republic  of  Texas  have 
not  been  furnished  us,  it  may  be  true  that  aliens  are  not  per- 
mitted to  hold  or  receive  any  real  estate  in  that  country ;  yet, 
in  the  absence  of  those  laws  we  cannot  say  that  this  ought  to 
and  even  to  the  prejudice  of  the  insolvent,  who  appears  to 
have  done  all  in  his  power  to  surrender  what  he  possesses 
there;  and  as  his  estate  is  to  be  converted  into  money  to  be 
divided  among  his  creditors,  said  creditors  will  perhaps  be 
allowed,  under  the  assignment,  to  sell  the  lands  surrendered, 
to  Texian  citizens,  and  thereby  will  attain  their  object. 

IV.  It  is  neither  shown  nor  even  alleged  .that  the  insolvent 
had  any  of  his  title  papers  in  his  possession  when  he  made  his 
surrender;  such  titles,  which  must  have  emanated  from  the  . 
Texian  government,  may  perhaps  proceed  from  land  offices 
and  places  of  record  in  Texas,  where  it  will  not  be  difficult  for 
the  creditors,  to  trace  them. 
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EifiTEBir    Dis. 
Jwie,  1841. 

kbrdrick's 

HEIRS 
KEXOBICK. 

When  the 
evidence  of  the 
debt  and  vrit 
of  arrest  are 
produced,  it  is 
suflicient  to 
show  the  debtor 
is  in  actual  cus- 
tody and  to  en- 
title him  to  the 
benefit  of  the 
law  for  the  re- 
lief of  debtors 
in  actual  cus- 
tody. 


V.  This  general  ground  has  already  been  disposed  of  by 
our  remarks  on  the  1st,  2d  and  4th  grounds. 

VI.  The  records  of  the  suits  of  Stewart  and  Baker  against 
the  insolvent,  show  that  he  was  arrested  and  held  to  bail ;  he 
also  swears  he  is  in  actual  custody ;  and  the  denial  of  this  fact 
on  the  part  of  the  opponent,  ought  to  have  been  supported  by 
evidence.  ' 

On  the  whole,  it  seems  to  us  that  under  the  circumstances 
of  the  case,  and  from  the  explanatory  statement  contained  in 
his  petition  and  schedule,  the  insolvent  has  done  all  that  he 
could  possibly  do ;  and  tbat  in  the  absence  of  any  allegation 
of  fraud  against  him,  the  judge  a  quo  did  not  err  in  granting 
him  the  relief  applied  for  under  our  insolvent  laws. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  commercial  court  be  affirmed  with  costs* 
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KENDRICK'S  HBIBS  v#.  KENDRICK. 

APPEAL  PROM  THE  COURT  OP  PROBATES  POR  THE  PARISH  OP  ST.  HXLE2«'A. 

A  sheriff  is  presumed  to  be  acting  in  and  executing  the  process  of  his  own 
parish,  when  the  contrary  is  not  shown ;  and  he  is  not  required  to  insert  the 
name  of  his  parish  in  his  returns. 

The  law  dispenses  with  pergonal  aerviee,  when  defendant  is  absent ;  but  the 
sheriff's  return  of  service  should  state  expressly  that  he  left  the  process  at 
thetuital  dormdl  or  residence,  with  a  free  person  above  fourteen  years  of  age, 
Uving  there,  the  defendant  betng-  absent. 

The  citation  should  state  that  the  answer  is  to  be  filed  witliin  ten  days  after  ser^ 
vices  allowing  one  daj/ for  every  ten  miles  distance  from  the  residence  of  the 
defendknt  to  the  derk's  office. 

In  an  action  of  partition,  all  the  parties  interested  must  be  made  parties. 

This  is  an  action  by  the  forced  heirs  of  Wm.  Kendrick,  de- 
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kkxdrickl's 

U£IR8. 
K.S3(DBICK. 


ceased,  against  the  widow  in  community,  for  a  settlement  and  Easter:t    Dis, 

payment  of  the  community  debts;    to  recover  from  her  the '~ L. 

separate  property  of  their  deceased  ancestor ;    and  also  for  a 
partftioo  of  said  estate. 

The  defendant  by  her  counsel  excepted  to  the  plaintiffs'  pe- 
tilioQ  on  several  groiinds  ;  that  all  the  heirs  had  not  joined  in 
the  action  ;  the  sheriff's  return  omitted  to  state  of  what  parish 
he  was  sheriff;  and  that  the  service  of  cilalion  was  defective 
and  illegal,  &c. 

These  exceptions  were  sustained  by  the  Judge  of  Probates 
and  the  suit  dismissed.     The  plaintiffs  appealed. 

Sheafty  for  the  plaintiffs  and  appellants. 

Lawson,  contra. 

Martirij  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  partition  against  the  widow  in  communi- 
ty of  the  ancestor  of  the  plaintiffs ;  and  they  are  appellants  from 
a  judgment  sustaining  the  defendant's  exceptions  and  dismis- 
sm  the  suit. 

The  exceptions  are,  first  to  the  citation  and  return  thereon, 
because  it  does  not  appear  in  what  parish  the  sheriff  acts,  or 
where  the  domicil  or  house  inhabited  by  the  defendant  is  situ- 
ated ;  and  inasmuch  as  the  defendant  does  not  reside  in  the 
place  where  the  court  is  held,  or  within  ten  miles,  the  citation 
does  not  express  the  delay  to  which  the  party  is  entitled  in 
order  to  comply  with  the  demand  of  the  petition. 

Second.  There  are  several  individuals  and  heirs  of  the 
plaintiffs'  ancestor  who  hav^  an  interest  in  this  action  and  who 
are  not  made  parties. 

I.  In  his  return  the  sheriff  need  not  name  the  parish  of  which 
he  is  sheriff;  a  sheriff  cannot  execute  process  out  of  the  limits 
of  his  parish,  and  the  presumption  is,  that  the  sheriff  who  exe- 
cutes and  makes  return  on  process  is  the  legal  and  proper  one, 
when  the  contrary  is  not  alleged  or  shown. 

II.  The  Code  of  Practice,  article  189,  authorizes  the  service 


A  sheriff  is 
presumed  to  be 
acting  and  exe- 
cutiiijj;'  I  lie  pro- 
cess of  his  own 
parish,  when 
ihe  contrary  is 
not  shown,  and 
he  is  not  requir- 
ed to  insert  the 
name  of  his  pa- 
rish in  his  re- 
turns. 
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Eastern    Dis.  of  the  citation  to  be  made  at  the  usual  domicil  or  residence  of 
^'\ .  _    1  the  defendant,  if  he  be  absent,  on  a  free  person  above  the 


KENnaicK's     affe  of  fourteen  and  living  there.  In  the  present  case  the  return 

HEIRS. 

vs.  should  have  stated  the  absence  of  the  defendant  from  home, 

and  that  the   person  with  whom  the  citation  was  left,  was  liv- 

pcnses  Jiih /iJrl  ^^S  there.     That  person,  though  found  at  the  defendant's  resi- 

«*»jtal     service,  Jence,  miffht  have  been  a  visitor.      In  the  case  of  a  mercantile 

when  the  net*.*n-  *=> 

(lant  is  aij8(  :.t ;  firm,  the  citation  may  be  left  with  the  clerk  at  the  counting 

but  the  sheriff 's  ^  ,  ^ 

return  of  ser-  house  ;  and  we  have  held  that  service  on  the  clerk,  elsewhere 
Rtate  expressly  is  bad  ;  Hitntstock  vs.  his  creditors,  10  La,  Rep.  488.  In  this 
Ilrocess  at'  the  ^^^®  ^^^  service  was  made  at  the  proper  place,  to  wit :  the 
vsualdomicil  or  ^Qfx^{Q[\  of  the  defendant,  but  not  on  a  proper  person,  to  wit : 

residence  wiih  a  .  . 

free  person  a-  one  living  there.      The  law  only  dispenses  with  personal  ser- 

h..ve       fourteen      .  ^^r^  ii-^i  r  1 

Years    of    aire,  vice  on  the  defendant  when  he  is  absent  from  home. 

^i^ill^befn^      III.  The  Code  of  Practice,  article  174,  sec.  5,  requires  that 

absent,  tt  ^jjg  citation  must  express  the  number  of  days  given  to  the  de- 

fendant to  file  his  answer,  according  to  the  distance  from  his 
residence  to  the  place  where  the  court  is  held,  to  be  reckoned 
from  the  day  when  the  citation  was  served."  The  citation  in 
this  case  directs  the  answer  to  be  filed  **  in  ten  days  after  ser- 
vice  thereof,  and  according  to  law."  The  article  of  the  Code 
of  Practice,  cited  above,  requires  the  number  of  days  to  be  ex- 
pressed with  exactitude,  in  order  to  relieve  the  defendant  froni 
the  trouble  of  seeking  information  and  the  danger  of  error.  In 
the  present  case  ten  days  are  stated,  but  there  is  an  additional 
The   citation  number  of  days  according  to  the  distance  from  the  defendant's 

ihTanswer  is'to  ^^o^^icil  to  the  clerk's  office,  of  which  no  notice  is  taken,  except 

be  filed  within  ^y  jj^^  words  **  accordinff  to  law;"  which  in  our  opinion  are  too 
ten  days    afier     ^  »  »  r 

eermce,   aUow-  indefinite,  as  they  do  not  relieve  the  defendant  from  the  trouble 

ing  one  day  for  , 

cverj  ten  miles  and  danger  mentioned.  The  citation  should  have  stated  that  the 
the  residence  of  answer  was  to  be  filed  within  ten  days  after  service,  and  allow- 

the^cleri?f"^of-  ^"^  °"^'  ^^^  ^^^  every  ten  miles  distance  from  the  residence  of 
fice.  the  defendant  to  the  clerk's  office. 

In  an    action 

of  partition,  all  IV.  In  an  action  of  partition,  all  the  parties,  interested  there- 
teVested     must  in,  must  be  made  parties.     Vide  Harrell  vs.  Harrell  etal.,  16 

be^  made    par-  La.  Rep.,  374. 


OF  THE  STATE  OF  LOUISIANA.  39 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg-  EASTsiiir    Dis. 
menl  of  the  Court  of  Probates  be  affirmed  with  costs.  ^   ""^' 

8LATTEK 

V9. 
HOLTOK. 


APFCAL  PROM    THE  PAEISU  COURT  TOR  THE  PARISH   AND   GITT   OF  3C£W 

ORLEAirS. 

Positire  testimony  cannot  be  destroyed  by  the  negative  j^roof  of  witnesses  who 
lestified  that  they  did  not  sec  a  certain  slave  on  board  tlie  defendaiit's  steam- 
boit 

This  is  an  action  to  recover  the  sum  of  61600,  the  value  of 
a  slave,  which  the  plaintiff  alleges  the  defendant  carried  away 
from  the  State  of  Louisiana  in  the  steamer  Henry  Clay,  on  or 
about  the  lOlh  January,  1837,  whereby  he  was  totally  lost. 
The  plaintiff  had  the  steamer  Henry  Clay  sequestered,  and 
claims  a  privilege  thereon  for  the  price  and  value  of  his  slave. 

The  defendant  pleaded  the  general  issue  ;  and  reconvened 
the  plaintiff  in  damages  to  the  amount  of  $3000,  for  the  illegal 
and  unjust  detention  of  his  steamboat  in  two  instances  about 
this  suit;  having  discontinued  the  first  proceedings  instituted 
hv  him. 

« 

Upon  these  issues  the  parties  went  to  trial.  Many  witnesses 
were  examined  on  both  sides,  and  the  case  submitted  to  the 
court. 

The  parish  judge  was  satisfied  that  the  plaintiff  fully  made 
out  his  case,  from  the  evidence  and  gave  judgment  for  the 
sam  claimed.     The  defendant  appealed. 

Slrmcbridge^  for  the  plaintiff. 
CAtnn,  contra. 
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Easteux    Dia.      Morphy,  J.  delivered  the  opinion  of  the  court. 

June,   1841. 


BLATTER, 

vs. 

HOI.TOH. 


Plaintiff  seeks  to  recover  the  value  of  a  slave  named  Sha- 
drack  who,  he  alleges,  was  carried  out  of  the  State  without  his 
knowledge  and  consent  on  board  of  the  steamboat  Henry  Clay, 
whereof  the  defendant  was  master,  on  or  about  the  10th  of 
January,  1837.  The  answerdenies  the  facts  set  forth  in  the  pe- 
tition, and  sets  up  a  reconventional  demand  of  $2000  damages 
for  the  unlawful  and  unjust  detention  of  the  boat  in  this  suit ; 
and  for  the  expenses  and  trouble  imposed  on  defendant  in 
causing  her  to  be  released  from  former  proceedings  instituted 
by  plaintiff  against  her,  but  afterwards  discontinued.  There 
was  a  judgment  below  in  favor  of  plaintiff,  from  which  defen- 
dant prosecutes  the  present  appeal. 

This  case  presents  no  question  of  law,  and  the  matters  of 
Positive  testi-  fact  which  it  involves  have  been  determined  in  favor  of  plain- 

monv,  cannot  be    .„•        a  •  ••ri  -i  ^  ti 

destroyed  by  the  tiu.  An  attentive  exammation  of  the  evidence  does  not  enable 
of  witnesses  M^io  ^^  ^°  ^^V  ^^*^  there  is  error  in  the  judgment  complained  of. 
testified      that  Howcver  strouff  may  appear  the  negative  proof  resultincf  from 

they  did  not  sec  &         j      rr  o     •        r  & 

a  certoin   Ela\c  the  declarations  of  several  witnesses  that  they  did  not  see  the 

on  board  the  dc-     i    .     .y,.,     i  ,  i     i       tt  ^i         ^      • 

fendant's  steam- plamtiff  s  boy  on  board  the  Henry  Clay  dunng  her  voyage 
from  New  Orleans  to  Louisville,  it  cannot  destroy  the  positive 
testimony  in  the  record  showing  that  during  the  trip  the  boy 
was  acting  on  board  as  one  of  the  servants  of  the  boat  under 
the  name  of  Jim  Thornton.  The  testimony  shows  that  the 
Henry  Clay  left  New  Orleans  on  or  about  the  10th  of  January, 
1837,  for  Louisville ;  that  while  she  was  lying  below  the  Cum. 
berland  bar,  where  she  was  stopped  by  the  low  stage  of  the 
waters,  a  steamboat  called  the  Wave^  which  was  passing  from 
the  river  Cumberland  into  the  Ohio,  came  alongside  the  Henry- 
Clay  to  take  off  her  passengers ;  that  plaintiff's  boy  was  seen 
waiting  at  the  supper  table  in  the  cabin  of  the  latter  boat,  and 
aided  in  carrying  the  baggage  of  the  passengers  from  the  Hen- 
ry Clay  on  board  of  the  Wave  ;  that  besides  the  passengers,  the 
boy  Jim  Thornton  together  with  three  other  servants  were  re- 
ceived on  board  the  Wave  at  the  instance  of  defendant  who 
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requested  the  captain  of  this  boat  to  allow  such  of  these  cabia  w^Amia    Du. 
boys  as  might  be  wanted  to  work  their  passage,  adding  that      ««<?»  ^     !_ 
the  others  would  pay  but  expressing  a  wish  that  he  should  be      »i^tt»k, 
moderate  in  his  charges ;  that  the  boy  Shadrack  or  Jim  Thorn-       holtoit. 
ton  being  remarkably  active  about  the  table  was  permitted  to 
work  his  passage  above  Flint  Island,  when  he  was  discharged 
and  never  afterwards  heard  of ;  that  at  some  distance  further 
up  in  the  Ohio,  the  Wave  fell  in  with  the  steamboat  Tuscarora, 
from  which  other  passengers  were  taken^  and  among  them  a 
Mr.  Peterson,  who  instantly  recognized  Jim  Thornton  as  being 
the  boy  belonging  to  the  plaintiff,  under  the  name  of  Shadrack ; 
being  perfectly  satisfied  of  the  identity  of  the  slave,  this  witness 
urged  the  captain  of  the  Wave  to  arrest  him  as  a  runaway,  but 
the  latter  declined  to  do  it ;  saying  that  the  boy  had  been  put 
on  board  of  his  boat  by  defendant,  who  would  not  have  done  it 
without  authority,  and  that  moreover  defendant  was  responsi- 
ble for  the  boy  in  case  he  should  be  a  slave ;  but  it  is  said  that 
there  is  not  a  particle  of  testimony  going  to  show  that  either 
Slatter,  or  Armstrong,  his  vendee,  who  brought  this  suit  for  his 
use,  ever  had  any  title  to  this  slave,  or  that  the  boy  Shadrack 
was  ever  at  any  time  within  the  limits  of  this  State.     It  was 
admitted  on  the  trial  of  the  cause  *'  lliat  Slatter  had  returned 
to  Armstrong  the  purchase  money  ($1600)  of  the  slave  men- 
tioned  in  the  plaintiff^  s  petition,^*    With  such  an  admission, 
the  plaintiff's  counsel  did  not  perhaps  suppose  that  either  the 
tide  to,  or  the  possession  of  the  slave  would  be  disputed  nor  do 
these  points  appear  to  have  been  made  below.     Although  no 
evidence  was  taken  or  particularly  directed  to  these  facts,  we 
find  in  the  record  testimony,  admitted  without  objection,  which 
satisfies  us  of  the  ownership  and  possession  of  plaintiff  in  Lou- 
isiana.    Peterson  declares  that  he  told  the  captain  of  the  Wave 
that  the  boy  pasfting  by  the  name  of  Jm  Thornton  belonged  to 
8.  F.  Slatter,  of  New  Orleans ;  that  he  had  been  present  when 
H.  H.  Slatter,  the  plaintiff's  brother  bargained  for  the  boy 
Shadrack  with  Mr.  Tate,  in  the  city  of  Baltimore ;  and  that 
he  afterwards  saw  him  put  on  board  of  &  brig  at  Alexandria, 
6        VOL.  xnc. 
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EAsrsBir    Dis.  (District  of  Columbia,)  to  be  sent  to  the  plaintiff  at  New  Or- 
'      J—  leans.     From  the  circumstance  that  other  boats  were  lying  near 
CALDWBLL     jj^^  HenTy  Clay  at  the  mouth  of  the  Cumberland  river,  it  has 
'^*'  been  contended  that  plaintiff's  boy  may  have  been  taken  up 

xAumB  &  FiKx  the  river  by  any  one  of  these  boats  and  that  he  may  have  got 
on  board  of  the  Henry  Clay  at  that  place,  as  there  was  a  free 
intercourse  between  these  boats  for  several  days.  This  bare 
possibility  cannot  avail  the  defendant ;  when  the  proof  is  abun- 
dant that  the  defendant  knew  of  the  boy  being  on  his  boat  as 
a  servant,  and  recommended  him  to  the  captain  of  the  Wave. 
The  good  character  and  excellent  reputation  which  the  testi- 
mony establishes  for  the  defendant,  and  which  he  no  doubt 
deserves,  entirely  acquits  him  of  any  improper  motives ;  but 
cannot  relieve  him  from  the  consequences  of  his  neglect  to 
comply  with  the  formalities  required  by  our  laws  in  relation  to 
persons  of  color ;  1  BuUard  &  Curry's  Digest,  253,  sec.  1  and 
2 ;  Session  acts  of  1835,  p«  152. 

It  is  therefore  ordered  that  the  judgment  of  the  Parish 
Court  be  affirmed  with  costs. 


CAI.DWEI.Ii  ET  AI..  ««.  WESTERN  MARINE  AND  FIRE 

INSURANCE  COMPANY. 

APPXAL  mOX  THl  XOmtXmCIAX   COUKT  OF  VEW  OKLBAirS. 

A  eompetoit  erew  it  neceMuy  to  te  >ea  ▼orthineu  of  a  boat  or  ship }  but 
if  one  is  prorided,  the  oooasional  absenee  firom  the  vesael  of  a  hand  or  sea- 
man on  the  bosinass  of  the  royag^e  does  not  defeat  the  policj,  especially 
when  his  presence  could  not  have  prevented  the  accident 

A  strong  case  of  necessity  is  required  to  justify  a  master  ia  selling  his  boat 
or  Tcssel  and  cargo,  if  other  means  of  saving  either  be  vithin  hit  reach.  Bat 
where  he  acts  with  fidmess*and  uses  all  proper  diligence  to  save  both^ 
will  be  jnstified  by  the  necessity  of  the  case  in  selling  both  the  boat  and 
cargo. 


OF  THE  STATE  OF  LOUISIANA.  43 

This  is  aa  action  on  an  open  Policy  of  Insurance  taken  out  EAsrimir    Dis. 
of  the  office  of  the  defendants,  hy  Lambeth  &  Thompson,  '      -L. 

commission  merchants  in  this  city,  for  the  benefit  of  whom  it     cauiweu. 
might  concern.     They  were  the  consignees  of  61  hogsheads  ««. 

of  Tobacco,  shipped  from  Hatcher's  landing  on  Green  River,  xAanrs  k  fibb 
in  Kentucky,  on  board  of  the  flat-boat  Columbus,  the  begin-  ^^^^^^""^  «^«- 
ing  of  January,  1838,  and  wrecked  before  getting  out  of  said 
riTcr.  The  boat  was  hatded  ashore  at  the  first  convenient 
landing  place,  the  tobacco  taken  out  and-  sold  in  a  dam- 
aiged  state.  The  captain  and  crew  made  their  protest,  notified 
the  owners,  (the  plaintiffs)  who  abandoned  as  for  a  total  loss, 
to  t^e  insurers,  (defendants.) 

The  plaintifls  allege  the  tobacco  was  covered  by  this  policy 
and  worth  960  per  hogshead.  They  claim  the  sum  of  $3660 
with  interest ;  and  $284  for  money  laid  out  and  expended  in 
saving  the  tobacco  from  the  wreck  for  the  benefit  of  the  defen- 
dants.    They  pray  judgment  for  these  sums. 

The  defendants  admitted  the  execution  of  the  policy  sued 
on,  and  pleaded  the  general  issue :  They  averred  the  sale  of 
the  tobacco  by  the  master  of  the  boat  was  illegal  and  unautho- 
rized, and  that  they  are  in  no  manner  liable. 

There  was  a  mass  of  testimony  taken  on  the  trial  which  is 
detailed  in  the  opinion  of  this  court,  in  relation  to  all  the  points 
or  grounds  of  defence. 

The  jury  returned  a  verdict  of  $3944  with  legal  interest. 
The  plaintiffs  remitted  the  sum  of  $1074  25,  which  left  the 
sum  of  $2869  75,  and  for  which  judgment  was  rendered,  with 
iegal  interest  from  judicial  demand. 

The  defendants  appealed. 

Peyton  ^  Jones^  for  the  plaintiffs. 

Mayhin  ^  Grymes^  for  the  defendants. 

-       Garland,  J,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  an  open  policy  of  Insurance  taken 
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£A3TBii:y  Bib.  by  Lambeth  db  Thompson,  for  the  benefit  of  whom  it  may 
""^'  _L_  concern,  upon  tobacco  shipped  on  flat-boats  from  any  point  or 
CALDWBLL     landing  on  the  Ohio  River  or  its  tributaries,  directly  or  indi- 

ET   IX.  ,  , 

V8,  rectly,  consigned  to  them  in  New  Orleans. 

MABiirs  k.  FiRB      ^^  January,  18^8,  the  plaintiffs  shipped  on  a  flat-boat  from 
ixsu&iircxco.  aware-house  on  Green  River  in  Kentucky,  sixty-one  hogs- 
heads of  tobacco,  consigned  to  Lambeth  &  Thompson,  which 
it  is  alleged  are  included  in  the  policy  at  the  rate  of  sixty  dol- 
lars per  hogshead. 

It  is  alleged  and  proved  that  the  tobacco  Was  shipped  on 
board  of  a  flat-boat,  staunch  and  tight,  and  in  all  respects  fitted 
for  the  voyage,  having  a  competent  steersman  or  master  and 
the  ordinary  nulnber  of  men  as  a  creW.  In  descending  Green 
River  in  daylight,  in  a  place  where  a  snag  was  not  previously 
known  to  be,  the  water  from  ten  to  fifteen  feet  deep,  with  a 
smooth  current  and  in  a  long  reach  of  the  rivei:,  the  boat  struck 
upon  a  snag  which  made  a  hole  through  her  bottom  and  in  a 
few  minutes  she  sunk,  on^  end  hanging  upon  the  snag.  The 
master  and  crew  appear  to  have  used  every  effort  in  their 
power  to  save  the  boat  and  cargo.  Assistance  was  procared 
as  soon  as  practicable,  and  the  boat  after  being  got  off  the  snag 
was  taken  to  the  nearest  landing,  her  deck  only  being  above 
water,  and  the  tobacco  landed  as  sbon  as  practicable,  but  some 
of  it  was  in  the  water  three  days  and  all  nearly  two  daya.  As 
soon  as  possible  the  master  called  on  the  senior  justice  of  the 
peace  of  the  county  for  advice,  as  to  the  best  course  to  pursue, 
that  persbn  not  knowing  what  was  best  to  be  done,  w6nt  with 
the  master  to  the  clerk  of  the  county,  at  whose  suggestion  the 
parties  went  to  the  judge  of  the  district,  and  by  the  advice  and 
direction  of  that  gentleman  the  master  made  his  protest  and 
took  measures  to  have  the  tobacco  sold,  as  no  other  boU  could 
be  had  to  reship  it,  and  the  master  had  neither  means  or  shel- 
ter to  open  the  hogsheads,  dry  the  tobacco  and  repack  it.  No 
regular  survey  or  appraisement  was  made  of  the  boat  or  cargo 
previous  to  the  sale. 
The  plaintiffs  or  their  agents,  Ws  aoonas  th^j^  heard  of  the 
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wreck,  made  an  abandonment  and  claim.asfora  total  loss.  BAsmv    Dn. 

Jfmtmtg       lft4l 

The   remaining  facts  will  be   stated  in  connection  with  the  *      — L 

grounds  of  defence.     The  defendants  having  appealed  from     caldwill 
the  judgment  given  against  them.  ««. 

The  first  ground  relied  on  for  a  reversal  of  the  judgment  is,  vAmiirx  k  fibs 
that  the  boat  became  unseaworthy  or  unfitted  for  the  navigatioa  **"^'*^"<'®- 
during  the  voyage,  and  was  so  at  the  time  of  the  loss,  by  not 
having  on  board  a  sufficient  crew.  It  is  in  evidence  that  the 
ordinary  crew  of  a  boat  is  three  persons,  that  is,  a  steersman 
and  two  hands.  At  the  time  of  the  loss  one  of  the  hands  had 
taken  the  canoe  belonging  to  the  boat  and  gone  ashore  to  pur- 
chase some  sugar  for  the  use  of  those  on  board.  He  was  at  a 
short  distance  when  the  accident  occurred.  It  is  further 
shown,  that  at  the  time  the  boat  was  in  smooth  water  and  in  a 
part  of  the  river  considered  safe.  Several  of  the  witnesses 
who  have  navigated  the  river  for  years  say  they  never  saw  a  ' 
snag  in  that  place  before,  and  another  boat  was  a  few  yards 
ahead  which  passed  over  or  very  nearly  over  the  same  spot  in 
safety.  A  person  who  was  superintending  the  works  going  on 
to  improve  the  navigation  of  Green  River  says,  that  in  conse- 
quence of  the  number  of  trees  felled  on  the  banks  snags  had 
become  fixed  in  places  where  they  were  not  before,  and  the 
best  navigators  might  be  deceived.  It  is  further  shown,  that 
if  the  absent  man  had  have  been  on  board,  he  could  not  have 
prevented  the  accident,  as  no  danger  was  anticipated.  Several 
witnesses  depose  that  if  five  times  the  number  of  the  ordinary  ^  .«>mpet«nt 
crew  had  been  on  board  the  accident  could  not  have  been  pre-  ^7  to  the  ie«- 

,  'worthiness  ef  a 

vented.  boat  or  shi pt  but 

It  is  as  unquestionably  true  that  a  competent  ,crew  is  requi-  ded^^ile  ^oeoa- 
site  to  seaworthiness  as  having  a  competent  master,  and  the  Sj^"*^^  ■*^"*^ 
necessary  tackle  and  apparel,  and  if  the  vessel  is  not  properly  ofahandorstra- 

-       .  ,     '         ,  ,  ,  ,  r     r      J  manonthebusi- 

fumished  m  that  way  when  she  commences  her  voyage,  it  is  a  ness  of  the  yoy- 
cause  ftfr  avoiding  the  policy;  1  Phillips  on  Insurance,  812  «f  defeat  ure'poH- 
nq.  But  if  a  competent  crew  is  provided  for  the  whole  voy-  "^^^  "'u^^p" . 
age,  the  policy  is  not  defeated  by  the  occasional  absence  of  •*"®®  ^^'^^^ '^'^ 

**  '^        •'  •'  have  prevented 

astiae  ti  the  siiilcM  on  other  duties  in  the  course  ef  it.    A  ship  x^t  accident. 
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• 

Eastirii;    Dm.  at  sea,  might  under  particular  circumstances  be  compelled  to 

""^'  have  a  portion  of  her  crew  absent  for  very  necessary  purposes 

CALDWELL     and  a  loss  take  place  during  their  absence  in  search  of  water 

va.  or  provisions,  yet  we  think  the  policy  would  not  be  avoided  in 

MARiTTB  &  FIRS  consequeoce.     Mr.  Justice  Bayley  held  in  the  case  of  Busk 

iHsvRAKCB  CO.  ^g^  Royal  Exchange  Assurance  Company ;  2  Barnwell  &  Al- 

derson,  73 ;  **The  owner  is  bound  in  the  first  instance  to  pro- 
vide a  ship  with  a  competent  crew,  but  he  does  not  undertake 
for  the  conduct  of  that  crew  in  the  subsequent  part  of  the 
voyage ;"  1  Phillips  on  Insurance,  314 — 16. 

In  this  case,  when  the  boat  struck,  the  man  was  absent  for  a 
necessary  purpose,  and  there  was  certainly  less  risque  in  send- 
ing him  ashore  in  a  pirogue  to  purchase  necessary  supplies 
than  to  land  the  flat-boat  in  a  swollen  stream  with  banks  in- 
cumbered  with  fallen  timber. 

This  case  is  very  diflerent  from  those  in  6  Martin  N.  S.  53; 

and  14  La.  Rep.  489.     We  think  the  plaintifis  have  proved 

the  boat  was  river  worthy  notwithstanding  the  absence  of  one 

A  stroiiff  case  of  the  crew,  and  according  to  the  authorities  cited  from  3  Ma- 

J^u"^  to>'  son,  439,  and  2  Washington  152, 375,  they  have  sustained  this 

tify  a  Barter  ia  part  of  their  case. 

telling  his  boat  *^ 

or   Teuei   and      The  second  ground  of  defence  is,  that  the  sale  was  unneces- 

cargo,  if  other  t.    •  •.   •      .i.    .  .  r  •  i 

means  of  saving  sary.  It  IS  Certain  that  a  strong  case  of  necessity  must  be 
bis  reach.^But  i^t^d©  o^t  to  justify  a  master  in  selling  a  vessel  or  cargo,  if 
^•ST*  n  ***88  ®^^®'  means  of  saving  either  be  in  his  reach ;  and  he  must 
mnd  uses  all  pro-  avail  himself  of  all  proper  diligence,  (taking  his  situation  and 

per  diligence  to  o  \  o 

save  both  he  will  the  condition  of  the  vessel  and  cargo  into  consideration,)  to 
the  necessity  o^P^^cure  the   means;  Abbott  on  Shipping,  p.  2,  et  $eq, 
^^boJhOielSat      ^^  ^^^  ^*®®  ^*  seems  to  us  the  master  of  the  boat  acted  with 
RQd  cargo.         great  discretion  and  fairness.     As  soon  as  his  boat  sunk  he 

used  every  effort  to  get  it  to  the  shore  and  succeeded,  although 
full  of  water  and  sunk  to  the  deck.  He  procured  all  the  as- 
sistance in  his  power  to  assist  in  landing  the  tobacco,  and  got 
out  every  hogshead  as  soon  as  practicable,  though  much  dam- 
aged. He  applied  to  persons  presumed  to  be  most  competent 
to  advise  him,  what  was  best  for  the  interest  of  all  concerned. 
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The  sale  appears  to  have  been  fairly  conducted,  and  advertise-  Earterit    Dis. 

-  .•       r  *       •  June,  1841. 

ments  sent  into  as  many  as  four  counties  from  seven  to  nine  — 


days  previous  to  it,  and  persons  attended  from  a  distance  of     ^^^*"' 

more  than  forty  miles  to  bid.     Two  companies  were  formed  »#. 

wxsTsmiv 
who  bid  against  each  other,  and  the  tobacco  was  cried  for  more  uAnm  k'vimx 

than  two  hoyrs  and  sold  for  $1075. 

It  is  sbowq  the  master  could  not  have  procured  another  boat 
to  ship  the  tobacco  on,  or  raise  and  repair  the  one  sunk,  and 
it  is  further  shown  that  if  he  had  been  able  to  do  so,  the  to- 
bacco would  have  been  rotten  before  it  could  have  reached 
New  Orleans.  Two  witnesses  engaged  in  the  tobacco  busU 
ness  in  this  city  state  such  to  be  their  opinion,  and  relate  an 
instance  w^ere  a  cargo  of  tobacco  was  sunk  near  Helena,  in 
Arkansas,  remained  in  the  water  only  six  or  eight  hours,  then 
brought  to  the  city  in  a  steamboat,  and  the  loss  was  sixty-two 
per  cent.  That  it  would  have  been  total,  if  brought  from 
Green  river,  in  Kentucky,  on  board  of  a  flat-boat  we  cannot 
doubt. 

The  defendants  say  the  master  and  crew  should  have  open- 
ed the  hogsheads  and  dried  the  tobacco.     The  evidence  on  this 
point  satisfies  us  that  it  was  not  in  his  power  to  do  so.    For 
that  purpose  it  was  necessary  to  have  a  number  of  houses  or 
bariB  in  which  the  tobacco  could  have  been  hung  up.    After 
it  was  dried  it  was  necessary  to  let  it  remain  suspended,  until 
the  weather  should  make  it  sufficiently  moist  to  be  handled 
without  injury,  so  as  to  put  it  in  bulk  and  then  into  the  hogsheads. 
All  the  witnesses  who  saw  the  tobacco,  say  that  at  the  place 
where  it  was  lying,  no  shelter  or  covering  could  be  had  to  put 
the  hogsheads  under,  after  they  were  taken  from  the  water, 
and  they  were  exposed  on  the  bank  nine  days.     On  the  day  of 
the  sale,  water  was  still  draining  from  some  of  them.     The 
tobacco  was  purchased  by  a  company,  composed  of  persons  in 
the  neighborhood,  by  whom  it  was  hauled  to  several  planta- 
tions, where  it  could  be  opened,  and  the  necessary  houses  and 
presses  or  prizes  found  for  the  drying  and  repacking  it.  Brown, 
one  of  the  purchasers,  says,  that  sixteen  hands  were  employed 
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EASTsmr    Dn.  nearly  two  months,  before  the  boat  could  be  raised  and  repaired 

""^*      J—  and  the  tobacco  in  a  condition  to  be  shipped  again.     The  wit- 

CALDWEU     nesses  state  the  tobacco  sold  for  fully  as  much  as  it  was  worth, 

wMTBuir      and  we  are  satisfied  such  an  eminent  necessity  existed  for  the 

iviuBAscxco.  sale  as  to  justify  the  master  m  actmg  as  he  did. 

The  judgment  of  the  Commercial  Court  is  therefore  at&rmed 
with  costs. 


CATDWEXIi  V9.  WESTERN  MARIITE  AND  FIRE  INSU-» 

RANGE  COMPANY. 

Oir  AK  J^miCATlOV  JOR  A  Hfi-HXASDr^. 

Wlien  the  judgment  of  this  court  isoonfind  to  the  points  filed  or  miied  in  dte 
argument  of  the  es«e,  it  will  not  listen  to  an  application  for  a  re-l^earing  on  ^ 
other  girounda  suggested  after  the  cause  has  been  decided. 

Mayhin  fy  Chymes^  for  the  defendant,  suggested  there  was 
error  in  the  judgment  of  the  court,  rendered  in  this  case,  in  al- 
lowing intereet.  They  asked  for  a  re-hearing  and  a  revision 
of  the  judgment  in  this  respect ;  and  cited  in  support  of  their 
application  the  following  authorities  :  C  Fi.  664  f  7  La.  Rep.f 
184,606;  8 /Jem  672/  Uldem296. 

Garland^  /.  delivered  the  opinion  of  the  court. 

The  defendants  apply  for  a  re-hearing  in  this  ease,  on  the 
ground  that  the  verdict  and  judgment  of  the  court  below  givea 
the  plaintifis  legal  interest  from  judicial  demand. 

The  objection  now  raised  was  not  stated  in  the  points  filed, 
and  the  first  complaint  is  after  the  judgment  has  been  afiSrmed. 
This  court  in  the  investigation  of  the  cases  that  come  before  it, 
pay  all  proper  attention  to  the  points  made  by  counsel,  but  do 
not  feel  bound  to  confine  their  examination  to  them  exclusively. 
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and  therefore  sometimes  decide  apon  grouiidd  that  counsel  E^AwnvK  D10. 
have  not  suggested^  but  it  may  happen,  that  points  not  sugges-  '      -1^ 

ted  sometimes  escape  our  attention,  or  on  examination  do  not         '^^' 
seem  to  require  our  interference ;  hut  that  is  not  a  ground  for  a     vmtkbji 

XABIirZ  &  FIBS 

re-hearing.  When  we  decide  a  cause  on  grounds  not  sugges*  insvbakcs  co. 
ted  by  counsel,  we  always  listen  with  pleasure  to  any  reasons  when  the 
that  may  be  suggested,  to  induce  a  revision  of  our  opinions,  ^ufusconfined 
but  when   our  judgments  are  confined  to  the  points  filed,  we  Jj  }^^    pwnts 

•'      ^  r  '  ^Yed  or   raised 

will  not  listen  to  a  re-hearing  on  other  grounds,  suggested  after  in  the  argu- 
the  cause  has  been  decided.    The  re-hearing  is  refused.  case,  it  yrWl  not 

listen  to  an  ap- 
plication for  a 
re-hearing  on 
other  groandt 
■oggeated  after 
the  cause  has 
^.,, .  hecn  decided. 


m 


PAGB  vm  WESTfiRIV  3KAHI1IB    AND  FIRE  UrSURAHCB 

COMPAinr. 

AFT^AIt  TBOK  THE  COXJCSSGIAIi    COUST  Of  ITBW  O&LlAtfS. 

The  bin  of  lading  is  sufficient  evidence  of  ownership,  to  entitle  the  riiipper  to 
reeoTer  the  insorance;  even  against  the  testimony  of  witnesses  to  the 
eootraxy. 

A  fiur  and  bonajlde  sale  of  damaged  property  under  circumstances  that  ren- 
der its  ahiponent  to  the  port  of  destinAtion  impotable,  except  in  a  very 
dtmaged  condition,  is  the  best  that  can  be  done  for  all  concerned, and  under- 
writer* hare  no  eause  of  complaint 

This  is  an  action  on  a  policy  of  insurance  taken  out  of  the 
office  of  the  defendants^  hy  Lamheth  &  Thompson,  in  the 
iisoal  form  I  declaring  on  its  face  to  he  for  (he  henefit  of  whom 
it  may  concern*  It  is  alleg^sd  to  cover  two  cargoes  of  tohacco^ 
shipped  in  two  flathoats  from  Big  Barren  river  in  Kentucky, 
by  and  in  the  name  of  the  plaintiff,  and  consigned  to  the  said 
Lambedi  &  Thompson,  commission  merchants  in  New  Orleans. 
The  tobacco  is  by  a  memorandum  endorsed  on  the  policy, 
valued  at  $60  per  hogshead.    The  boats  were  both  sunk  and 

7  VOL.    XIX. 
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EAimH   Dis.  the  tobacco  almost  an  entire  loss,  by  the  accidents  and  perils 

^.       *  insured  against.     The  masters  of  the  boats  made  sales  under 

the  necessity  of  the  case,  at  the  place  where  the  property  was 

damafifed,  and  the  plaintifi*  abandoned  to  the  underwriters  as 

urauBijrcico.  for  a  total  loss.     He  now  claims  the  value  of  87  hogsheads  of 

tobacco,  at  the  rate  of  $60  per  hogshead,  amounting,  together 

with  expenses  incurred  in  saving  the  damaged  tobacco,  to 

'  iSdBS  50 ;  after  deducting  IMM,  the  sum  for  which  it  sold. 

The  defendants,  after  admitting  the  execution  of  the  policy, 
pleaded  the  general  issue,  and  denied  specially  the  legality  of 
the  sales  of  the  damaged  tobacco,  and  every  or  any  liability 
whatever. 

The  case  was  tried  on  these  pleadings  and  issues,  and  sub- 
mitted to  a  jury  on  the  evidence.  It  turned  principally  on  the 
evidence  and  facts ;  all  of  which  are  fully  stated  in  the  opinion 
of  this  court. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
for962SdO:  after  an  unsuccessful  effort  to  obtain  a  new  trial, 
the  defendants  appealed. 

Jones  St  Peytofij  for  the  plaintiff. 

Mayhin  Sr  Chymes,  for  the  defendants. 

Morphy^  J,  delivered  the  opinion  of  the  court. 

On  the  16th  of  October,  1837,  the  defendants  underwrote  a 
policy  of  insurance  to  Lambeth  &  Thompson,  commission 
merchants,  on  account  of  whom  it  may  concern,  upon  tobacco 
shipped  or  to  be  shipped  to  the  latter,  at  or  from  any  point  or 
landing  on  the  Ohio  river  or  its  tributaries,  to  New  Orleans, 
between  the  »th  of  September,  1887,  to  the  1st  of  March, 
1888.  By  a  memorandum  added  to  the  policy  on  the  8th  of 
January  following,  the  valuation  on  the  tobacco  insured  was, 
by  consent,  raised  from  fifty  to  sixty  dollars  per  hogshead. 
On  the  20thof  January,  1888,  the  plaintiff,  a  resident  of  Barren 
county.  State  of  Kentucky,  shipped  from  two  places  on  Big- 
Barren  river,  fi  tributary  of  the  Ohio  river,  two  cargoes  of 


OP  THE  STATE  OF  LOUISIANA.  61 

tobacco ;  the  one  consisting  of  sixty-two  hogsheads,  in  the  flat-  Eastbeit   Dis. 
boat  Benjamin  Franklin,    whereof  Benjamin  Ritchey    was  '      » '  . 


master,  and  the  other  of  twenty-five  hogsheads,  in  the  flatboat         '^' 

Sam  Brown,  of  which  John  Brown  was  master  ;  the  tobacco      wm™» 

was  consigned  to  Lambeth  &  Thompson  in  New  Orleans,  with  muBAvczco. 

iostnictions  to  effect  insorance  thereon.     On  their  way  to  the 

port  of  destination,  the  Benjamin  Franklin  ran  ag:aini^t  a  root 

or  snag  concealed  under  the  water,  near  the  mouth  of  Philips* 

Branch,  in  Barren  river,  and  the  Sam  Brown  sprung  a  leak  at 

a  short  distance  from  that  place,  by  which  accidents  both  the 

boats  sank.     The  tobacco  on  board  of  them,  having  remained 

some  time  under  water  before  it  could  be  withdrawn,  was  found 

to  be  materially  damaged ;  whereupon  the  masters  of  these 

boats,  after  making  their  protest  and  giving  due  notice  by  ad- 

vertisements,  proceeded  to  sell,  and  did  sell  at  public  auction 

the  said  tobacco  for  the  benefit  of  all  concerned.     Under  these 

circumstances,  the  plaintiff  claims  under  the  aforesaid  policy 

as  for  a  total  loss.      The  defendants  deny  the  facts  set  forth  in 

plaintiff's  petition,  or  that  they  be  indebted  to  the  plaintiff  in 

any  amoant  whatever.     They  aver  that  the  sales  alleged  to 

have  been  made,  were  illegal  and  pretended ;  that  the  flatboat 

Sam  Brown  was  not  seaworthy  at  the  beginning  of,  nor  during 

theToyage  insured ;  and  that  the  plaintiff  has  no  cause  of  action 

whatever  against  them.     The  case  was  laid  before  a  jury  who 

brought  in  a  verdict  for  the  plaintiff  in  the  sum  of  $5220 :  a 

remittitur  having  been  entered  for  $403,  the  nett  proceeds  of 

the  sale  of  the  damaged  tobacco.     Judgment  was  rendered 

accordingly.     After  failing  in  an  attempt  to  set  aside  this  ver^ 

diet  and  judgment,  the  defendants  appealed. 

It  is  not  denied,  that  these  shipments  of  tobacco  to  Lambeth 
&  Thompson  were  covered  by  the  policy  sued  on,  or  that  an 
abandonment  was  made  to  the  Company ;  but  it  is  said,  that 
plaintiff  shares  an  interest  only  in  four  of  the  hogsheads  on 
board  of  the  Benjamin  Franklin ;  that  the  balance  of  the  to- 
bacco belonged  to  a  number  of  other  persons,  whose  names 
are  marked  on  the  hogsheads,  and  that  the  plaintiff  can  recover 
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EiBTERs   Dif.  only  to  the  extent  of  his  interest.     The  testiaiony  in  the  re- 

June    lft4l 

*  cord  on  this  head  cannot,  in  our  opinion,  outweigh  the  eyidence 


'tw*        resulting  from  the  hill  of  lading,  which  is  in  the  name  of  plain* 

wsmBM     tiff.    He  had  the  possession,  custody  and  control  of  the  to- 

ivsusAVGsco.  hacco,  coupled  with  a  legal  title  to  the  same.     It  would  he 

la^DK  i8**8uffi- ®^™°S®  indeed,  that  an  interest  which  would  give  him  a  right 

cient   evidence  of  aetion  for  the  property  as  his  own,  should  not  he  susceptible 

of  ownersbip  to  r     r      j  r 

entitle  the  ship-  of  being  insured.     Admitting  that  the  plaintiff  had  an  absolute 

per  to  recover 

the  iDsurance ;  and  entire  right  of  ownership  only  to  four  of  the  hogsheads 

te^in^y"^    of  insured  on  board  of  the  Benjamin  Franklin,  yet  as  trustee  or 

contrary'  ^^  ^^  agent  of  the  owners,  he  had  in  the  balance  of  the  cargo  such 

a  qualified  interest,  as  authorized  him  to  protect  it  by  insurance* 

2  Phillips,  511--740;    1  Peters,  163;    10  Pickering,  40 ;    B 

Mass.,  13B ;  4  Wendell,  75. 

In  relation  to  the  necessity  of  the  sale  and  the  seaworthines* 
of  the  boats,  we  think  that  the  eyidence  preponderates  in  favor 
of  the  plaintiff.  A  number  of  witnesses,  and  among  them  the 
builders  of  these  fiatboats,  declare  that  they  were  strong  and 
substantial,  and  well  fitted  for  the  navigation  of  the  Ohio, 
Barren  and  Mississippi  rivers  ;  that  they  were  provided  with 
an  experienced  steersman,  a  sufficient  number  of  hands,  &e.» 
with  every  thing  necessary  to  boats  of  this  description.  The 
circunistanee  of  the  springing  of  a  leak  in  the  Sam  Brown, 
shortly  after  her  departure,  cannot  of  itself  create  a  presump- 
tion of  unseaworthiness,  for  the  witnesses  say,  that  such  aeci- 
dents  not  unfrequently  happen  to  the  best  flatboats,  and  from 
causes  that  cannot  sometimes  be  ascertained  ;  but  even  if  such 
a  presumption  existed,  it  must  yield  to  the  positive  proof  given 
in  this  case,  that  the  boat  was  a  new  one,  staunch  and  sea« 
worthy  in  every  respect.  The  springing  of  a  leak  is  surely 
oae  of  the  perils  insured  against.  As  to  the  Benjamin  Frank* 
)in,  she  struck  against  a  root  or  snag  concealed  under  the  sur* 
face  of  the  water,  and  sunk  in  spite  of  every  exertion  made  to 
prevent  the  accident.  The  tobacco  saved  from  the  wreck  had 
remained  immersed  in  the  water  or  floating  on  its  surface 
between  thirty  and  forty  hours ;  when  rescued  it  was  found  so 
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tJioronghly  saturated  with  water  and  damaged,  with  the  excep-  Eabtxrh  Dis. 
tion  of  a  few  hogsheads,  as  to  be  considered  as  almost  worth*  '      -l— 

less  ;  all  the  witnesses,  but  one,  assess  the  damage  at  75  per         ^^^ 
cent.     Suitable  warehouses  and  the  necessary  apparatus  for      wMXEiur 
drying  and  reprizing  the  tobacco,  were  not  to  be  procured  near  »0urju(csco. 
the  spot  where  the  accidents  happened ;    and  the  witnesses, 
erea  those  who  thought  that  the  tobacco  could  have  been  dried 
and  reprized,  express  the  opinion  that  the  expenses  would 
have  amounted  to  more  than  the  damaged  tobacco  would  hare 
broug^ht  in  New  Orleans.     One  of  them  (Foster)  says,  that  the 
tobacco  was  so  much  damaged,  that  he  would  not  have  ac» 
cepted  it  as  a  gift. 

Under  such  circumstances  a  sale  was  surely,  as  most  of  the 
witnesses  declare,  the  best  thing  that  could  be  done  for  the  in- 
terest of  all  parties  concerned  ;   and  the  evidence  shows  that 
on  occasions  of  this  sort,  it  is  the  course,  generally  pursued  in 
that  section  of  the  country.      No  newspapers  being  published 
at  a  distance  less  than  twenty-five  or  thirty  miles,  notices  of  the      A  fair   and 
sale  were  posted  up  at  different  places  in  the  neighborhood  dur-  of       datnaeed 
ing  five  or  six  days,  and  the  sale  was  well  attended.      Every  ch^^SnSan^^ 
thine:  from  the  evidence  before  us  appears  to  have  been  con-  ^^  render  its 

^  ^  ^  .  .  .'       MMpment  to  the 

ducted  with  fairness  and  with  a  view  to  do  the  best  according  i>ort  of  destina- 

_         .  _  ,  _.  tion  impossible, 

to  the  circumstances  of  the  case.  That  a  master  may,  m  case  except  ina  yei^ 
of  necessity  for  so  doing,  sell  the  ship  or  cargo  damaged,  has  ^^^  fftiie^^est 
never  been  doubted,  but  it  must  be  done  bona  fide  for  the  ben-  Jl>*t  can  be  done 

'  for  aU  concern- 

efit  of  all  concerned ;  as  to  what  is  a  case  of  nesessity  and  what  ed,  and  under- 

.  writers  havft  no 

IS  not,  depends  upon  the  particular  circumstances  and  is  a  cause  of  oom- 
question  of  fact  to  be  determined  by  the  jury  ;    the  evidence  in  ^  "" 
our  opinion  fully  justifies  the  conclusion  to  which  they  have 
arrived  ;  2  Phillips  on  Insurance,  315,  327,  and  328. 
But  it  is  contended  that  the  sale  was  merely  pretended  and  simu* 
iated  and  that  the  plaintiff  by  his  acts  of  interference  with  the  pro- 
perty has  revoked  his  abandonment  and  can  now  claim  only  for  a 
partial  loss.      There  is  no  proof  that  the  plaintifi*  became  the 
purchaser  of  any  portion  of  the  tobacco  saved  ;   but  from  the 
fact  that  a  part  of  it  was  bought  by  his  brother-in-law,  and  that 


54  CASES  IN  THE  SUPREME  COURT 

EASTEBif    Di8.  it  was  afterwards  placed  under  the  plaintiff's  care  to  be  dried, 
""^'  and  re-shipped  in  two  of  his  boats  and  one  of  them  having  sunk 

TAvoHAN  tjjg  plaintiff,  in  whose  charge  it  was,  gave  orders  in  relation  to 
WESTERN  it;  the  inference  is  drawn,  or  attempted  to  be  drawn,  that  the 
iirsuRANcs  CO.  plaintiff  was  himself  the  purchaser.  This  inference  has  not 
been  adopted  by  the  jury,  and  we  cannot  say  that  they  erred. 
The  acts  of  the  plaintiff  which  are  represented  and  insisted  on 
by  the  defendants  as  acts  of  interference  and  ownership,  suffi- 
cient in  law  to  revoke  the  abandonment,  may  each  and  every 
one  of  them  have  been  done  by  him,  as  the  agent  of  bis  broth- 
er-in-law, the  purchaser.  The  capacity  in  which  he  acted  was 
a  matter  of  fact  peculiarly  within  the  province  of  the  jury,  and 
we  can  see  nothing  in  the  evidence  which  makes  it  our  duty  to 
disturb  their  verdict. 

It  is  therefore  ordered,  that  the  judgment  of  the  Commer- 
cial Court  be  affirmed  with  costs. 


VAUGHAN  vs.  WESTERN  MARINE  AND  FIREl  INSU- 
RANCE COMPAinr. 

APPEAIi  nOH  THE  COlCmBCIAL  COURT  OP  NEW  ORLKAFS. 

The  master  of  a  boat  or  Teasel  whose  oargo  is  damaged  by  the  perils  insured 
against,  so  as  to  render  its  re-shipraent  inexpedient  and  unprofitable,  has  au- 
thority to  seU  it  for  the  best  priee  at  the  place,  and  for  the  benefit  of  all  eon- 
cemed. 

If  a  person  acts  merely  as  the  agent  of  his  son-in-law,  at  the  sale  of  his  own  pro- 
per^, and  in  superintending  it  afterwards,  he  will  not  be  considered  as  inter- 
ested, or  his  acts  viewed  as  an  interference  with  the  property,  or  as  an  ezereiae 
of  ownership  over  it 

When  an  important  fact,  submitted  to  a  jury,  is  not  positively  proved,  but  only 
inferred  from  the  evidence,  their  verdict  is  entitled  to  great  weight  $  and  will 
not  be  set  aside  unless  manifestly  erroneous. 
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This  is  an  action  to  Tecover  of  the  insurers  the  value  of  six-  Eastskk  Dib. 
ty-three  hogsheads  of  tobacco,  estimated  at  $50  per  hogshead,      "^' 
which  is  alleged  to  have  been  covered  by  an  open  policy  of      vAuetur 
insurance  taken  out  of  the  office  of  the  defendants  by  Tieman,      wxsTxmir 
Cuddy  &   Co.,  commission  merchants,  for  the  benefit  of  all  ikbvkahcs  co. 
whom  it  might  concern.      The  tobacco  was  shipped  on  board 
a  flat  boat  in  Green   river,  Kentucky,  and   consigned  to  these 
commission  merchants  in  New  Orleans,  but  the  boat  struck  a 
snag-  and  sunk  in  said  river.      The  tobacco  was  taken  out  in  a 
damaged  state,  and  sold  on  the  bank  by  the  master,  for  the 
benefit  of  the  underwriters. 

The  plaintiflfabandoned  as  for  a  total  loss,  and  claims  the  sum 
of  ^150,  the  valueof  the  tobacco,  and  also  the  expenses  of 
taking  it  out  of  the  river  and  selling  it,  after  deducting  the 
amount  of  the  sales. 

The  defendants  pleaded  the  general  issue  and  denied  all  lia- 
bility. They  aver  that  the  sale  of  the  damaged  tobacco  was 
illegal,  pretende,d  and  firaudulent,  and  that  the  flat  boat  was 
nnseawoTthy,  &c. 

The  case  was  submitted  to  a  jury  with  a  mass  of  testimony, 
upon  which  they  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $2950,  the  value  of  fifty-nine  hogsheads  of  tobac- 
co. After  an  unsuccessful  attempt  to  obtain  a  new  trial,  from 
judgment  confirming  said  verdict,  the  defendants  appealed. 

C  M.  Jones,  for  the  plaintifl*. 

Maybhij  for  the  appellants. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  an  open  policy  of  insurance  under- 
written by  defendants  in  favor  of  Tieman,  Cuddy  &  Co.,  for 
whom  it  may  coAcem.  The  plaintifl*  claims,  as  for  a  total  loss, 
the  value  of  a  certain  number  of  hogsheads  of  tobacco,  which  he 
alleges  were  shipped  by  him  to  the  address  of  the  said  Tieman, 
Cuddy  db  Co.,  commission  merchants  in  New  Orleans,  from 
Caldwell's  point,  on  Green  river,  State  of  Kentucky.      The 
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Eaotiebn   Di9.  petition  sets  forth  that  the  flat  boat  No.  4,  of  which  John  Mar- 

'-^  tin  was  master,  started  from  the  aforesaid  pkce  in  June,  1837, 

TAu^Aw      Jiaving  on  board  the  said  tobacco;    that  the  said  boat  which 

WE8TER1T     ^aa  ffood  and  sound  at  the  time  of  departure,  proceeded  down 

issuBAircE  CO.  the  river  to  a  point  called  Roaches  Landing,  to  take  in  the  bal* 
ance  of  her  cargo ;  that  while  she  was  lying  at  this  place,  de- 
tained by  bw  water,  she  sunk  on  account  of  having  been  injur- 
ed either  by  striking  on  a  log  or  in  consequence  of  injury  from 
the  winds  or  both,  by  which  accident  a  total  loss  of  said  tobac- 
co occurred  by  one  of  the  perils  insured  against,  to  wit :  the 
dangers  of  the  river.  The  defence  is  that  the  boat  was  not  sea- 
worthy at  the  commencement  of  and  during  the  voyage  insur- 
ed; that  the  sale  made  of  the  damaged  tobacco  was  iUega],pf  eten- 
ded  and  fraudulent  on  the  part  of  plaintiff,  the  same  having  been 
bought  in  by  him  or  on  his  account  and  for  his  benefit,  and  that 
the  plaintiff  has  no  cause  of  action,  whatever,  againat  the  under- 
writers. 

This  case  presents  the  same  questions  of  law  as  that  of  Page 
against  the  same  defendants,  decided  this  day.  The  facts  of 
the  two  cases  do  not  materially  differ  and  the  evidence  in  both 
is  much  the  same  in  relation  to  the  circumstances  attending  the 
loss,  the  seaworthiness  of  the  boats  and  the  necessity  of  the 
sale  of  the  damaged  cargo,  made  by  the  masters.  It  is  there* 
fore  deemed  unnecessary  to  go  into  a  detail  of  all  the  testimo- 
ny which  is  extremely  voluminous ;  an  attentive  examination 
of  it  does  not  enable  us  to  say  that  the  jury  erred  in  the  view 
they  took  of  it. 

The  point  most  insisted  upon  by  defendants  is  the  nullity  of 
the  sale  and  the  effect  of  the  interference  of  the  insured  with 
the  property  after  the  abandonment.  The  evidence  shows 
that  as  soon  as  the  tobacco  was  rescued  from  the  river,  a  sur- 
vey of  k  was  called  by  the  master  and  the  damage  assessed  at 
seventy  per  cent.  There  being  no  newspaper  published  at 
Gxeensburg,  written  advertisements  of  the  sale  were  posted  up 
at  different  public  places  during  four  or  five  days.  The  tobac- 
co was  sold  in  lots  of  nine  or  ten  hogsheads,  about  the  middle 
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of  the  day,  and  •  g«oi  muy  petMU  wew  piCHOt  at  the  sale;  Bmtbm   Qn 
die  tolwcco  bronglit  $557  50,  which  Was  considered  as  a  fait  '       .-,, 

and  even  a  high  price  in  its  damaged  condition.     Bereral  wit*      tatoba* 
aesses  express  the  opinion  that  the  best  disposition  which  could 


postiUy  ha^e  been  oMtde  with  the  cargo  at  thai  seasan  of  the  year  umuKAircx  co. 
wtttoseUiton  the  bank  wheroit  was  kaded,  and  that  had  it  ^^b^^  ^^^ 
been  removed  to  Greensburg  or  re-shipped  to  New  Orleans,  it  *^>  -^^Ajmrnd 
fWoU  not  hare  btovght  the  sua  wkieh  it  sold  fer,  arfter  dedfiot>>. Sy  the  perUa  id- 

•ured  Agminit,  to 

isg  necessary  expenses ;  that  this  course  is  generally  pursued  m  to  r«nder  its 
on  Green  river  and  that  it  is  the  most  beneficial  to  the  interests  ^^jtedlrar'^wad 
of  the  underwriters.  The  plaintiff  was  present  at  the  sale  and  "uS^^*to'!S 
tke  tobacco  was  purchased  hy  J.  G.  Wkke,  Us  soa-in4aw.  '^  f<»*  ^  ^ 

f,      .         .  P"c«     •t     the 

Afar  the  sale  the  damaged  tobaoeo  warn  opened,  dried  aad  re*  pi«oe,  and  for 
padeed  under  the  sopexintendence  •£  the  plainfifl^  and  about  ooneened. 
tee  months  a^er  the  sale,  it  waa  renihipped  for  New  Orleans, 
by  the  evdera  ef  the  plaiatiil^  and  pkced  in  Ar  warehouse^ 
Piom  these  ciroimstanees  the  defendants  contend  that  plain- 
tiff was  himself  the  purefaaser  of  tie  tobaee<> ;   tUMit  he  could     ^  «  iwnon 

*^  aota   mereli  m 

ml  boy  at  a  wsie  made  by  himself  as  agent  of  the  underwriters,  the  agent  of  his 
and  can  now  claim  only  for  a  partial  loss  as  if  no  sale  had  the  sale  of  his 
taken  place.  aoT'm  ^^^^1 

The  witnesses  declare  that  they  cannot  say  whether  the  1^'If  he*^ 
ptoBtiff  had  an  interest  Ai  the  tobacco  purchased  by  hiff  son-in-  ed^lTi^SSS' 
bw>  or  whether  he  attended  to  all  this  on  behalf  of  the  latter,  o*"  *»»•  acUTiew- 
This  question  of  fact  the  jury  decided  in  fitror  of  the  phdntiffference  with  the 
If  he  was  acting  only  aa  the  agent  of  the  purchaser,  his  acts  JT^SSiji^  of 
cannot  be  viewed  as  an  interference  ersuch  an  exercise  of  [J^^^'^P  ""^ 
owMiBhi)^  evet  the  property  as  can  amount  to  a  waiver  of  the     5***"  •"  *"f- 

,__>  ttTL  .  ■  portant fiiet^sab- 

aMMlMiment*  When  an  important  fact  in  a  case  submitted  ™*t«*to*,lV'7» 
to  a  jnry  is  not  positively  proved  by,  but  is  only  to  be  infer-  ly  Vo^T^ 
wdfbm  the  enience,  their  verdict  is  entitled  to  great  weight.  ^L  thS^ 
Aa  we  have  often  had  occasion  to  say,  we  wiH  inttetfcre  with  SlS^'.^ntfSS 
arerdict  on  questions  ef  fact  onTy  when  it  is  manifestly  contra-  Jif*S,^,Jjf^ 
^  to  the  poeilive  evidence  of  the  case.  •et  aside  unless 

The  judgment  of  the  Commereial  Court  is  therefore  affirme*  "SS^S^^  ^'^ 
withcostB^ 
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Juney    1841. 


KAMSft   &    CO.  APPIAL  FBOM  THB  COXXBRCIAI.  COUBT  OV  KKW  imZZAMS, 

*^^*^^*  "  Where  the  evidence  shoved  that  the  sale  firom  the  defendant  to  the  intenrenors, 

was  only  to  giye  the  Utter  a  eolorable  elaim  to  the  x>roperty  (or  eotton ;) 
the  sale  was  held  to  be  made  for  the  purpose  of  proteetiiig  it  from  the  pursvit 
of  creditors,  and  Toid. 

So,  where  it  appeared  the  defendant  gave  orders  to  the  interreDors  to  ship  hit 
eotton  in  their  names,  it  was  held,  that  the  legal  possession  and  control  over 
it  remained  in  him,. as  owner,  through  the  interposition  of  these  persons  tu 
his  agents. 

This  suit  commenoed  by  attachment.  The  plaintiffs  who 
reside  in  the  State  of  Mississippi,  allege  the  defendants,  Law* 
rence  and  Cattling,  also  non-residents,  are  jastly  indebted  to 
them  in  the  sum  of  $4000,  with  interest,  and  that  their  debtors 
have  property  within  the  jurisdiction  of  the  court,  which  they 
pray  may  be  attached ;  and  that  they  have  judgment  for  the 
amount  of  their  said  debt,  to  be  satisfied  from  the  proceeds  of 
such  property  as  they  may  find  belonging  to  their  said  debt- 
ors. 

An  attorney  to  represent  the  absent  defendants  was  appoint- 
ed, who  put  the  cause  at  issue,  when  Messrs.  Elliott  &  Wor- 
ley  of  Mississippi,  intervened,  claiming  one  hundred  and  eigh- 
ty-one bales  of  the  cotton,  which  had  been  attached  as  the  pro- 
perty of  the  defendants,  to  belong  to  them. 

The  contest  was  between  the  plaintiffs  and  intenrenors.  There 
were  several  depositious  i^ead  on  the  trial,  taken  in  Mississippi, 
touching  the  ownership'  of  the  cotton.  One  of  the  most  mate- 
rial items  in  the  evidence  adduced  on  the  trial,  is  the  following 
note  from  one  of  the  defendants. 

"  HoLMBB  Co.,  February^  1840." 
''  Messrs.  Elliott  ^db  Worley,  or  R.  A.  Moffett, 

Will  ship  my  cotton  at  Parker's  Landing,  to  Ward,  Moffett 
db  Co.,  New  Orleans,  when  directed  by  R.  A.  Moffett,  when 
so  to  do.    My  cotton  is  marked  jET.'' 

"  JAMES  C ATTLING." 
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Tiitre  was  judgment  dismiasing  the  petitkNi  of  interventioii,  Eastxeit    Du. 

...  1   J  June,  1841. 

and  the  mterrenoTS  appealed.  ■ 

RAMMR  k.     CO. 

L  C.  fr   G,  B.  Duncan^  for  the  plaintiffs  and  appellees.  »»• 

CAifuiy  for  the  appeUanta. 

Simorij  J.  delivered  the  opinion  of  the  court. 

Plaintifi  seek  to  recover  a  sum  of.  foav  thousand  doUarSy  to 
secure  which  they  sued  out  a  writ  of  attachment  which  was 
leried  on  one  hundred  and  eighty-eight  hales  of  cotton,  as  the 
property  of  the  defendants.  During  the  progress  of  the  suit,  a 
petition  of  intervention  was  filed  hy  Elliott  db  Worley,  residents 
of  the  State  of  Mississippi,  in  which  they  state  themselves  to 
be  the  owners  of  the  cotton  attached,  having  caused  the  same 
to  be  shipped  to  New  Orkans,  and  pray  that  said  cotton  he  de- 
cieed  to  them,  dbc.  The  plaintiffs  answered  said  petition  of 
interrention  by  pleading  the  general  issue;  and  judgment 
bavlng  heen  rendered  helow  against  the  interveners,  the  latter 
appealed.  ' 

The  interveners  have  attempted  to  estahlish  their  title  to 
the  cotton  attached,  as  proceeding  from  a  sale  made  to  them 
by  James  Cattling,  one  of  the  defendants ;  and  have  also  endea- 
vored to  show  a  delivery  of  the  same  previous  to  its  being 
shipped  to  New  Orleans;  for  this  purpose  they  have  been  oblig- 
ed to  resort  to  the  testimony  of  the  defendants  themselves, 
from  whose  evidence  it  appears  that  through  the  interposition 
of  R.  A.  Moflbtt,  of  the  house  of  Ward,  Moffett  &  Co.,  of  New 
Orleans,  a  certain  order  was  given  by  Cattling  in  favor  of  the 
interveners  or  R.  A.  Moffett,  to  ship  his  cotton  at  Parker's 
Landing  on  the  Yazoo  river,  to  Ward,  Moffett  &  Co.,  when 
directed  by  R.  A.  Moffett  so  to  do.  This  written  order  was 
delivered  in  consequence  of  certain  arrangements  made  be- 
tween Cattling  and  Moffett  for  the  purpose  of  satisfying  an 
execution  which  had  been  issued  against  Cattling,  at  the  suit 
ofthefirmof  Ballard,  Pranklin  &  Co.;  these  arrangements 
hamg  failed,  Cattling  undertook  to  sell  his  cotton  to  the  inter- 
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Eabtekk  Drt.  the  resalt  of  a  collusire  undoTBtanding  between  them  and  the 
June,  1841.  {[efejjdaiits.  But  however  it  may  be,  it  is  eyident  that  the  cot- 
cARKouTOH    toD  has  110761  beoD  delireied  to  nor  paid  for  by  the  inteivenorsy 

HAIL     ROAD  CO.      ,  >-«i.«  •  ..,  t_  !_        » 

Since  from  Gattling^s  testimony,  it  is  shown  that  hanng 
taken  a  check  for  the  price  of  the  property,  he  returned  it  to 
Elliott  &  Worley,  and  thereby  cancelled  the  sale.  We  are 
of  opinion  that  the  judgment  appealed  from  ought  not  to  be 
disturbed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  affirmed  with  costs. 


XViriCIPAUTT 
HO.  2. 


'  45  141  It 


19L    08 
47104, 


19L    62 
50  1257 


CARROIiIiTON   RAUi  ROAD  COMPANY  r#«  MUNICIPAIilTY 

NOii   TWOw 


APPKAI.  mOX  THS  FARIftB  COURT  VOR  THR  PimUB  AND  CITT  OV 

HEW  ORX.SAK8. 

Ancient  plans  of  a  citj  are  admissible  in  eTidence  to  prove  the  boundaries  of 
lots  sold  in  reference  thereto,  and  the  direction  of  streets  so  far  as  they  may- 
extend,  although  not  including  the  U>cu»  in  quo,-  and  especially  nrhen  one 
of  the  parties  claims  under  those  who  caused  the  plans  to  be  made. 

Where  a  canal  and  basin  figure  on  the  original  plan  of  a  city,  but  ire  alwmya 
used'  and  sold  by  the  proprietors,  they  will  be  considered  as  private  pro- 
perty. 

In  order  to  dedicate  property  to  public  utetj  tlicre  must  be  a  plain  and  positive 
intention  to  give  and  one  equally  plain  to  accept  The  form  is  not  mate- 
rial. 

This  suit  is  in  the  nature  of  a  petitory  action  in  which  the 
plaintiffs  seek  to  be  confirmed  in  their  title  to  and  quieted  in 
possession  of  the  Canal  Gravier  and  Basin,  and  also  a  square 
of  ground  called  Place  Gravier ;  situated  in  Poydras  street  near 
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snd  at  its  janction  with  Baronne  street,  in  the  city  of  New  Or-  EirrxBir    Dis. 

I  June.  ISit. 

feans.  ! 


The  defendants  set  up  claim  to  the  premises  in  the  following  ^^^^j^^^^ 
resolution  adopted  in  council  the  31st  of  July,  1838 :  ^• 

''  XVHICIFAXiITT 

"  Whereas  the  New  Orleans  and  Carrollton  Rail  Road  and  ^^'  *• 
Banking  company  have  in  violation  of  the  law  and  the  rights  of 
the  public,  continued  to  inclose  the  property  known  as  the  site 
of  Gravier's  Canal :  Beit  therefore  resolved^  that  the  said  com- 
pany he  and  they  are  hereby  required  to  remove  or  caus&  to  be 
removed  all  fences  and  barriers  erected  by  them,  or  by  persons 
ifi  their  employ,  around  any  portion  of  said  grounds,  being  in 
the  centre  of  the  continuation  of  Poydras  street,  below  the 
Poydras  market,  within  ten  days,  under  the  penalty  of  $25  per 
day,  from  the  expiration  of  that  time  until  the  said  fences  or 
harriers  be  removed :  such  fine  or  fines  to  be  recoverable  before 
any  court  of  competent  jurisdiction  for  the  benefit  of  this  Mu- 
nicipality." 

On  the  17th  day  of  May,  1838,  previously  to  the  above,  the 
council  of  the  2d  Municipality  adopted  the  following  resolu- 
tion: 

''Resolved,  that  the  Carrollton  Rail  Road  and  Banking  com- 
pany be  and  they  are  hereby  required  to  remove  within  ten 
days,  the  fence  said  company  have  erected  around  a  portion  of 
giound  in  the  centre  of  Poydras  street,  originally  destined  for 
a  canal ;  said  company  having  no  right  to  change  the  destina- 
tion of  said  ground,  nor  to  enclose  the  same,  without  the  con- 
sent of  all  parties  concerned,  and  of  this  council ;  and  if  said  ^ 
fence  he  not  removed  within  ten  days,  said  company  shall  be 
liable  to  a  fine  of  ten  dollars  per  day  until  it  is  removed.*' 

The  plaintifis  pray  that  the  Municipality  be  perpetually  en- 
joined from  proceeding  in  any  way  to  carry  said  ordinances  or 
lesolntions  into  effect,  or  otherwise  disturbing  the  title  and  pos- 
session of  the  plaintiffs ;  and  that  said  resolutions  or  ordinances 
he  annulled  and  declared  void.  The  defendants  denied  that 
the  plaintifi  were  the  owners  of  the  premises  in  dispute,  and 
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JStAMfmof   Dit.  claixaed  the  exclusive  use  and  admixkistraJtiQn  of  ibem  ui  4edi* 
June,  1841.^  ^^^^^^  ^^  public  use,  as  public  places. 

CABBOLLTON        Iq  September,  1838,  the  couacil  of  the  2d  Manicipality 

vt.  '  passed  another  resolution  to  the  following  efEbot : 
*^o?8."'^  "  Resolved*  that  the  attorney  of  this  Municipality  be  and 
is  hereby  authorized  and  required  to  take  such  legal  steps  a9 
may  be  necessary  in  order  to  obtain  a  legal  decision  vesting  in 
the  public  the  right  of  use  to  all  that  portion  of  ground,  known 
as  Gravier*s  Canal  and  Basin,"  &c. 

The  plaintifis  subsequently  instituted  another  suit  alleging 
the  defendants  slandered  their  title  to  three  several  pieces  of 
property,  including  two  small  squares  of  ground  and  the  Canal 
Qravier.  They  pray  that  the  defendants  be  required  to  exhibit 
any  title  they  have  and  to  be  forever  enjoined  from  setting  up 
or  claiming  title  thereto. 

The  defendants  set  up  claim  to  the  premises  as  public 
places,  dedicated  to  public  uses  in  the  original  and  subsequent 
plans  of  the  faubourg  St.  Mary,  as  originally  laid  out  and  re^ 
cognized  by  B.  &  J.  Gravier,  &c. 

Upon  the  issue,  thus  made  up,  and  the  testimony,  consisting 
of  plans,  titles,  &c.,  the  case  was  submitted  to  the  court« 
There  was  judgment  for  the  plaintifis,  declaring  them  to  be  the 
true  owners  of  Gravier's  Canal  and  Gravier^s  Basin ;  aiid  that 
the  Place  Graviefy  or  Gravier  Square,  be  adjudged  to  be  pub- 
lic property  undetHhe  administration  of  the  2d  Municipality  ; 
and  that  the  latter  pay  costs.  Both  parties  joined  in  the  ap* 
peal  to  this  court. 

L.  Jamn  ^  Th08t  SUddl.  for  the  piaimiiSs* 
Carter  8r  Eustis^  for  the  defendants. 

QarlaM^,  J,  delivered  the  opinion  o(  the  coQit. 

The  plainLtiffs  allege  they  are  the  lawful  owners  and  proprie- 
tors and  are  now  in  possession  of  all  tlxat  portion  or  space  of 
ground  in  the  faubourg  St.Mary,  known  by  the  name  of  the  site 
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of  the  Canal  Gravier,  as  will  be  more  fully  shown  by  reference  to  Eastskk    Dit. 
a  plan  annexed.     They  say  that  the  council  of  the  Municipality  , * 


No.  2,  in  violation  of  their  rights  and  assuming  lesfislative  au-    c^»»oi.tTO!c 
thority  not  embraced  by  their  charter,  have  passed  two  ordi-  tw. 

nances  requiring  the  plaintins  under  heavy  penalties  to  t^ar  vo.  8. 
down  and  remove  certain  enclosures  which  they  have  made 
around  a  piece  of  gpround  in  Poydras  street,  which  was  a.  part 
of  the  site  of  said  Canal  Gravier.  That  these  resolutions  are 
illegal,  oppressive  and  in  violation  of  long  known  rights,  which 
hare  on  various  occasions  been  recognized  and  admitted  by  the 
former  corporation  of  New  Orleans  and  the  present  defen- 
dants. Wherefore  they  pray  an  injunction  may  issue  for  the 
protection  of  their  rights,  and  the  Municipality  enjoined  from 
proceeding  in  any  manner  to  carry  these  ordinances  into  effect, 
or  otherwise  disturbing  their  title  and  possession,  and  that  said 
ordinances  be  declared  null  and  void. 

An  injunction  was  granted,  the  defendants  cited  and  for  an- 
swer say : 

1.  They  deny  the  ownership  of  the  plaintiffi  to  the  piece  of 
land  described  in  the  petition. 

2.  They  deny  possession  or  interest  in  the  plaintiffs ;  and  aver 
that  the  space  is  a  public  street  or  place  of  which  the  public 
has  the  use,  and  that  neither  the  plaintiffs  or  any  other  person 
can  have  any  ownership,  property  or  possession  of  the  same. 

3.  The  pretended  possessio|i  of  the  plaintiff  is  a  disturbance 
of  the  public  right  to  the  use,  the  place  having  ever  since  the 
establishment  of  the  faubourg  been  subject  to  a  right  in  the 
public  of  way  and  view. 

4.  That  by  the  ancient  plans  of  the  faubourg  St.  Mary,  the 
space  in  question  was  dedicated  as  a  public  street  and  has 
always  been  used  as  such. 

5.  That  the  original  proprietors  of  the  faubourg  sold  the  lots 
with  reference  to  the  right  of  view  and  way  on  said  space,  and 
among  the  ancient  plans  they  particularly  rely  on  that  made  by 
Carlos  Trudeau,  the  1st  Apr'd,  1788,  that  made  by  the  same 
person  on  the  14th  of  May,  1796,  and  on  that  made  by  Jean 

9  VOL.   XIX. 


tA  CA9BS  m  THE  6UPRBME  COUKT 

EMTiMr    Ita*.  Grairier  on  the  6tb  of  JTupe.  I8QK,  'by  whkh  he  fllegally  afc- 
'      —  tempted  to  enoroaoh  upon  said  space,  also  on  thjo  phm  made  bj 
GABBoipraoir    the  city  an? v«yor  in  the  year  180©.   * 

t>«^  6.  That  by  the  plan  of  1809,  the  previoue  plan  of  Graner, 

1^.  9.       wi^ch  hi4  never  been  accepted  by  any  competent  authority* 

W8«  lepudiated  and  the  ancient  limius  of  the  etieet  reetoied, 

vhich  plan  waa  deposited  in  the  archives ;  as  also  a  plan  of  th« 

94th  of  April  in  the  yeai  1788. 

7.  They  say,  by  law  the  council  baa  the  right  of  reguUtin^^ 
by  ovdinanee  tbe  «se  of  the  strecfts,  and  that  the  ordbancea  in 
question  are  legal.  They  finrther  deny  every  thing  nat  ezpresso 
ly  admitted. 

The  answer  concludes  by  praying  a  dissolution  of  the  in^ 
jnnotion ;  that  it  be  decreed  said  place  belongs  to  the  public, 
with  all  its  services  and  uses  ;  that  the  plaintiffs  be  forever  en- 
joined from  interrupting  the  possession  and  uae  of  it,  and  that 
tbey  (the  defendants,)  be  authorized  to  exercise  all  rightful  acts 
of  legislation  and  police  over  it. 

Sometime  after  the  filing  of  this  answer  the  plaintiffs  filed  a 
supplemental  petition  in  which  they  set  forth  their  tide  to  the 
ground  in  question  stating  the  various  mesne  conveyances  by 
which  it  was  derived  from  Bertrand  Gravier,  alleging  the  de» 
fondants  laad  slandered  their  litk,  threatened  them  with  a  suit, 
and  did  other  acts  calculated  to  injure  them  and  reduce  the 
▼ahiie  of  their  properly.  They  also  alleged  various  ratifica- 
tions and  recognitions  of  their  title  by  the  old  corporation  of 
New  Orienna  and  the  present  defendants.  They  pray  the  de- 
fendants  may  be  compelled  to  exhibit  their  title,  if  any  they 
have,  that  it  be  rejeoted  and  they  quieted  in  their  possession. 
To  this  the  defendants  answejred,  setting  vp  thn  righta  of  the 
public  and  the  various  plans  of  the  faabeuxg*  which  ihey  say 
•bow  a  dedicetisDii  to  pnblic  use  a&  a  public  highway  or  open 
$|p0ce*  Tiina  the  action  was  changed  from  the  posseasory  char 
meter  which  it  at  first  presented,  to  a  petitory  form. 

On  the  trial  tbe  plaintifi  presented  a  regular  chain  of  title 
from  Bertrand  Gravier,  through  Jean  Gravier  and  the  Orleans 
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Narigation  company  to  themeeives,  all  of  which  acts  h%t4  Bi#tsk«  ihtw 
been  ratified  by  the  curator  and  heirs  of  Jeaa  GvaTier  deeeaeea«  *      -1. 

The  defendants  for  the  purpose  of  showing  that  the  place    e^^a^uM* 
in  question  has  been  dedicated  to  public  use,  offer  in  OTidence  ^m- 

aiMI  J  CIPAUVT 

a  figuratire  plan  of  a  portion  of  the  faubourg  St.  Mary*  dtawu       :to.  s. 

by  Lareau  Tradeau,  dated  the  1st  of  Aprfl  in  the  year  178S, 

which  leprssents  the  leveot  and  Magazine,  Camp  and  St. 

Charles  streets  only,  with  a  single  range  of  lots  on  the  west 

Side  of  the  latter,  and  Grarier,  Poydvas,  Qirod*  Julia,  aad 

St.  Joseph  streets,  with  the  exoeption  of  the  former,  runniag 

nearly  at  right  togles.    Trudeav,  in  his  erplanatioa  of  this 

plaD,  says  it  has  three  cross  streeis  with  four  perpendicular  and 

one  oblique*  (^'Irots  rttes  deinmer^e  avee  fuatre  rw$$  perpendi* 

culairt9  ei  une  obHque")    The  introduction  of  this  plan  as 

oTidence  was  objected  to  by  the  plaintiffs,  pn  the  ground  it 

was  nerer  recogniaed  by  either  Bertrand  or  Jean  Qrarier, 

signed  by  them,  or  accepted  by  the  Spanish  Authorities  or  the 

City  Council,  nor  does  Trudeau  sign  it  as  a  public  officer. 

These  are  questions  of  much  importance  not  only  in  this  oas^  • 

but  to  the  public  and  though  it  is  ndt  very  necessary  to  decide 

them  in  this  case,  yet  it  is  as  well  to  say,  there  is  no  other  plaa 

of  the  faubourg  known  before  this.    Bertrand  Grarier  certain*    Aneient  pUu 

•  o  ,  of  a  ciiy  are  ad- 

ly  subinitted  some  plan  to  the  Spapish  governor,  according  U>  misubie  in  evi- 

denoe  to  prore 

the  evidence.  This  went  into  the  archives  of  the  city  council  the  bouBdariea 
as  early  as  1804,  as  the  plan  of  that  part  of  the  faubourg,  and  reference  there- 
both  Bertrand  an^  Jean  Gravier  sold  lots  in  conformity  to  it.  J^u^nof^rti 
We  think  it  is  now  too  late  for  a  party  claiming  under  those  ^  ^  as  ther 

^      *  ^  may  extend,  al- 

persons  to  object  to  it.  It  appears  from  the  records  of  the  though  not  in- 
council  to  have  been  received  by  them  as  such,  and  we  think  it  in  *^uo  /  and 
properly  admitted  in  evidence  to  prove  the  boundaries  of  the  ll^es'^^daimi 
lots  and  the  direction  of  the  streets,  so  far  as  it  extends.    Bat  »»<>« thote  who 

earned  the  plani 

it  inclndes  no  part  of  the  prennises  in  dispute.  to  h«  made. 

The  plan  No.  %  offered  by  the  defendaifets«  purports  to  be  a 
copy  OB  a  reduced  scale  of  that  of  the  1st  of  April,  1706. 
When  it  is  carefully  examined  it  is  evideilt  it  is  a  cortaotiom  of 
two  plans,  otto  made  on  the  5S4th  of  ApriU  1789,  and  the  other 
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EASTsmsr    Dm.  the  14th  of  May,  1796,  but  when  corrected  is  not  known, 

^*^*  ^^  ^L-  though  probably  in  1804,  when  Trudeau  was  called  on  for  a 

cARROLLToir    pjaQ  (jf  thc  faubourfif.     The  first  statement  is  that  it  is  a  plan 

BAIL    BOAD    CO.  ^  ^  ^ 

V8-  on  a  reduced  scale  of  the  previous  one  which  is  represented 

XUKICIPAIITT  .,,1  All  f  ■!■«.  •  r¥nr 

HO.  8.  on  It,  by  the  letter  A  placed  at  four  difierent  points.  Ine 
streets  on  the  original  plan  are  named  on  this  in  the  explana- 
tion but  no  additional  streets  are  named  in  it.  In  the  note  dated 
May  14th,  1796,  it  is  said  Carondelet,  Baronne,  and  Philippa 
and  Perdido  streets,  were  projected  or  added  with  a  square  or 
plaza,  and  in  another  note  it  is  said  the  copies  of  these  plans  were 
given  to  B.  Gravier,  one  for  himself  and  the  other  for  Mr. 
Sarpy,  as  purchaser  of  a  portion  of  the  lots  which  figure  in  the 
copies.  This  explains  the  reason  of  this  last  plan  being  made 
or  projected.  Sarpy  had  contracted  or  was  about  contracting 
for  the  purchase  of  some  lots,  and  the  plan  was  made  at  the 
request  of  one  or  both,  to  enable  them  to  complete  the  pur- 
chase. There  is  no  evidence  in  the  record  the  sale  ever  was 
completed,  so  the  original  projet  remained  in  the  possession  of 
Trudeau,  and  the  copies  in  the  possession  of  Gravier,  or  he  and 
Sarpy,  until  Trudeau  in  1804  sent  them  to  the  city  council  in  a 
corrected  form.  There  is  not  the  least  evidence  that  the  pub- 
lic authorities  ever  saw  the  reduced  plan  or  that  of  1796,  ui\til 
the  period  mentioned,  and  in  the  meantime,  it  is  clear  from  co- 
pies of  sales  that  Bertrand  or  Jean  Gravier,  probably  the  latter, 
had  changed  his  mind  as  to  thd  plan  of  that  part  of  the  city, 
which  he  had  a  right  to  do,  as  no  lots  were  sold  in  conformity 
to  the  plan  of  1796,  nor  is  there  any  evidence  of  any  accep- 
tance or  use  by  the  public  of  the  streets  that  had  been  pro- 
jected. » 

The  defendants  next  offer  a  plan  made  by  Jean  Gravier,  at 
what  precise  period  is  not  known,  but  we  find  it  referred  to  in 
sales  as  early  as  1802  and  1804,  and  deposited  in  a  notary's 
office  annexed  to  an  authentic  act  on  the  6th  June,  1805,  on 
which  Poydras  street  is  represented  as  one  hundred  and  ten 
feet  wide,  instead  of  seventy,  with  a  space  in  the  centre,  for 
a  canal,  forty  feet  in  width,  and  at  the  point  where  Baronne 
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street  would  have  intersected  it  on  the  north  side,  we  find  a  Ei«nrzR]f  Die. 
piece  of  ground  one  hundred  and  eighty  feet  square,  called  a  ""^*  ^^  ^1. 
Bfuiny  and  north  of  that  a  parallelogram  called  Place  Gravier.    cAHnoLLToir 

KAIL    ROAD     CO. 

This  plan  the  defendants  offer,  to  prove  a  change  in  the  origi-  vt. 

nal  one,  which  they  complain  of,  and  yet  wish  to  take  ad  van-  ko.  2. 
tage  of  it.  They  and  their  predecessors  say  Gravier  originally 
made  Poydras  street  seventy  feet  wide  and  dedicated  it  to 
public  use  ;  that  he  afterwards  added  forty  feet  to  it  against 
their  wishes  and  positive  orders,  but  as  he  has  done  so,  they 
now  allege  he  intended  to  give  it  to  them  together  with  the 
Place  Grravier:  all  the  other  plans  and  acts  of  sale  offered  by 
the  defendants  go  to  show  that  Jean  Gravier  always  acted  on 
this  plan,  and  when,  at  a  much  later  period,  he  made  another 
plan  extending  the  faubourg  from  Philippa  to  St.  Paul  street, 
the  canal  is  represented  as  being  in  the  centre  of  Poydras  street. 
This  latter  plan,  it  is  not  denied,  the  old  corporation  of  New 
Orleans  accepted ;  at  least,  there  is  no  evidence  they  ever  re- 
pudiated it.  If  they  have  not  accepted  it,  no  other  plan  of  that 
part  of  the  city  is  shown  to  exist,  and  very  little  support  to  the 
defence  is  obtained  from  it. 

The  resolutions  of  the  city  council  of  the  2nd  of  June,  and 
the  %th  of  August,  1804,  show  clearly  that  there  was  no  plan 
in  the  archives  of  the  faubourg  St.  Mary,  as  they  call  upon 
Tradeau  to  furnish  one,  which  he  did,  but  there  is  nothing  to 
show  Gravier  knew  any  thing  of  this  call,  or  approved  of  what 
Mr.  Trudeau  did.  On  the  contrary,  it  is  known  that  previous 
to  these  dates  he  was  selling  lots  by  the  plan  produced,  and 
filed  by  him  in  June,  1805.  In  May,  1806,  the  council  order- 
ed another  plan  to  be  made  to  determine  the  width  of  the 
streets,  which  does  not  appear  to  have  been  executed. 

From  this  latter  period  to  March,  1809,  the  city  council 
were  silent,  but  on  a  representation  made  at  that  time  by  the 
city  surveyor,  that  Jean  Gravier  was  making  various  encroach- 
ments in  the  faubourg,  which  are  indicated  by  marks  on  a  plan 
which  the  surveyor  submits  ;  the  mayor  was  authorized  and 
directed  to  sue  Gravier,  to  arrest  him  in  his  encroachments  and 
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EAarxmif    Oil.  in  future  to  maiotain  the  integrity  of  the  priniitive  plan  of  the 

.  .-    1       '  ■  faubourg.      The  edcroachments  or  eMpietemens  indicated,  are 

cARBOLLToif    at  various  places.     On  the  levee  near  the  faubourg  Delord,  on 

BAIL    ROAD     CO.  ,  " 

V9.  Lafayette  square,  in  Baronne  street  below  Qravier,  at  or  near 

no.  d.  the  intersection  of  Baronne  and  Poydras  streets,  and  other 
places,  but  nothing  is  said  as  to  the  spot  in  dispute.  Noth*- 
ing  appears  to  have  been  done  under  this  resolution  until  the 
year  1818,  when  a  suit  was  commenced  against  Jean  Gravier 
to  compel  the  remoral  of  certain  buildings  and  works  which  he 
had  erected  on  Lafayette  square.  A  reasonable  inference  to 
be  drawn  from  the  continued  silence  and  inaction  of  the  corpo- 
rate authorities,  is,  that  Grarier  desisted  from  the  encroachr 
ments  which  were  unauthorized,  and  they  did  not  disturb  his 
basin  and  canal,  because  they  supposed  he  had  a  right  to  make 
aad  use  them, 
r^nd  bftiin  ^^^  ^^  eridence,  both  for  plaintiffs  and  defendants,  shows 
figures   on  the  that  Jean  Gravier  always  considered  the  basin  and  canal  as  his 

orieinftl  plan  of  *  .  , 

a  city,  but  are  own.  He  Used  them ;  he  contracted  with  Goodwin  and  others 
•oicr^y^ pro- ^  enlarge  and  deepen  the  canal;  he  always  asserted  and 
wur°be'  consw  >naintained  his  possession  Until  1895,  when  the  property  was 
dered  as  private  geised  and  sold  undet  execution  to  Gordon,  who  purchased 

property. 

for  the  Orleans  Navigation  Company.  They  remained  in  un- 
disturbed possession  until  1833,  when  a  sale  was  made  to  the 
plaintiffs.  Immediately  after  the  sale  the  old  corporation  of 
the  city  recognized  the  rights  of  the  Rail  Road  Company,  by 
receiving  from  them  a  grant  of  two  pieces  of  ground,  for  the 
purpose  of  prolonging  Bardnne  and  Poydras  streets,  in  consid^ 
ation  of  which,  they  gave  the  company  the  use  during  the  exis- 
tence of  their  charter  of  a  portion  of  the  Place  Gravier,  to  be 
used  as  turn-outs  for  their  road,  a  shelter  or  depot  for  their 
oars,  and  other  purposes  specified  in  the  deed.  In  July,  1836, 
the  defendants  recognized  the  interest  and  right  of  the  plaintiflb 
by  a  resolution  calling  on  them  to  fill  up  the  canal,  and  in  the 
month  of  September,  in  the  saifte  year,  actually  purchased 
from  them  all  the  space  between  Barottne  and  Circus  streets, 
fuid  have  buflt  a  market  house  on  itt  whioh  was  one  of  the 
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coiuiitknM  of  (he  sale.      But  almoat  aa  soon  as  the  sale  was  e«iit(bii    Uii. 

Jvtu!    1841* 

completed  and  the  mandate  obeyed,  the  municipal  authorities  --.     -       — 
tarn  about  and  gravely  say  there  is  a  misuke  in  all  that  has  iJ^^i^J^co. 
been  said  or  done.     That  plaintiffs  have  no  title  and  they  hare    •      '^' 
one,  notwithstanding  the  plaintifis  have  always  been  in  posses-        ho.  8. 
aion  and  the  defendants  have  protested  heretofore  that  the  com- 
mon grantor  had  no  right  to  change  a  plan  by  which  this  space 
is  given  to  us*    The  conviction  of  error  on  the  part  of  the  mu- 
nicipality, is  rather  too  sudden  to  operate  in  a  like  manner  on 
minds  not  interested  in  the  question,  and  we  can  find  no  argu- 
ment to  sustain  it  in  the  face  of  their  own  acts. 

What  constitutes  a  dedication  to  public  use,  has  been  so  .  5?  ^^^   ^ 

^  dedieate      pro- 

much  discussed  in  this  court  lately,  as  not  to  need  repetition  perty  to  puhUc 

rrii  ^1  1   •  1  •.•         •  tt«e«, thtrre  mu«t 

now.       1  here  must  be  a  plam  and  positive  intention  to  give  be  a  plain  mA 
and  one  equally  plain  to  accept.      The  form  is  not  material.  t!«i^\iTe" wS 
We  see  nothing  in  the  evidence  to  prove  a  dedication  of  the  ^j^^  ^  ?^'ir 
basin  and  canal ;    on  the  contrary  such  a  purpose  was  always  The/orm  is  not 
repudiated  by  Jean  Gravier.     Upon  that  point  we  see  but  little 
difference  between  this  case  and  that  of  Livaudais  vs.  the  2nd 
Municipality ;  16  La.  Rep.,  509.  If  any  dedication  was  ever  in- 
tended it  remained  inchoate,  until  some  evidence  of  acceptance 
was  exhibited.    None  has  been  shown.    The  defendants  or  the 
public  never  used  the  basin  or  canal  in  any  manner,  and  it 
was  in  fact  not  susceptible  of  use,  except  by  Gravier  and  hie 
agents  or  lessees,  who  used  it  to  transport  wood  from  the  swamp 
and  to  supply  clay  for  making  bricks.     As  the  defendants  have 
failed  to  prove  a  dedication,  they  have  no  legal  title  to  the  pre- 
mises in  question. 

The  plaintiffi  complain  of  the  judgment  of  the  Pajrish  Court, 
became  the  judge  declines  deciding  to  what  uses  they  should 
apply  the  canal  and  basin,  and  ask  us  to  amend  the  judgment 
IB  that  particular.  This  request  we  must  decline  as  we  do  not 
think  it  proper  to  give  such  an  opinion  in  the  present  state  of 
the  caae.  The  plaintifis  have  a  regular  title  from  Jean  Gravier 
and  are  vested  with  all  his  rights,  as  to  the  manner  they  may 


BHIBLDS   BT  AL. 


TO  CASES  IN  THE  SUPREME  COURT 

Eastxiv   Dn.  choose  to  exercise  them  we  will  not  e;[pres8  an  opinion  in 

June.  t84l.         , 
■  advance. 

The  judgment  of  the  Parish  Court  is  therefore  affirmed  in  all 

PAUL.         respects,  except  that  the  plaintiffs  shall,  during  the  existence 

of  their  charter,  have  the  use  of  that  portion  of  the  Place  Char 

vier  set  forth  in  the  contract  made  with  Dennis  Prieur,  Mayor 

of  the  city  of  New  Orleans,  on  the  18th  day  of  the  month  of 

July,  in  the  year  1833.      The  defendants  to  pay  the  costs  of 

this  appeal. 


SHIEXDS  ET  All.  Wh  PAUJU 

JLPFXAL  nOK  TEX  COUKT  OF  THS  FIB8T  JtlDICIAL  DI8TKICT. 

The  endorser  has  a  right  to  reoover  the  damages  which  he  has  paid  oa  a  protest- 
ed bill  of  exchange,  from  the  aoceptors,  through  whose  &ult  his  liability  as 
endorser  had  attached. 

The  gratuitous  refunding  by  the  holders,  to  an  endorser,  damages  on  a  protested 
bill  paid  by  him,  confers  no  right  on  the  acceptors  to  recover  them  from  him, 
although  they  had  also  paid  or  refunded  to  him  on  judgment  rendered. 

This  is  an  action  to  recover  the  sum  of  $417  17,  the  amount 
of  damages  on  a  protested  hill  of  exchange,  accepted  hy  themi 
and  paid  hy  the  defendant  as  endorser,  hut  which  they  subse- 
quently paid  and  refunded  to  him.  They  allege  he  has  receiv- 
ed the  amount  of  damages  on  said  bill  twice  ;  the  same  having 
been  refunded  to  him  by  the  Bank  of  Mobile,  the  holder  of  said 
bill.  They  pray  judgment,  that  the  said  damages  be  paid 
over  to  them. 

The  defendant  pleaded  the  general  issue ;  and  denied  speci- 
ally that  he  was  liable  to  refund  the  money  demanded.      He 
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admitted  the  transactions  which  led  to  the  refunding  the  dam*  Kuniur    Dn. 
ages  on  the  protested  biil  in  questioo,  bat  arerred  the  plaiotifitt  *      -1-. 

h&d  no  right  to  hold  hiai  liable  to  them.  mim-ds  «t  al. 

There  was  judgment  for  the  plaintiA  and  the  defendant        '^vi. 
appealed. 

C.  M,  Jones ^  for  the  plaintiffs. 

Bartarif  contra. 

BuUari,  /.  delivered  the  opinion  of  the  court. 

The  defendant,  James  Paul,  being  the  endorser  of  a  bill  of 
exchange,  drawn  upon  Shields,  Turner  <&  Renshaw,  by  whom 
it  was  accepted,  which  bill  had  been  negociated  to  the  Bank  of 
Mobile,  paid  the  samo  after  protest  for  non-payment,  together 
with  costs,  interest  and  ten  per  cent,  damages,  according  to  the 
law  of  Alabama.  He  thereupon  sued  the  said  acceptors  and 
recovered  the  amount  of  the  bill  together  with  the  damages 
which  he  proved  he  had  paid  to  the  Bank.  That  judgment 
was  afterwards  satisfied.  The  Bank  of  Mobile  subsequently 
refunded  to  Paul  the  damages  he  had  paid  upon  the  protested 
bill,  and  the  present  action  is  brought  by  the  acceptors  to  re- 
cover back  said  amount  of  damages ;  they  alleging  that  the 
said  damages  were  remitted  in  pursuance  of  an  act  of  the  legis* 
latuie  of  the  State  of  Alabama,  giving  to  certain  banks  time 
to  resume  specie  payments,  upon  certain  conditions.  The  de« 
fendant  is  appellant  from  a  judgment  which  condemned  him  to 
refund  the  amount  of  damages  thus  received  by  him  in  pursu- 
ance of  his  judgment  against  the  acceptors.  '^^  emlorter 

IMS   ft  nriit   to 

We  are  of  opinion  the  court  erred.  It  is  dear  that  Paul,  reeoTcr  the  ib- 
having  himself  paid  the  damages  on  the  protested  bill,  had  a  bi!?^d  oa  • 
right  to  recover  them  from  the  acceptors,  through  whose  fault  JJc^Me  ^filim 
the  liability  of  the  endorser  had  attached.      There  was  there-  ^    •cecptort, 

''  thronsh   wIiom 

fore  no  error  in  the  judgment,  which  would  authorize  the  plain-  &alt  hit  liabili- 
uSb  to  claim  a  restitution  of  the  amount  upon  the  principles  of  £d  attached, 
the  condidio  indebite.    The  only  inquiry  therefore  is,  whether 
the  subsequent  refunding  of  the  damages  to  Paul  by  the  Bank 

10  VOL.   XIZ. 
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KiSTBmir  Dn.  of  Mob3e  created  anj  legal  obligtiUoa  on  the  patt  of  Paul  to 
*  make  restitution  td  the  present  plaintifis. 

""""w  "  ^  '^'^^  *^*  °^  *^®  legislamre  of  Alabama  "  to  extend  the  time  of 
fauin  indebtedness  of  the  Bank  of  the  State  of  Alabama,  &c."  which 
appears  to  be  relied  on  by  the  plaintifli,  in  their  petition,  aatho- 
rizes  the  State  Bank  of  Alabama  and  its  branches,  and  even 
compels  them  to  refund  damages  on  protested  bills  of  exchange 
to  those  by  whom  they  had  been  paid.  So  far  as  it  relates  to 
the  State  Bank  and  its  branches,  such  restitution  or  remission 
as  the  case  might  be,  may  be  regarded  under  that  statute  as 
one  of  the  conditions  upon  which  the  suspension  of  specie  pay- 
ments was  tolerated  for  a  limited  period.  But  nothing  shows 
that  the  Bank  of  Mobile  was  under  any  such  legal  oUigation 
to  remit  or  restore  the  damages  on  protested  bills.  The  ninth 
section  of  that  act  relates  exclusively  to  the  State  Bank ;  (acts 
of  188T,  page  6.)  Whatever  may  have  induced  the  Bank  of 
Mobile  to  restore  the  amount  in  this  ease,  whether  it  was  the 
punctuality  of  the  endorser,  or  a  desire  to  be  as  liberal  as  the 
•v<L       .  •.      State  Bank,  or  that  it  became  ashamed  of  exaetingf  the  pound 

refundingbytheof  flesh  from  its  delinquent  debtors,  while  it  was  paying  its 

holders,  to    an  i  v    .       .it 

endorser,  dam-  own  engagements  only  m  n<dw  and  perhaps  lUusoty  promises 
tSrted^Ul  paid  ^^  V^Y*  ^^  constant  violation  of  its  charter,  there  is  no  evidence 

by  him.  confers  Jq  jjjg  record  to  show  that  any  favor  was  intended  te  be  con- 
no   right  on  the  ^ 

aeeepiorsto  re- fened  upon  tbe  present  plain tiflfs.'  So  far  as  it  appears,  we 
him,  although  must  regard  the  act  of  the  bank  as  one  of  pure  liberaKiy  out  of 
paldorrefanded  p^nonal  consideration  for  the  defendant,  and  oonferring  no 

«JI:";S<fi&  I«8«l  Ti»t»«  ^P'n  *•  pWntHTs  m  tbia  case. 

It  is  therefore  ordered  and  adjudf^ed  that  the  jfudgment  of 
tie  District  Csiurtt  be  revened,  and  oovs  is  for  the  defeadant 
with  tests  in  boih;  oonns* 
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Judgment  affirmed  with  the  niaximom  of  damages,  for  a  frivoloui  appeal.  <p«. 

This  is  an  action  against  the  maker  of  a  promissory  note,  du- 
ly protested,  and  to  which  no  defence  was  set  up.  Judgment 
by  default  was  made  final  against  the  defendant  and  he  ap- 
pealed. 

Bradford^  for  plaintifis,  ex  parte,  prayed  tiM  affirmsoo^  of 
iha  jadgment  with  ten  per  cent,  damages. 

SimoTiy  /.  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  drawer  of  a  promissory  note  of 
bandtduly  protested  for  non-payment.  The  defendant  was  regu-  , 
larly  cited,  but  did  not  appear,  and  a  judgment  by  default  hav- 
ing been  duly  entered  against  him,  the  same  was  made  final 
according  to  law,  from  which  judgment,  said  defendant  ap- 
pealed. 

No  defence  was  set  up  in  the  court  below  against  plaintifi^'s 
demand ;  no  motion  for  a  new  trial  was  made,  and  no  error 
having  been  assigned  as  apparent  on  the  firice  of  the  record, 
nothing  has  been  shown  in  this  court  in  support  of  the  appeal. 
The  plaintiffs  and  appellees  have  prayed  for  the  affirmance  of 
the  judgment  with  damages  as  for  a  frivolous  appeal,  and  we 
think  they  are  entitled  to  the  maonmum. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  City  Court  be  affirmed  with  costs  and  with  ten 
percent,  damages. 
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OAKXT. 


The  surety  vho  has  paid  defendant's  notes  in  the  hands  of  a  third  person, 
without  notice  of  the  defence  set  up,  will  recover  the  amount  he  has  paid, 
notwithstanding  the  eviction  and  loss  of  title  to  the  property  for  which  they 
were  given* 

This  is  an  action  against  the  defendant  as  maker  of  one,  and 
endorser  of  another  note,  given  as  part  of  the  price  of  land. 
The  plaintiff  became  bound  with  the  defendant ;  paid  and  took 
up  these  notes,  and  now  seeks  to  recover  the  amount  of  them, 
from  the  latter. 

The  defendant  pleaded  the  general  issue,  and  set  up  a  failure 
of  title,  and  danger  of  eviction  from  the  property  for  which  the 
notes  were  given,  d;c. 

There  was  judgment  against  him,  and  he  appealed. 

Wharton^  for  the  plaintiff. 

Oakey,  in  person,  &c. 

Morphy^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  the  amount  of  two  promissory 
notes,  one  drawn  to  his  order  by  defendant,  and  the  other  drawn 
by  G.  Green  to  the  order  of  defendant,  and  by  him  endorsed 
over  to  the  plaintiff.  The  defence  set  up  is,  that  the  notes  sued 
on  were  given  in  payment  of  a  tract  of  land  purchased  from 
Levi  Pierce  by  defendant  jointly  with  the  plaintiff,  Green  & 
Currell.  That  prior  to  the  institution  of  this  sui(,  an  aclion 
of  slander  of  title  had  been  brought  by  defendant  and  his  co- 
purchasers  against  John  McDonogh,  who  publicly  claimed  the 
land  as  his  own,  and  pretended  to  have  a  better  title  to  the 
same  than  the  defendant  and  his  co-owners ;  and  moreover* 
that  J.  McDonogh  is  in  possession  of  the  property  they  sold  to 
them.  Even  admitting  that  this  defence  could  have  availed 
the  defendant,  in  a  suit  brought  against  him  by  his  vendor,  it 
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cannot  be  set  up  against  the  plaintiflT,  who  as  surety  has  paid  EAvrxBir   Ditb 
the  debt  in  the  hands  of  third  persons,  without  notice  of  the  "*     -1-. 

pretended  danger  of  eviction  and  want  of  possession;   and 
against  whom  the  defendant  could  not  have  opposed  these  mat* 
ters,  to  withhold  or  suspend  payment. 
The  judgment  of  the  Parish  Court  is  therefore  affirmed  with 


ROIiIiANiyS  HEIRS  r«.  McCARTY.  • 


BOU.AW'K 

HBIKt 

Vt. 

X'CABTT. 


APPBAL  FBOX  THB  COUBT  OF  TUX  FIBST  JUDICIAL  DIITBICT. 

eoiiTt  will  not  presume,  that  parties  make  use  of  words  in  their  contracts 
to  which  no  meaning  is  attached  by  them.  Some  effect  is  to  be  given  to 
cTCTj  word  if  possible ;  and  bat  rarelj  will  the  court  reject  words  or 
phrases  in  a  contract  as  surplusage. 

Where  the  act  of  sale  of  a  lot  conveys  the  object  without  any  exception  or 
reservation,  together  with  "  the  privileges,  rights  and  pretensions  which 
belong  to  it ;  and  if  the  extent  be  greater  th<in  is  mentioned,  it  shall  be  for 
the  advaatage  of  tike  purchaser,"  every  tiling,  and  all  accretions,  present 
and  future,  pass  thereby. 

The  plaintiffs  allege,  their  ancestor  J.  B.  Holland  was  the 
owner,  at  his  death  in  1814,  of  a  large  square  of  ground  front- 
ing on  Tchoapitoulas  street,  and  extending  from  the  opposite 
side  to  the  water's  edge  of  the  river  Mississippi,  in  NewOrleans. 
That  at  the  prohate  sale  of  his  succession  in  1817,  the  defend- 
ant beeame  the  purchaser  of  a  part  of  this  square,  which  their 
ancestor  had  purchased  from  Marie  Josephine  Deslondest  wife 
of  Bertrand  Gravier,  in  1788;  having  GO  feet  front  on  Tchou- 
pitoulas  Btreet,  by  the  depth  of  1(>0;  hounde.d  on  one  tfide  by 


*  JmcB  MoBPinr  did  not  sit  in  Ihis  ease,  having  been  of  eoansel  for 
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Ei«nmv  Dit.  M.  Joutdan,  and   on  the  other  by  Saturniae  Bruneaa*   and 
JuiK,  mt.     ^]^.^|^  ^^  g^l^  ^-^1^  g,^^  j-^j^3  ^^^  bounds.    That  the  de^ 

fendant  has  taken  possession  of  80  feet  front  on  the  opposite 
side  of  the  street,  and  of  his  original  quantity,  and  extending 
back  to  New  Levee  street,  which  is  opened  on  the  bsttuie, 
formed  since  the  iBrst  sale  to  their  ancestor  in  1788.  The  plain- 
tiffs claim  all  the  batture,  that  has  formed  since  said  sale  as  ac- 
cruing to  them ;  the  defendant  having  only  purchased  a  certain 
quantity  fronting  on  Tchoupitoulas  street,  which  was  at  that 
time  the  front  street  on  the  levee  and  river-  They  pray  judg- 
ment for  the  said  lot,  having  80  feet  front  on  Tchoupitoulas 
street,  French  measure,  and  running  back  between  parallel 
lines  to  New  Levee  street. 

The  defendant  pleaded  the  general  issue ;  set  up  title  to  the 
property  claimed,  as  derived  from  the  sale  from  plaintiffs'  an* 
cestor  to  him,  and  confirmed  by  a  transaction  or  compromise 
made,  with  B.  Gravier's  heirs,  E.  Livingston,  and  the  corpora* 
tion,  in  1820.     He  further  pleads  prescription,  dbc. 

The  case  has  turned  principally  on  the  construction  of  the 
contracts  of  sale  or  transfers  of  the  property  in  dispute  to,  and 
from  the  ancestor  of  the  plaintiffs,  which  are  fully  recited  and 
stated  in  the  opinion  of  this  court. 

There  was  judgment  in  favor  of  the  defendant,  and  the 
plaintiffs  appealed. 


Preston,  for  the  plaintiffs  and  appellants. 
MostlitMi  for  defendant  and  appellee. 
BuUardf  J.  delivered  the  opinion  of  the  court. 

The  heirs  of  J.  B.  Rolland  aUege  in  their  petition,  that  their 
ancestor,  in  September,  1788^  purehased  from  the  wife  of  Ber- 
trand  Gravier,  a  lot  having  ninety  feet  fVont  on  the  levee  of  tke 
river,* by  one  hundred  and  sixty  feet  depth,  bounded  at  that 
time  on  one  side  by  lands  of  the  vendor,  and  on  the  other  l^y 
land  of  Raphael  Ramos,  and  situated  without  the  incorporated 
limits  of  the  city  of  New  Orleans.     That  said  lot  belonged  to 
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a  raral  estate,  the  sale  of  which  coo'veTed  to  the  ptirchaaer  the  EA#nmir  Qis. 
right  of  alluvion  ;  there  being  no  reservation  in  the  act  of  sale.  ' 

They  further  allege,  that  in  point  of  fact  the  land  aold  to  their     ^^'^^'^ 
ancestor  greatly  increased  by  alluvion  after  the  sale,  and  in      ,^Y^. 
1817  bad  extended  so  far  in  front,  that  the  part  outside  of  the 
road  and  levee  was  not  only   susceptible  of   ownership  and 
alienation,  separate  from  the  original  tract,  but  was  far  more 
valuable  than  said  tract,   and  not  an   accessory  to  the  land 
originally  purchased  ;  but  on  the  contrary  as  separate  property 
and  could  not  be  alienated  without  the  express  intention  and 
coDseDt  of  the  owners.    The  petitioners  proceed  to  allege,  that ' 
the  land  thus  purchased,  descended  to  them  on  the  death  of 
their  ancestor?,  as  well  as  the  alluvion  in  front  of  said  lot,  then 
forming  a  part  of  the  batture  of  the  faubourg  St.  Mary ;  and 
that  in  pursuance  of  certain  proceedings  in  the  Court  of  Pro* 
bates  of  the  Parish  and  City  of  New  Orleans,  they  sold  on  the 
17lh  November,  1817,  by  act  before  Michel  de  Armas,  to  Louis 
B.  McCarty,  a  part  of  the  land  purchased  by  their  ancestors 
having  sixty  feet  front  on  Tchoupitoulas  street,  by  one  hundred 
and  sixty  feet  in  depth,  which  they  allege  to  have  sold  as  a  city  ^ 
lot,  with  fixed  limits  and  boundaries,  but  that  they  by  no  means 
soM  or  intended  to  sell  any  part  of  their  property  outside  of 
the  levee.     They  allege,  that  they  are  the  proprietors  of  a  lot 
of  sixty  feet  front  on  Tchoupitoulas*  street,  and'  extending  in 
depth  between  parallel  lines  to  the  Mississippi,  and  that  L.  B» 
MeCarty  has  taken  possession  of  thirty   feet  front,  French' 
measure,  of  said  land,  and  claims  the  same  as  owner,  and  re- 
fuses to  deliver  the  same  to  the  petitioners.     They  pray  judg* 
meat  for  the  lot  thus  described. 

The  defendant  first  answers  by  a  general  denial.  He  further 
anjs,  Ihat  ike  aneestor  of  the  plaintiffs  never  had  any  title  to 
the  tot  in  queation  and  never  pretended  to  have,  and  that  all  the 
plaintifis'  pvetensions  or  supposed  rights  to  the  batture  in  1817, 
•ad  alt  righto  whatever  belonging  to  them  were  intended  to  be 
mnflferred,  and  are  in  reality  transferred  to  the  defendant 
w4ikont  any  reservation  whatever.    The  defendant    further  , 
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Eabtebit  D18.  answers,  that  he  owns  only  that  portion  between  Commerce 
une,  lUi.  ^^j  Levee  streets,  and  that  his  title  is  derived. from  the  heirs  of 
B.  Gravier,  by  virtue  of  a  compromise  entered  into  between 
the  defendant  and  the  said  heirs.  The  defendant  further  pleads 
prescription  and  claims  the  value  of  bis  improvements  which 
he  avers  amount  to  twenty  thousand  dollars. 

The  description  of  the  lot  sold  by  Gravier  and  his  wife  to 
RoUand,is  as  follows:  ''Un  terreno  proprio  it  mi  &c.  compuesto 
de  noventa  pies  de  frente  y  ciento  y  sesenta  de  fondo  estando 
fuera  de  esta  ciudad  y  haciendo  frente  k  la  levee  de  este  Rio* 
Itti  dando  por  un  lado  con  tierras  de  Rafael  Ramos  y  por  el  otro 
con  tierras  de  nos  los  vendedores,  cuyo  terreno  hemos  hecho' 
medir  por  Don  Carlos  Laveau  Trudeau,  agr^mensor  publico, 
quien  puso  los  majores  en  sus  respectivos  lugares." 

It  appears,  that  sixty  feet  out  of  ninety  of  this  lot  was  sold 
in  1817  by  the  heirs  of  Rolland  to  the  present  defendant.  In 
the  &ct  of  sale  they  described  it  **  as  a  lot  of  sixty  feet  front  k 
la  lev^e,  between  Poydras  and  Girod  streets,  faubourg  St." 
Mary,  by  one  hundred  and  sixty  feet  depth,  bounded  on  one 
side  by  Jourdan,  and  on  the  other  by  Saturnine  Brun€au,&c.y'* 
and  another  lot  of  thirty  feet  on  Magazine  street,  by  a  depth 
of  one  hundred  and  sixty,  which  two  lots,  they  go  on  to  say^ 
**  vendus  tels  qu'ils  se  poursuivent  et  comportent  sans  en  riea 
ezcepter  ni  r^server,  ensemble  les  privileges,  droits  et  pr^ten^ 
tions,  qui  peuvent  leur  correspondre  et  raeme  si  leur  conte* 
nance  est  plus  grande  que  celle  ci-dessus  mention^e,  ce  seva  it 
I'avantage  du  sieur  acqu^reur." 

These  terms  of  conveyance  are  very  broad  and  comprehen- 
sive, and  if  the  plaintiffs  claim  the  batture  lot  in  dispute,  aa 
forming  an  accessary  to,  or,  more  properly,  a  part  of  the 
original  lot,  and  formed  subsequently  to  1788  by  alluvion,  it  i» 
worthy  of  serious  consideration,  whether  it  did  not  pass  to  the 
present  defendant  by  the  sale  of  1817  above  recited. 

The  title  set  up  by  the  defendant  as  derived  from  the  heirs 
of  Gravier,  results  from  a  compromise  or  transaction  between 
the  parties.     Heirs  of  Gravier  having  come  to  a  partition  with 
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Edward  Livincrston  of  the  batture  in  front  of  the'faubourfi:  St.  BAsrimir    Dn. 

*  June    184! 

Mary,  and  the  lot  ia  qaestion  falling  within  the  part  assigned  * 

to  the  former,  and  the  present  defendant  haying  brought  suit 
for  the  same  as  his  property,  the  parties  entered  into  the  trans* 
action  in  question,  which  recites,  that  there  exists  in  front  of 
the  lot   (devant  Templacement)  situated  in  the  faubourg  St. 
Mary  between  Poydras  and  Girod  streets,  and  measuring  sixty 
feet  front  on  Tchoupitoulas  street,  hounded  on  one  side  by  Jor- 
dan and  on  the  other  by  Bruneau,  and  of  which  the  said  Louis 
Bartholemey  McCarty  is  the  owner  by  virtue  of  the  acquisition 
made  of  the  heirs  of  the  late  J.  B.  Holland,  a  batture  between  the 
Tchoupitoulas  street  and  the  margin  of  the  waters  of  the  river, 
and  following  as  far  as  the  river  the  lateral  lines  of  said  lot ;  to 
which  batture  the  said  parlies  pretend  respectively  to  have  rights, 
to  wit :  the  heirs  of  Gravier,  as  well  in  that  quality  as  in  virtue  of 
the  partition  entered  into  between  them  and  Livingston,  and 
the  said  McCarty  as  front  proprietor  as  above  set  forth ;  and 
that  in  consequence  of  these  pretensions  the  said  McCarty  had 
instituted  a  suit  praying  to  be  declared  and  decreed  proprietor 
of  said  batture  lot.     Now  the  parties,  in  this  situation  of  things, 
desiroas  of  terminating  amicably  this  contestation  enter  into  a 
transaction  or  compromise   in  the  following  manner.     They 
divide  the  lot  into  two  equal  halves  of  thirty  feet  front  each, 
the  dividing  line  running  down  to  the  water's  edge.     The  heirs 
of  Gravier  cede,  transfer  and  abandon  to  McCarty  all  their 
rights  of  property  to  one-half  of  said  batture,  to  be  taken  on 
the  side  of  Poydras  street ;  that  is  to  say  below,  and  as  far  as 
the  marginal  line  of  the  waters,  and  the  said  McCarty  cedes 
and  abandons  all  his  rights  and  pretensions  to  the  other  half. 

The  plaintiffs  argue  that  in  1788,  previously  to  ''the  sale 
by  Madame  Gravier  to  their  ancestor,  no  batture  existed  in 
front  of  the  lot  which  formed  the  object  of  that  sale  susceptible 
of  private  ownership,  but  that  he  became  a  front  proprietor, 
the  lot  being  bounded  in  effect  by  the  river,  and  that  he  and 
his  heirs  became  consequently  owners  of  the  batture  lot  which 
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tkvnfiv  Di8.  subsequently  was  formed  in  front  of  it  and  was  incorporated 
June,  ^^^'  ^itij  and  became  a  pajt  of  it.  That  their  sale  of  the  front  lot 
in  1817  to  the  present  defendant  did  not  embrace  the  batture 
lot  which  bad  already  been  formed  and  had  become  susceptible 
of  individual  appropriation,  use  and  ownership.  They  there- 
fore, as  they  contend,  remained  owners  of  the  lot  in  dispute,  as 
an  accession  to  the  one  originally  purchased  of  their  ancestors, 
and  the  present  defendant  in  the  transaction  with  the  heirs  of 
Grarier  falsely  assumed  to  be  the  owner  under  his  purchase 
from  the  plaintiffs,  and  having  obtained  a  title  from  the  heirs  of 
Gravier,  which  was  merely  recognitire  of  their  title,  the  same 
ought  to  accrue  to  their  benefit  and  vest  in  them. 

It  is  true  that  the  defendant,  both  in  his  action  against  Liv-* 
ingston  et  al.  and  in  the  subsequent  act  of  compromise  or  trans- 
action with  the  heirs  of  Gravier,  assumed  the  quality  of 
assignee  or  ay  ant  cause  of  the  heirs  of  Rolland.  It  was  as 
owner  of  the  front  lot  under  his  purchase  from  these  heirs 
that  he  claimed  the  batture,  at  that  time  it  would  appear,  inde- 
finite in  extent  and  not  yet  appropiated  to  individual  use,  but 
forming  a  part  of  the  unreclaimed  alluvial  formation  in  front  of 
that  part  of  the  faubourg  St.  Mary. 

There  are  cases,  undoubtedly,  in  which  persons  obtaining  a 
title  to  lands  under  the  false  pretext  of  standing  in  the  right  of 
another,  having  an  inchoate  right,  as  in  cases  of  pre-emption 
for  example,  might  be  compelled  to  convey,  or  their  title  thus 
fraudulently  obtained  be  declared  to  enure  to  the  benefit  of  the 
equitable  owner.  But  how  do  the  parties  stand  in  relation  to 
each  other  ih  the  present  case  ?  This  leads  us  to  enquire  into 
the  construction  of  the  contract  between  the  heirs  of  Rolland 
and  the  present  defendant,  and  whether  in  fact  the  heirs  after 
that  sale  retained  any  title  to  the  premises  in  dispute. 

If  the  plaintiffs  have  any  title  whatever  to  the  lot  in  contro- 
versy it  must  be  in  consequence  of  the  purchase  of  their  an- 
cestor, and  because  the  same  did  not  exist  at  that  period  but 
had  insensibly  grown  and  attached  itself  to  the  lot  originally 
purchased,  previously  to  their  sale  to  the  defendant.     It  must, 
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therefore,  in  1817  ha^e  formed  «  part  of  the  original   bt,  an  Ennav    Dia. 

enlargement    f  it  by  accretion.     Now  we  are  not  to  presume  '      _ L 

that  parties  make  use  of  words  in  their  contracts  to  which  they      **!!"\^'* 
attach  no  sort  of  meaning.     Some  effect  is  to  be  given  to  every  '^f' 

word,  if  possible,  or  rather  we  are  rarely  authorized  to  reject  The  court  win 
words  or  phrases  as  surplusage.  Now  the  plaintiffs  in  their  J^  pretume 
act  of  sale  to  the  defendant  sell   the  lots,  such  as  they  are,  »ake    use    of 

.  ,  t  .  t     I  .    .    ^ordt  ia   their 

wiUiout  any  exception  or  reservation,  together  with  the  privi-  eontracta  to 
leges,  rights  sni  pretensions  which  belong  to  them;  and  even  ing^s'^atteched 
i/iKeir  extent  should  be  greater  than  that  above  mentioned,  SeeuTtoheS! 
it  shall  be  for  the  advantage  of  the  purchaser.    These  ex- ^«»    to    everpr 

I'ti-it       word  if    poMi- 

pressions  appear  to  us  wholly  irreconcileable  with  the  idea  that  bie;  and  but 
any  part  of  the  property  originally  acquired  by  their  ancestor  court  reject 
was  retained  or  reserved  by  the  heirs,  if  in  the  meantime  the  JlJIl'^JIfa'^^ct 
lot  had  increased  by  alluvion.     It  is  difficult  to   imagine  to  *"  *!fP'*^*f S«* 

^  ^^   ^  Where  the  act 

what  else  the  parties  alluded,  unless  it  was  to  the  possibility,  9f  nie  of  a  lot 

eonTejs  the  ob- 

that  the  owner  of  the  lot  on  Tchoupitoulas  street  might  be  en«ject  without  aoy 
titled  to  the  increase,  which  was  then  growing  on  the  outside  of  ^^][J^*ob^^^^^ 
the  IcFee  as  an  appurtenance  to  the  original  lot,  or  rather  as  ^*^  V^  "J^® 
an  integral  part  of  it.  If  so,  it  certainly  passed  by  that  con-  «^g*>ta  aod  pre- 
veyance  to  the  defendant.  This  view  of  the  case  is  strength-  belong  to  it  (and 
ened  by  the  fact  that  the  lot  now  in  controversy  is  not  shown  to  greater  thau  it 
have  been  separately  inventoried  as  a  part  of  the  estate  of  Rol-  3J^yfbe*for  the 
land,  nor  offered  for  sale  as  such.     Under  this  view  of  the»<*^*"^S«o^***J; 

puronase  r, 

case  it  becomes  useless  to  enquire  whether  the  batture  existed  everything,  and 

1    .  ^r^  /•  ,       t     '^^     accretions, 

at  the  time  of  the  sale  to  RoUand  in  1788  or  was  formed  sub-  present  and  fu- 
seqnently.     If  it  existed  previously  and  had  become  suscep-  by7'  ^^   ***" 
tible  of  private  ownership,  then,  it  never  belonged  to  RoUand 
or  his  heirs.    If  it  was  formed  afterwards,  the  latter  could  clabn 
it  only  as  a  part  of  the  original  lot,  and  in  that  case  it  passed, 
in  our  opinion,  by  their  conveyance  to  the  defendants 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  costs. 
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Eastertt    Dm.  MOROAN  DORSEY  &  CO.  r«.  THEIR  CREDITORS. 

June^  1841. 

—  — ■  APPEAL  mOX  THE  COUIIT  OF  THE  FIRST  JUDICIAL  DISTRICT. 

MOROAN 

DOBBET  &  CO.   A  judgment  which  has  bcoome  definitive,  cannot  be  set  arfde  by  conterU  of 

THEIR  parties,  especially  when  all  the  parties  interested  are  not  present  j  nor  can 

cnsDiTORS,         an  attorney  deprive  his  client  of  the  benelit  of  his  judgment  vrithout  a  spe- 

cial  power  to  do  so. 

A  judgment  homologating  a  tableau  of  distribution,  is  a  judgment  in  favor  of 

each  creditor  to  whom  a  dividend  is  assigned;  and  has  the  effect  of  rer  Ju^ 

dicata  in  relation  to  the  proceeds  or  money  in  the  hands  of  the  syndic. 

This  case  comes  up  on  a  rule  taken  by  Wm.  M.  Duncan 
&  Sons,  who  claim  to  be  creditors  of  the  insolvents,  on  the 
syndic  requiring  him  to  pay  them  their  equal  share  of  the 
funds,  pro-rata  with  the  other  ordinary  creditors  who  have 
been  paid.  The  rule  is  predicated  on  a  judgment,  entered  up 
by  consent  of  counsel^  setting  aside  another  definitive  judg- 
ment, and  recognizing  them  as  creditors  for  the  amount  of 
their  claim.     The  rule  was  discharged,  and  they  appealed. 

Hennen^  for  the  appellants. 

EustiBy  for  the  syndic. 

SimoHy  J»  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  discharging  a  rule  taken 
by  W.  M.  Duncan  &  Sons,  on  the  syndics  of  the  creditors  of 
the  insolvents  to  show  cause  why  they  should  not  be  paid  the 
amount  of  the  dividend  coming  to  them,  in  the  same  propor- 
tion as  the  other  chirographary  creditors  have  been  paid,  on 
the  sum  of  $25,238  59,  for  which  they  had  been  placed  on  the 
tableau  of  distribution,  and  for  which  they  obtained  a  judg- 
ment in  this  case  on  the  26ih  of  April,  1892. 

The  record  shows* that  on  the  seventh  of  June,  1827,  a  ta- 
bleau of  distribution  was  filed  by  the  syndics  of  the  insolvents, 
and  that  W.  M.  Duncan  &,  Sons  were  placed  thereon  as 
ordinary  creditors  for  the  above  mentioned  sum ;  that  said  ta- 
bleau was  opposed  by  several  creditors,  namely,  by  F.  Depau 
and  Samuel  Hicks ;  that  by  a  jtidgment  rendered  on  the  first 
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of  May,  1830,  the  oppositions  of  Depau  and  Hicks  were  sus- Ea^itsrit    Dis. 
uined  and  that  Duncan  &  Sons  were  stricken  off  said  tableau    .  "    * 
of  distribution  as  creditors.     This  judefment  does  not  appear       moroait 

JO  1  r  DOE8BT    k   CO. 

to  hare  ever  been  appealed  from.  w. 

THBIR 

On  the  26th  of  April,  1832,  on  motion  of* the  assignees  of  grsuitors. 
W.  M.  Duncan  &  Sons,  and  on  the  written  consent  of  Samuel 
Livermore,  for  P,  Depau,  the  judgment  rendered  on  the  op- 
positions of  Depau  and  Hicks  was  set  aside  and  annulled ;  it 
was  ordered  that  the  assignees  of  Duncan  &  Sons  be  placed  on 
the  tableau  of  distribution  for  the  aforesaid  amount,  and  no- 
thing was  done  on  this  order  until  the  rule  in  question  was 
taken.  This  last  rule  is  now  opposed  by  the  syndic  for  the 
mass  of  creditors  interested  in  the  tableau. 

We  think  the  judge  a  quo  did  not  err:  It  is  perfectly  clear 
that  the  judgment  obtained  on  the  first  of  May,  1830,  though 
Tendered  on  the  oppositions  of  only  two  of  the  insolvents* 
creditors,  settled  the  rights  of  all  the  persons  concerned  in  the 
ableau  of  distribution,  that  it  enured  to  the  benefit  of  all  the 
creditors  and  became  the  property  of  the  mass,  unless  regu- 
larly annulled,  rescinded  or  corrected  within  the  time  and  in  which "^haa^be- 
one  of  the  modes  prescribed  by  law;  C.  of  Pr.  arts.  548,  656,  come  definitive, 

^  J  »  -/  »  »  eanuot  be  set  a- 

564  if  610.  No  appeal  was  ever  taken  from  said  judgment,  w«lc  by  amtent 
no  action  of  nullity  was  ever  brought  agamst  it,  and  one  year  itecmiiy  when 
after  its  rendition,  it  had  acquired  the  force  of  res  judicata,  fntererteJare 
If  so,  how  could  the  effect  of  such  a  judgment  be  destroyed  "<>*  pre'pjt;  nor 

'  J      o  ^        ean  an  attorney 

bv  the  mere  consent  of  the  attorney  of  one  of  the  creditors  ?  deprirc  hit  cli- 

ent  of  the  bene- 

Samuel  Livermore,  as  attorney  at  law  of  F.  Depau,  had  even  fit  of  hit  judg- 

1  'ii  »i_'JaJ  xJ'1-»    rocnt      without 

DO  power,  unless  specially  authorized  to  do  so,  to  deprive  his  « stiecial  power 
client  of  the  benefit  of  his  judgment;  he  had  no  right  to  dis-  *® ^**  "**• 
pose  of  his  client's  property,  the  judgment  formed  res  judicata 
in  his  favor  as  to  the  claim  in  question  ;  no  one  but  himself 
could  validly  renounce  to  it ;  and  surely,  it  cannot  be  pretended 
that  the  other  creditors  of  the  insolvents,  the  extent  of  whose 
rights  had  also  been  liquidated  and  determined  by  the  same 
judgment,  can  in  any  manner  be  bpund  or  prejudiced  by  the 
subsequent  proceedings  had  with  the  consent  of  an  attorney 
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£A8TER2r   Dts.  who  had  no  power  to  bind  his  client.    In  the  case  of  Morgan 

June,  1841.    ^  ^^  ^^  ^j^^^  creditors,  4  La.  Rep.  ITS,  this  court  held  that 

BEACH  &  CO.    (»the  judgment  of  homologation  on  the  tableau  of  distribution 

wAeiiB&iT  XL.  filed  by  the  syndics,  is,  in  law,  a  judgment  in  favor  of  each 

.  .  .         creditor  to  whom  a  dividend  is  assigned;  and  has,  in  relation 

homoiogaune  a  to  the  proceeds  in  the  hands  of  the  syndics,  the  authority  of 

tribation,  is  a  the  thing  judged."     Under  this  principle  of  law,  which,  in  our 

ioMDf^chore-  opinion,  cannot  be  controverted,  it  is  clear  that  the  judgment 

f  ^divWerd  °ii  Jf«»<J«r«d  on  the  26th  of  April,  1832,  and  which  is  now  the 

assigned;    and  basis  of  the  rule  under  consideration,  was  a  direct  violation  of 

has  the  effect  of 

re9  Judicata  the  rights  acquired  by  the  creditors  under  the  judgment  con- 
the  proceeds  or  cerning  the  mass,  that  the  tableau  of  distribution  had  become 
»  Jr"  S:  definitive,  and  could  not  be  altered  or  amended;  and  we  must 
ajmdic  therefore  consider  the  order  annulling  the  previous  judgment 

on  the  oppositions,  as  being  in  itself  a  mere  nullity. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg^ 

ment  of  the  district  court,  be  affirmed  with  costs* 


BEACH  A  CO.  V8.  WAGNER  ET  AJL. 

▲FPKAl^  PEOX  THS  COXXXBCIAIi  COUKT  OV  ITIW  OKLEAHS. 

Judgment  affirmed ;  the  record  being  imperfect,  so  as  to  preclude  an  ezamina-' 
tion  of  the  case  on  the  merits. 

Signatures  to  the  notes  and  cheeks  sued  on,  are  admitted  by  the  plea  of  the  ge- 
neral issue. 

This  is  an  action  on  three  checks  and  a  promissory  note. 
The  defendants  pleaded  the  general  issue ;  denied  specially 
any  liability  and  set  up  a  special  defence.  There  was  judg*- 
ment  for  the  amount  claimed  and  the  defendants  appealed. 
The  clerk's  certificate,  states  the  record  contains  *'  a  transcript 


OP  THE  STATE  OP  LOUISIANA.  87 

of  all  the  proceedings,  as  well  as  of  all  the  documents  filed  in  Easterit  Dis 
tke  cause,  &c."  It  does  not  certify  that  the  record  contains  all  ^^^*  ^^*^'_ 
the  evidence  adduced,  &c.  bsach  k  co. 

Benjamin^  for  plaintiffs,  prayed  the  affirmance  of  the  judg- 
ment ;  and  urged  that  the  appeal  was  frivolous  and  vexatious 
and  should  be  punished  with  ten  per  cent,  damages. 

M'Hmry^  contra. 

SimoHf  J.  delivered  the  opinion  of  the  court. 

Two  of  the  defendants  are  appellants  from  a  judgment  ren- 
dered against  them  for  the  amount  of  three  checks  and  a  pro- 
missory note  on  which  they  were  sued. 

They  have  brought  up  a  record  in  which  there  is  neither  bill 
of  exceptions  nor  statement  of  facts,  and  the  certificates  of  the 
judge  and  clerk  show  that  none  but  the  documentary  evidence 
b  therein  contained. 

The  defence  set  up  consists  in  the  general  issue  and  a  special 
denial  of  the  defendants'  liability  to  pay  the  amount  sued  for, 
and  this  must  be  considered  as  an  admission  of  their  signatures 
as  drawers  of  the  checks  and  note,  which  were  all  duly  pro- 
tested for  non-payment. 

We  think  tliis  appeal  is  clearly  frivolous,  and  the  defendants 
should  have  been  mulcted  in  the  maximum  of  the  damages  al- 
loved  by  law,  if  it  had  been  prayed  for  by  the  plaintifis. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Commercial  Court  be  affirmed  with  costs. 
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E»»T..x    D.».  AUSTIN  ET  At-  v.  I.ATHAM. 

June,   1841. 

z ^=  -       ~  '  APPBAL   FBOM  THE    COMMBItCIAL    COrRT  OF  VEW  ORLXAXS. 

AUSTIirSTAL. 

'^''  Where  the  attorncr  at  law  makes  the  aflidaTit  for  an  attachment,  he  need  not 

LATHAM.  ,        ,       .  .      ^ 

State  that  lie  is  attorucy  id  fact 
If  the  pleadings  state  the  non-residence  of  tlie  plaintifTs,  their  absence,  and 

right  of  their  attorney  to  make  afB davit  for  them,  irill  be  presumed,  when 

the  contrary  is  not  alleged  or  shown. 
The  surety  in  an  attachment  bond  need  not  be  owner  of  real  estate  or  a  free- 
holder, so  that  he  is  solvent  and  resides  vithin  the  jurisdiction  of  the  court. 
Pi*c8entation  and  demand  of  "the  book-keeper,"  of  the  makers  of  the  note  at 

their  counting  room,  is  a  suflicient  demand,  without  giving  the  liame  of  the 

clerk  or  book-keeper. 
So  notice  of  protest  lefl  ''on  board  the  Brig  A,  with  the  nuUe,  which  vessel  he 

commands,**  is  sufRcient  to  bind  the  endorser,  witliout  naming  the  mate. 
The  endorser  cannot  complain  that  he  received  earlier  notice  by  sending  it  on 

board  his  sliip,  than  if  sent  by  mail  as  required  by  law. 
The  endorsement  of  defendant  need  not  be  proved  when  he  docs  not  specially 

deny  it 
An  affidavit  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  is 

insufficient,  if  it  does  not  state  Uie  evidence  was  discovered  tmctf  the  trial. 

This  is  an  action  against  the  endorser  of  a  promissory  note, 
grounded  on  an  attachment.  The  defendant  set  up  several 
matters  in  defence.  There  was  judgment  against  him  and  he 
appealed. 

Emmtraoriy  for  the  plaintiffs. 

Crawford^  for  the  appellant. 

Garland^  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  holders  of  a  promissory  note 
against  the  payee  as  endorser,  commenced  by  attachment, 
which  was  levied  on  the  defendants's  interest  in  the  Brig* 
Cuba.  A  few  days  after  filing  the  petition,  the  defendant  took 
a  rule  on  the  plaintiffs  to  show  cause  why  the  attachment 
should  not  be  set  aside  : 

1st.  Because  the  affidavit  made  by  the  plaintiffs*  attorney 
did  not  state  whether  it  was  taken  as  agent  or  attorney  in  fact 
of  said  plaintiffs. « 
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!i^.  It  does  not  appear  by  the  reeord  that  the  plaintijfl^  were  ^Awnnv  0». 
nbsent  at  the  iaception  of  the  suit,  so  as  to  aathorize  the  inter*  '       L, 

▼ention  of  an  agent  or  attorney.  AWirni  w  a&> 

3d.  Because  the  sttrety  in  the  sKtaehinent  is  insuflicient ;  not       latbav. 
being  a  free-holder. 

The  Jadge  of  the  Commercial  Court  overraled  these  objec* 
tions.  The  defendant  then  answered,  denying  generally  all 
the  allegations  in  the  petition;  there  was  jadgment  against 

, .  ,  ,  ,    ,  where  die 

Jiim,  and  he  appealed.  attorney  a  law 

la  tkis  court  the  counsel  for  defendant,  relies  upon  his  ob*  daTic  for  an  atl 
jeclions  to  the  attachment,  which  we  will  dispose  of  before  J*^^^*  gtate 
proceeding  to  the  merits.  that  be  it  auor- 

ner  ia  Aiet. 

L  The  affidavit  is  made  by  the  attorney  at  law  of  the  plains     if  the  plead- 
ti&,  and  it  was  therefore  not  necessary  to  state  he  was  the  D^retideaee 
«ton.ey  in  fact.  SLt^'ltS 

II.  The  petition  staftes  the  plaintiUs  are  residents  of  another  f"4    ^^^^    ^ 

^  ^  their     attorney 

State,  and  if  the  defendant  wished  to  avail  himself  of  any  in»  to  make  alBda- 
sofficiency  in  the  affidavit,  he  ought  to  have  directly  denied  will  be  preaam^ 
their  absence  or  alleged  their  presence,  so  as  to  enable  them  eontraiT^t  mc 
to  have  met  him  by  evidence ;  bat  he  has  chosen  to  appeal  to  ^^^  ^ 
the  record  and  must  be  bound  by  its  contents.     It  states  their     '^^  surety  in 

. ,  1.1.  .         «    1  *"     attachment 

Bon^residence,  which  raises  a  presumption  of  absence.  bond  need  not 

III.  The  law  does  not  require  that  the  surety  on  an  attach-  estate  or  a  Tree- 
ment  bond  shall  be  the  owner  of  real  estate  of  a  free-holder.  ^^^Xz  wWent 
The  article  245  of  the  Code  of  Practice  says  he  shall  be  a»nd        residea 

•^  within   the  ju- 

good  and  solvent  person  residing  within  the  jurisdiction  of  the  risdiotion  of  the 
court,  and  the  solvency  of  the  surety  is  not  denied. 

On  the  trial  of  the  case,  the  defendant  objected  that  the  pro- 
test and  notice  were  not  sufficient  to  charge  him ;  because  the      Preaenution 
name  of  the  clerk  of  the  drawers  to  whom  the  note  was  pre-  «the        book- 
sented  for  payment  is  not  given.     The  notary  says  he  "pre-  toYffrs'of^  £e 
sented  said  note  to  the  book-keeper  of  Renshaw  &,  Roirers  at  ^^^  .  »*    ***«*' 

'^  ^  eounting  room, 

their  counting  room  in  this  city,  and  demanded  payment,  &c."  is  a   suffioient 
This  is  in  our  opinion  a  sufficient  demand.  The  person  to  whom  out  giying  the 
the  note  was  presented  was  designated  by  his  occupation  and  °*^^  J^  y^^-. 
the  position  he  occupied  in  the  house  of  the  drawer  as  dis-  keeper. 
12        vol..  XIX. 
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BAsTzmr    Dis.  tinctly  as  if  his  name  had  been  given,  and  it  would  not  hate 
June^  1841.     "been  difficult  to  have  found  him,  if  the  defendant  supposed  his 
▲viTiH  »T  AL.  testimony  would  have  been  of  any  service  to  him. 

LATHAM.  It  is  further  objected  the  notice  of  non-payment  was  insuffi- 

So  notice  of  cient.     The  Notary  says,  ''notice  to  B.  R.  Lathcun,  left  on 

board  the  brig  board  of  Brig  Apalachicola  with  the  mate,  which  vessel  he 

mate  ^    which  commands."     We  have  no  doubt  this  is  sufficient,  although 

vessel  he  com- 1^^  name  of  the  Mate  is  not  cfiven.     It  has  been  held  in  va- 

numds,"  is  suf-  ^ 

fioient  to  bind  rious  cases,  that  leaving  a  notice  at  the  store  of  an  endorser 
without  naming  with  his  clerk  without  naming  him  is  sufficient;  14  Za.  JBep. 

themate.  ^g^.   15/^^,^51     113,    115^ 

The  endorser 

cannot  complain  It  is  contended  that  as  the  defendant  was  a  non-resident 
earlier  notice  notice  ought  to  have  been  sent  him  by  mail.  It  would  perhaps 
boa^*  hTs^  ship^  ^^^®  been  sufficient  if  the  Notary  had  done  so,  but  as  be  wafi 
thMi  if  sent  by  ^^  \\^q  ^{^^  in  ^^e  ^ity,  he  complains  with  verv  little  irrace  of  a 

mail  as  requir-  ^  ^  -  o 

ed  by  law.         more  prompt  notice,  whereby  an  earlier  opportunity  was  given 

The  endorse- 1.         /.  j.  •^at.j  r-j 

ment  of  defen-  hiui  of  proceeding  against  the  drawers  for  indemnity. 
5!S%^^when     There  was  no  necessity  of  proving  the  endorsement  of  the 
he  does  not  spe-  defendant,  as  he  had  not  specially  denied  it;  and  the  evidence 

eially  deny  iL  r  j  » 

An  affidavit  satisfactorily  establishes  the  signature  of  the  intermediate  en* 

for  a  new  trial,  do-ge- 
on   the    ground  **°'^^®^* 

of  newly  disco-      The  affidavit  upon  which  the  application  for  a  new  trial  ia 

Tered  evidence,  ^     ^  ... 

is  insufficient,  if  based  is  insufficient,  as  it  is  not  stated  that  the  evidence  men- 
it  does  not  state    .  ,  -.  J      /V         1_  •   1  J  *•!•  •       1_ 

the      evidence  tioned  was  discovered  after  the  trial,  and  no  diligence  is  shown 

l^e  UrtrilT'  'o  procure  i*  previously. 

The  judgment  of  the  Commercial  Court  is  therefore  affirmed 
with  costs. 


\ 
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HBA1.T  tw.  WAGNERS.  EAiriKir    Dm. 
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APPVAL  FBOX  THE  COMXERCIAI.    COURT  07  KXW  OKLXAITS.  ■ 

DUCUKBG, 

V$, 

The  appeal  will  be  diamiued  whea  there  ii  Dodiing  by  which  the  judgment  be-      yiBitHM. 
low  can  be  tested.  >T  al. 

This  is  an  action  against  the  acceptors  of  a  bill  of  exchange, 
who  have  appealed  from  a  judgment  against  them ;  but  th« 
record  is  imperfect  and  incomplete. 

Z.  C  Duncan^  for  plaintiff. 

Morphyy  J.  delivered  the  opinion  of  the  court. 

In  this  case  there  is  neither  statement  of  facts, .  nor  bill  of 
exceptions,  nor  assignment  of  errors^  nor  any  other  means  af- 
forded, by  which  the  correctness  of  the  judgment  and  proceed- 
ings below  can  be  tested  or  examined. 

Tbe  appeal  is  therefore  dismissed  with  costs^ 


DUCI.ERC  oa.  CR£BASSOE  ET  Al*. 

AVPKJkx  rmox  Tax  Pi.uaK  govbt  fob  thb  pabish  awb  oitt  of 

irXW  OBLSAKt. 

Where  the  debtor  makes  a  cession  of  his  property  which  has  been  seqne.stered, 
it  should  be  delirered  ap  to  the  syndic  to  be  sold ;  the  priTilege  or  claim  of 
te  suing  creditor  being  preserved  on  the  proceeds.  The  sequestration  is 
eooaeqaently  cancelled. 

This  is  an  action  by  a  printer,  instituted  the  15th  March, 
1837,  to  recover  from  the  defendants  $1100.  the  price  of  a 
printing  establishment,  which  he  had  sold  them;  also  $484, 
for  wages  due  him  as  a  printer  while  in  their  employ,  and  da« 
mages.     He  had  the  printing  establishment  sequestered. 


CASES  IN  THE  SUPBiaiE  COURT 

BMnkir   Dn.     Oa  the  30th  Maich,  oaly  fire  days  after  the  inatitution  of  this 

*       L-.  suit,  the  defendants  made  a  surrender  of  all  their  property  for 

i»vcL«Bc       ijjg  benefit  of  their  creditors ;  including  the  printing  establish-* 

emxBAssoi.     ment.    The  syndic  obtained  an  order  to  sell  the  property ;  and 

also  a  rule  on  the  plaintiff  to  set  aside  the  sequestration  and 

haye  the  property  deliyered  up  to  him.    This  rule  was  made 

absolute  and  the  plaintiff  appealed. 

Grivot^  for  plaintiff,  submitted  the  case,  on  the  pleadings ; 
haying  been  subsequently  employed  in  the  suit. 

Pepirit  contra. 

Simorii  /.  deliyered  the  opinion  of  the  court. 

Plaintiff,  who  is  a  printer,  claims  the  payment  of  a  sum  of 
eleven  hundred  dollars,  being  the  price  of  his  printing  establish- 
ment, which  he  sold  to  the  defendants,  and  on  which  he  alleges 
to  have  the  vendor's  privilege ;  the  sale  was  made  in  a  note 
payable  at  six  months,  which  note  never  was  furnished  accord- 
ing to  the  conditions  of  the  contract.  He  also  sues  to  recover 
the  sum  of  four  hundred  and  eighty-four  dollars,  as  the  amount 
of  his  salary  while  he  was  under  the  employment  of  said  de- 
fendants, and  three  hundred  dollars  damages. 

Before  filing  his  petition,  he  obtained  a  writ  of  sequestration 
of  all  the  objects  composing  the  printing  establishment,  in  or- 
der to  secure  the  exercise  of  his  legal  privilege  thereon.  A 
short  time  after  this  suit  was  instituted,  the  defendants  sued 
their  creditors  for  a  surrender  of  property,  and  carried  the  pro- 
perty sequestered  on  the  schedule  of  their  affairs ;  the  cession 
was  accepted  by  the  court,  a  meeting  of  the  insolvents'  credi- 
tors took  place,  and  a  syndic  was  regularly  appointed. 

On  the  26th  of  June;  1837,  the  syndic  took  a  rule  on  the 
'  plaintiff  to  show  cause  why  the  sequestration  should  not  be  set 
aside,  on  the  grounds :  Ist,  that  the  plaintiff  was  a  partner  of 
the  defendants,  and  consequently  cannot  maintain  this  action ; 
and  2d,  that  the  property  sequestered  had  been  by  them  ceded 
to  their,  creditors.    The  rule  was  made  absolutet  the  order  of 
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sequestTatioa  was  caneelled,  and  the  syodic  was  authorized  to  Eabtsmv    Dii.  ' 
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cause  the  priotiDg  office  to  be  sold,  ia  such  a  manner  as  to  pre- 
serve to  the  plaintiflTthe  exercise  of  his  alleged  rights  upon  the      ^vaixmB, 
proceeds    thereof.      From   this   judgment  the.  plaintiff  ap-    cubassol 

,     ,  XT    AL. 

pealed. 

We  think  the  parish  judge  did  not  err  :  we  understand  the 
object  of  the  law  in  permitting  a  writ  of  sequestration  to  issue* 
to  be  the  preservation  of  the  property  in  dispute  during  the 
pendency  of  the  suit;  it  is  allowed  as  a  conservatory  measure  to 
prevent  a  defendant  from  ill-using  the  property  and  from  doing 
any  act  which  may  be  prejudicial  to  the  other  party  during  the 
progress  of  the  action,  and  previous  to  the  decision  of  the 
cause;  but  it  does  not  in  any  manner  affect,  increase  or  diminish 
the  rights  of  either  of  the  parties  to  the  property  sequestered. 
In  this  case,  the  matter  in  controversy  was  yet  unsettled  at  the  * 

time  that  the  defendants  sued  their  creditors ;  according  to  the 
rule  repeatedly  recognized  in  our  jurisprudence,  the  present 
suit  was  to  be  cumulated  with  the  insolvents'  proceedings,  and 
the  defendants  having,  by  the  cession,  become  incapable  of  ap- 
pearing in  court  to  defend  this  action,  it  became  the  duty  of  the 
syndic  to  intervene  for  the  purpose  of  contesting  the  plaintiff's 
claim  and  of  bringing  it  to  a  final  and  speedy  adjustment.  The 
acceptance  of  the  cession  by  the  judge,  having  the  effect  of 
vesting  all  the  debtors'  rights  of  property  in  the  creditors,  it  is 
clear  that  the  plaintiff  could  not  any  longer  proceed  to  exercise 
his  privilege,  if  any  he  have,  on  the  property  sequestered,  and 
that  the  printing  establishment  in  question  having  been  deli-  debtor  makei  a 
vered  by  the  insolvents  to  their  creditors,  the  same  is  to  be  «««<>»   of  his 

^  property  which 

sold  by  the  syndic  in  due  course  of  law  for  the  benefit  of  the  Wbeen  seques- 
mass,  the  privilege  of  the  vendor  being  preserved  on  the  pro-  be  delivered  up 
ceeds  of  the  sale;  if  so,  the  order  of  sequestration  preventing  be aofd^thcpri- 
said  sale  became  useless  and  must  be  rescinded,  and  the  syndic  ^l?ff®  **r  •^**'^ 

*'  01  the  fuing  cre- 

ought  to  be  allowed  to  sell  the  property  sequestered  as  being  iJitof  heing;  pre- 

served    od    the- 

a  part  of  the  insolvent  estate,  without  prejudice  to  the  rights  proceeds.    The 
whi<^  the  plaintiff  may  have  on  its  proceeds  under  the  allega-  ^lILuently 
tions  set  forth  in  hit  petition.  cancelled. 


M  CASES  IN  THE  SUPREME  COURT 

EisTXttsr    Om.      We  are  of  opinion  that  the  order  of  sequestration  was  pro^ 

'        '  '  perly  cancelled,  so  as  to  authorize  the  syndic  to  proceed  to  the 

couirciL       siiig  q(  thg  property  in  dispute  in  the  manner  and  with  the  re- 


OOr    LAFATBTTS 

Konx 


t^-  servations  contained  in  the  judgment  appealed  from. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Parish  Court  be  affirmed  with  costs. 


COUNCIIi  OP  IiAPFYJBTTE  vs.  KOH^T. 

APPEAL  FllOX  THE   COURT   OV  TRC   FIRST  JUDICIAL   DISTRICT. 

Oppotitions  to  theytluRtion'And  asaeument  of  property  ia  the  city  of  La&jetCe 
most  be  made  within  the  time  preicribed  and  adveftlsed,  or  they  wiU  not  be 
listened  tu  in  court. 

Tlie  assessment  roll  is  admissible  in  eridenee,  to  show  that  taxes  wore  duly 
assessed.  If  defendant  objects  that  it  is  not  the  true  one,  he  should  show^ 
or  call  for  the  true  one. 

This  case  comes  up  on  a  suit  to  collect  the  arrearage  of  tax- 
es due  on  defendant's  property  in  the  city  of  Lafayette  accord- 
ing to  the  assessment  made  under  the  laws  relating  to  the  sub- 
ject, and  vesting  the  power  to  lay  and  collect  taxes  in  said 
city  council. 

The  plaintiffs  show  that  said  taxes  were  duly  assessed,  due 
notice  given  when  they  became  due  and  payable,  and  proper 
demand  of  payment. 

The  defendant  came  in  and  pleaded  the  general  issue.  He 
denies  that  his  property  has  been  legally  and  properly  as- 
sessed. 
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There   was  judcfment   afifainst   the   defendant  and  he  ap-  Eastkbit    Uis. 
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pealed.  —         

COUNCIL 

ilf  JGnney,  for  the  plainliffs.  '  »'   lAFiyrrr. 


V9. 
KOHX. 


Thos.  Slidellf  contra. 

Garland  J  /.  delivered  the  opinion  of  the  court. 

This  sait  is  brought  to  recover  the  taxes  assessed  by  the 
plaintifis,  for  the  year  1637f  on  the  property  of  the  defendant, 
situated  within  the  limits  of  the  city  of  Lafayette,  amounting  to 
$594  86.    The  answer  is  a  general  denial. 

On  the  trial  the  plaintiffs  showed  that  by  an  act  of  the  legis- 
lature,  approved  the  12th  March,  1836;  Sess.  acts  1896,  p. 
182,860.  6,  and  acts  1837,  p.  88,  sec.'l ;  they  were  authorized 
to  appoint  aasessors  who  shall  have  the  same  powers  as  are  by 
law  vested  in  the  assessors  of  State  taxes,  and  that  in  default  . 

I 

Df  the  payment  of  the  taxes  so  assessed,  within  the  period 
which  said  president  and  board  of  council  shall  prescribe,  they 
are  authorized  to  bring  suit  against  all  persons  in  default  and  re- 
cover them  with  interest  at  the  rate  of  eight  per  cent,  from  the 
time  due  until  paid. 

The  plaintiffs  show  the  appointment  of  assessors,  the  assess** 
meat  roll,  its  deposite  in  the  council  room  and  a  notice  duly 
advertised  calling  on  all  persons  interested  to  come  forward  and 
oppose  it,  if  injustice  had  been  done  them.  The  defendant 
does  not  appear  to  have  complained  within  the  time  specified 
of  the  assessment  and  we  think  it  is  too  late  now.  If  thfe  judi- 
cial power  could  have  given  any  relief  against  an  excessive 
valuation  of  properly,  which  is  extremely  doubtful,  it  is  too 
late  now  to  ask  it.  The  opposition  should  have  been  made  the  Taluatlon 
within  the  time  allowed  by  law,  but  as  the  defendant  has  not  of  proper^,  in 
made  any,  he  is  precluded  from  doing  so  now.      A  different  yetiel^muit  be    • 

doctrine   would  subject  the  collection  of  taxes  assessed  by  the  J?*<*« '^'thio  tlic 

•'  ''  time  preionbed 

State  and  municipal  corporations  to  an  infinite  number  of  em-  ^d  advertlied, 
Wrasaments  and  delays,  and  prove  an  eternal  source  of  litiga-  be  liitened  to  in 

.■  _  court. 

tlOQ. 


98  CASES  IN-THE  SUPREME  COURT 

Eastxbit   D».      On  the  trial  the  defendant  objected  to  the  introdactioD,  M 

'      J_^  evidence,  of  the  document  purporting  to  be  an  assessment  roll 

C0UI7CIL      for  the  year  1837,  as  there  was  no  proof  of  its  being  the  same 

OP       tAFAYBTTK  "^  *  •  .      i  i     j 

va,  approved  by  the  city  council.      The  district  judge  overruled 

the  objection  and  a  bill  of  exception  was  taken. 

"We  are  unable  to  seel  the  force  of  the  objection.      The 

^,  plaintiffs  by  offering  it  in  evidence   showed  their  intention  of 

ment  roll  is  Rd-  being  governed  by  it,  and  if  any  roll  existed,  the  defendant 

inissible  in  evi-     ,,,,  ,.  .  ,  i.ii<i_t» 

fience,  to  show  should  have  made  its  existence  somewhat  probable,  by  bis  own 
duly  \?se8Be<iL  ^^^davit  at  least,  and  called  on  plaintiffs  to  produce  it  in  conrti 
•Lu  ihaMt^^  ^^"  ^*^^®  ^^  ^'^  probable  another  and  different  roll  existed,  it 
not  the  true  one  was  easy  to  prove  it  by  the  president  or  secretary  of  the  coun-* 
or  caH  for  the  cil  or  some  of  the  three  assessors. 

The  defendant  alleges  that  as  the  law  says,  that  **  iti  default 
of  payment  of  said  taxes,  within  the  period  which  the  said  pre** 
sident  and  board  of  council  shall  prescribe,  the  said  board  is 
authorized  to  bring  suit,"  and  as  no  time  has  been  prescribed 
for  payment,  no  action  can  be  maintained  as  he  is  not  in  de* 
-  fault.  It  is  true  no  particular  day  appears  to  have  been  fixed 
when  all  persons  are  to  appear  and  pay  their  taxes,  but  as  re^' 
lates  to  (he  defendant  a  time  has  certainly  been  filed,  as  the 
collector  of  the  corporation  and  the  attorney  of  record  called 
on  him  for  payment,  and  only  after  his  refusal  to  pay,  was 
this  suit  instituted. 

The  plaintiffs  have  not  asked  for  damages  for  a  frivolous  ap* 
peal  or  an  amendment  of  the  judgment  in  relation  to  interest,  it 
is  therefore  affirmed  with  costs. 
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SHAKESPEARE  ET  AI.»  «#.  SAUNDERS.  •     Eistx&n    Du. 
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▲PPXAL  TBOX  THE  COUBT  OF  THE  tlTUrr  JUDICIAL  DIBTWCT.  '■ 

BHAKSflPSABE 

It  is  iKcesauy  to  allege  and  show  that  an  abseonding  insoWent  debtoi;  was  **a         *^«,'^' 
moxbaDt  or  trader,"  onder  the  aet  of  1826,  to  sastain  an  action  for  a  forced       bauhdxb^. 
aureoder.     The  all^ation  milst  be  made  in  the  pleadings,  in  order  to  let  in 
erideoee  in  proof  of  iti 

This  is  an  action  instituted  by  three  of  the  creditors  of  WIU 
liam  Saunders,  alleging  he  is  an  absconding  insolvent  debtor, 
and  is  justly  indebted  to  them  in  the  several  sums  alleged  and 
sworn  to  in  their  affidavits.  They  pray  for  a  forced  surrender 
and  sequestration  of  all  their  debtor's  property. 

A  meeting  of  creditors  was  held  and  theit  proceedings  fe- 
(omed  into  court. 

Almost  at  the  same  time  of  instituting  these  proceedings 
Bedford  &  Beck  commenced  an  attachment  suit  against  the 
absconding  debtor.  They  also  made  opposition  to  the  homolo- 
gation of  the  proceedings  of  the  creditors  ;  which  berag  ovet- 
nded,  and  the  proceedings  confirmed  and  homologated,  the 
opponents  appealed. 

Durante  for  the  plaintiffs. 

Lockett  ^  MicoUf  for  the  opposing  creditors. 

Garland  J «/.  delivered  the  opinion  of  the  court. 

The  petitioners  allege  they  are  creditors  of  Saunders  for  va- 
rious sums ;  that  he  has  absconded  and  clandestinely  left  the 
State,  to  avoid  the  payment  of  his  debts,  taking  with  him  a 
large  portion  of  his  property,  for  the  purpose  of  defrauding 
his  creditors.  They  further  allege  his  insolvency  and  the  fact 
of  his  having  left  property  subject  to  deterioration.  They 
pniy  for  a  forced  surrender  against  their  debtor,  a  meeting  of 
his  creditors,  the  appointment  of  a  syndic  and  a  stay  of  procee- 
dings against  his  person  and  property ;  also  that  a  writ  of  se- 
qnestration  issue.  The  district  judge  granted  the  sequestra- 
tion, ordered  a  meeting  of  creditors  and  a  stay  of  all  proc^d- 
ings  against  the  person  or  property  of  the  absconding,  debtor- ' 

On  the  same  day  this  petition  was  filled,  Bedford  &  Beck 

13  VOL.    XIX. 
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Dn.  presented  their  petition  to  the  same  court,  stating  theraselyes 

June    1841 

_  '  1^  to  be  creditors  of  Saunders  for  a  large  amount,  that  be  had  ab- 
sconded and  prayed  an  attachment  against  his  property.  The 
attachment  was  granted  by  the  clerk  and  levied  on  the  proper- 
ty previous  to  the  writ  of  sequestration. 

A  number  of  creditors  met  inconcurso,proceeded  to  appoint  a 
8]!iidic  and  ordered  a  sale  of  the  property.  Upon  the  return 
of  these  proceedings  into  court  Bedford  &  Beck  filed  their  op- 
position to  their  homologation,  because  it  is  not  alleged  in  the 
petition  or  affidavits  that  Saunders  was  a  merchant  or  tror 
deft  which  they  say  is  necessary  to  entitle  the  plaintifis  to  the 
remedy  they  have  adopted ;  they  say  he  is  such  and  ask  all  the 
proceedings  be  declared  null  and  void  as  being  contrary  to 
law. 

This  proceeding  it  is  alleged  is  authorized  by  the  6th  sec- 
tion of  the  act  of  1826|  relative  to  voluntary  surrenders ;  2 
Moreau's  Dig.«  438,  which  says,  "  if  any  merchant  or  trader 
absond  or  conceal  himself  in  order  to  avoid  the  payment  of  his 
debts,  it  shall  be  lawful  for  three  or  more  of  his  creditors  to 
apply  to  any  competent  judge,  after  having  made  affidavit 
that  said  merchant  or  trader  has  actually  absconded  or  conceal- 
ed himself  in  order  to  avoid  the  payment  of  his  debts  or  to  be 
sued  therefor,  as  well  as  the  specific  amount  of  their  respective 
debts,  dkc,"  to  obtain  an  order  for  a  sequestration,  a  meeting 
of  creditors  and  the  appointment  of  syndics. 

On  the  trial  of  the  opposition  the  counsel  for  plaintifis  offisr- 
ad  evidence  to  prove  Saunders  was  a  merchant  or  trader  with- 
in the  meaning  of  the  act  of  the  legislature,  to  which  the 
counsel  for  the  opponents  objected,  on  the  grounil  there  was 
no  allegation  in  the  petition  or  affidavits  te  that  eStcU  this 
abjection  the  court  below  evermled,  admitted  the  testimooy 
and  the  eppoaeata  excepted.  We  think  the  judge  erred.  The 
pioeeeding  is  one  ef  a  peenliar  chiraeter  and  ean  eely  ha  pro- 
•eeoted  against  persons  engaged  in  oertaia  parauits  under  par- 
tifldtf  cireeinataaces,  and  it  is  laspertant  all  those  cireuBisfaa- 
eea  be  stated.    One  is  of  as  mneh  ooneeqaeace  es  the  other. 
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''In  the  year  18SS3y  the  legislatare  abolished  the  foreedSimmv   Dm. 
surrender  as  it  existed  by  the  Spanish  hiw,  and  restrieted  the  ' 


light  of  compelling  a  surrender  to  cases  when  the  debtor  was 
in  actual  custody ;"  2  Moreau's  Dig.,  436.    In  1826  the  law        ^ 
was  re-enacted  only  in  relation  to  merchants  and  traders  ;   7 
La.  Rep.f  425.    These  words  are  used  in  the  insolvent  system 
u  fonning  a  part  of  it.     They  are  in  bankrupt  laws  technical    It  iineeeMwy 
terms,  having  a  particular  meaning  and  are  to  be  received  and  ahow  ^t    «& 
understood  according  to  the  acceptation  they  have  in  the  art  Mimtf^'^Sebtor 
or  profession  to  which  they  refer.  ^t^wl?^* 

This  proceeding  is  an  exception  to  a  general  rule,  and  noth-  der  the  Mt  of 

_-^.^  .«iii.i.  1886,  to  putmm 

mg  IS  to  be  left  to  inference  or  conjecture  m  behalf  of  parties  an  aetion  for  « 
wishing  to  avail  themselves  of  it.  We  think  it  is  as  important  ^  x!m  •lie- 
to  have  alleged  that  Saunders  was  either  a  merchant  or  trader  ^^  ^''*'the 
ss  to  have  alleged  he  was  insolvent  or  had  absconded,  and  pieadiiist,inor- 

der  to  let  in  e?- 

there  being  no  such  allegation  in  the  petition,  the  plaintiffs  had  idenee  in  proof 
no  more  right  to  give  evidence  of  his  being  a  merchant  or  tra- 
der, than  .they  would  have  of  his  indebtedness,  if  they  had 
omitted  to  allege  it. 

The  judgment  of  the  District  Court  is  therefore  annuUed, 
avoided  and  reversed,  the  opposition  of  Bedford  A  Beck  is 
sustained  and  the  petition  of  the  plaintifis  and  all  the  proceed* 
ings  nnder  it  dismissed  and  set  aside  at  their  costs. 
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APPXAL  PBOM  THB  COURT  OF  THB  FIRST  JUDICIAL  DISTRICT. 

Where  persons  representing  a  sueoesslon,  executed  their  notes  to  the  creditor 
for  the  original  debt  due  by  it  and  secured  by  mortgage^  their  obligation  is  in 
the  nature  of  the  factum  coTutitutx pecurtie,  engaging  their  j^ersono/  HaU&iy, 
that  the  debt  should  be  paid  within  a  certain  time,  or  the  creditor  be  at  liber- 
ty  to  seek  payment  according  to  his  original  right,  on  his  mortgage.  . 

If  the  new  obligation  be  for  more  than  was  legally  or  actually  due  on  the 
original  one,  the  mistake  being  discovered  the  pact  or  new  obligation  isyoid, 
pro  tanto,  for  want  of  a  debt  which  was  the  foundation  of  it 

The  recognition  of  a  debt  is  always  to  be  understood  with  reference  to  a/tfi* 
mordial  title;  and  if  the  party  is  obliged  (nr^ec,  or  otherwise  than  as  the  pri- 
mary title  impoi*ts,  on  showing  the  error  he  will  be  relieved. 

So  where  R.  &c  Z.  being  heirs  of  a  succession  and  administering  it  as  executors, 
gave  their  notes  to  the  creditor  by  original  debt  and  mortgage,  who  reserved 
the  right  to  go  upon  his  mortgage  if  the  notes  were  not  punctually  paid,  and 
4id  so  after  the  payment  of  the  first  note  ;  and  in  which  the  debt  was  ascer- 
tained by  a  judgment  to  be  much  Imb  t)ian  the  amount  for  which  the  neto 
obligation  were  given:  Heldy  that  there  was  error  for  this  amount,  and  the  new 
obligations  can  have  no  effect 

BuUard,  J.  and  Martin,  J.,  dissenting. — ^The  failure  to  give  notice  of  the  ex» 
tinguishmcnt  of  a  mortgage,  did  not  forfeit  accruing  interest }  it  only  author- 
ized a  suspension  of  the  payment    Interest  still  runs  in  such  a  case,  althoug^h 
not  exigible. 

If  it  be  the  essence  of  the  pactum  constitute  pecunim  that  there  should  be  a  pre- 
existing debt,  it  is  only  to  avoid  a  donation ;  but  it  suffices  if  the  debt,  the 
payment  of  which  is  promised,  should  be  due  in  foro  consdencim,  and  that 
there  should  exist  a  just  subject  for  payment,  althongh  it  may  be  inforo  legis 
declared  null. 

These  are  cross  actions.  In  the  first  the  plaintifis,  Relf  & 
Zacharie  allege  and  show  that  on  the  1st  of  July,  1829,  they 
executed  to  the  defendant,  M'Donogh,  six  promissory  notes 
for  the  entire  sum  of  $74,779  84,  payable  annually  in  six 
years  from  the  time  the  first  became  due,  to  wit :  on  the  Ist 
April,  1830.  These  notes  were  given  by  the  present  plaintiffs 
to  liquidate  an  old  debt  secured  by  mortgage,  called  the  '*  Pem- 
berton  debt,"  due  by  a  plantation  and  slaves,  purchased  by 
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Madame  Zacharie  in  1821,  but  which  was  originally  purchased  Easterit  Dm. 
from  M'Donogh  by  JohnT.  Pemberton  in  1818;  she  assumed  ^"^[^11^ 
the  payment  of  Pemberton's  notes  and  took  his  place.  At  the 
time  of  executing  the  notes  in  question,  Madame  Zacharie  was 
dead  and  her  estate  under  administration  by  Relf  &  Zacharie, 
as  executors,  and  who  were  also  her  heirs.  The  plantation  and 
slaves  were  sold  at  probate  sale  and  her  other  son,  P.P.  Theo- 
dore Zacharie,  became  the  purchaser.  On  the  1st  July,  1839, 
M*Donogh  presented  his  account  for  the  balance  due  on  the 
Pemberton  debt  by  the  plantation,  including  interest  up  to  that 
date,  and  to  liquidate  the  same  the  notes  now  the  object  of  con- 
testation were  given ;  M'Donogh  at  the  same  time  giving  a 
receipt,  in  which  he  expressly  reserves  the  right  and  privilege, 
if  the  notes  were  not  punctually  paid,  to  go  upon  his  original 
Pemberton  mortgage  to  enforce  the  payment  of  this  debt. 

In  1830,  the  first  of  these  notes  for  $8987  became  due  and 
was  paid.     The  next  year  the  plaintiff's  finding  the  property 
encumbered  by  some  old  mortgages,  or  from  some  other  cause, 
declined  paying  any  more  of  their  notes.     On  the   10th  of 
May,   1892,  M'Donogh  took  out  his  order  of    seizure  and 
sale  on  the  Pemberton  mortgage,  against  the  plantation  end 
slaves,  then  in  the  hands  of  Theodore  Zacharie,  as  third  pos- 
sessor.    He  made  opposition,  suspended  the  order  of  seizure, 
and  on  the  10th  June,  1882,  the  case  was  transferred  to  the 
via  ordinaria  by  the  service  of  citation  on  the  defendant.     He 
let  up  a  defence,  principally  grounded  on  the  failure  of  the 
plaintifi*  to  comply  with  his  stipulations  for  the  release  and 
notiEcation  thereof  of  certain  incumbrances  or  mortgages  to 
Pemberton.     The  case  was  finally  decided   and  the  whole 
Pemberton  debt^  due  also  by  the  plantation  and  slaves,   liqui- 
dated and  settled  by  a  final  judgment  of  this  court,  at  the  sum 
of  $52,028  63,  and  which  has  been  paid.     See  the  case  in  5 
La.  Reports,  247. 

The   plaintiffs  now  allege  their  notes  were  given  without 
cause  or  consideration  and  pray  that  they  have  judgment  for  the 
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JSAfTx&xr    Oit.  amoant  of  the  first  note  which  they  had  paid  and  that  the  othexs 
-^"^^^   ^^^'    he  delivered  up  to  them. 

The  defendant,  M'Donogh,  pleaded  the  general  issue. 

On  the  26th  March,  1836,  M'Donogh  instituted  suit  against 
Reif  &  Zacharie,  for  a  halance  due  on  the  five  remaining  notes, 
including  all  interest  up  to  this  date,  which,  after  allowing  all 
past  credits  and  payments,  according  to  his  calculations,  leaves 
the  amount  due  him,  $36,796  5K$,  and  for  which  he  prays  judg- 
ment. This  account  is  made  up  to  March  24th,  1836,  and  in- 
cludes as  a  credit  the  judgment  of  •52,028,  which  he  recovered 
against  Theodore  Zacharie. 

The  defendants  pleaded  the  general  issue :  and  they  aver 
that  the  debt  for  which  the  notes  sued  on,  were  given  had  been 
settled  and  liquidated  by  a  judgment  of  the  Supreme  Court, 
which  judgment  had  since  been  paid  by  J.  W.  Zacharie,  one 
of  said  defendants,  as  evidenced  by  notarial  act  and  receipt  at 
full,  dated  the  5th  September,  1884,  and  signed  by  the  plain- 
tiff. 

On  these  pleadings  and  issues  the  two  cases  after  being  con- 
solidated, were  tried  by  the  court.  There  was  judgment  in  the 
case  of  M^Donogh  against  Relf  d&  Zacharie  in  favor  of  the 
latter ;  and  in  the  case  of  Relf  &  Zacharie  against  M^Donogh 
there  was  judgment  that  the  five  remaining  notes  of  plaintifis 
be  cancelled  and  annulled.  It  was  admitted  that  R.  Relf, 
one  of  the  makers  of  the  notes  in  contestation,  was  the 
son-in-law  of  the  deceased  Madame  Zacharie,  by  two 
marriageSf  and  natural  tutor  of  the  minor  children,  and  repr^ 
sented  two^  portions  of  her  estate ;  and  that  J.  W.  Zacharie, 
her  son  and  co-obligor  of  Relf,  represented  his  own  portion ; 
and  that  these  two  persons  as  executors  had  the  principal  mm- 
nagement  of  the  affairs  of  her  succession.  It  was  also  admit- 
ted that  the  suit  against  Theodore  Zacharie  waa  on  her  assump- 
tion of  the  Pemberton  debt  and  mortgage  as  set  forth  in  ihm 
record  and  proceedings  of  said  suit  which  are  in  evidence. 

The  remaining  facta  of  this  case  are  fully  staled  ia  th#  w^ 
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gaments  of  counsel  and  in  the  opinions  of  the  jtulges  which  EAtmir    Dii. 

follow.  ^'^^'  "*': 

The  case  was  originally  argued  hy  brief  by  Mr.  D.  Seghers 
and  Judge  WaU9  on  the  part  of  the  appellees  ;  and  by  Mr. 
Qrymes  for  the  appellant,  M^Donogh. 


2>.  Seghers^  for  the  appellees. 

On  the  Ist  of  July,  1829,  M'Donogh  entered  with  J.  W. 
Zaciuuie  and  Richard  Relf,  in  their  own  personal  names,  into 
an  ttgreemeot  concerning  his  claim  on  Mrs.  Zacharie*s  estate, 
and  took  their  notes  for  it.  This  agreement,  with  a  statement 
of  the  claim,  and  his  receipt  for  their  notes,  are  in  evidence, 
and  are  marked  by  the  letters  A  and  B.  It  is  to  be  remarked, 
ihat  the  whole  of  these  documents,  as  well  as  the  body  of  kll 
the  notes,  are  in  the  hand-writing  of  M^Donogh;  and  it  is 
clear*  therefore,  that  he  was  the  man  who  stipulated,  and  that, 
consequently,  in  case  of  doubt,  the  stipulation  is  to  be  con- 
strued against  him.  Louisiana  Code,  article  1952.  But  it  is 
believed  there  can  be  no  doubt  about  the  meaning  of  the  par- 
ties to  this  contract,  which  is  the  axis  on  which  the  whole  case 
turns. 

In  or  about  the  year  1890,  the  testamentary  executors  of 
Mrs.  Zacharie  caused  the  whole  of  her  estate  to  be  sold  by  the 
judgment  of  the  Court  of  Probates  of  the  parish  of  Iberviliet 
where  her  succession  was  opened ;  and  at  this  sale,  the  plan- 
tation and  slaves  mortgaged  to  M*Donogh,  were  sold  to 
Theodore  Zacharie,  one  of  the  heirs  of  Mrs.  Zacharie,  subject 
to  the  mortgage  of  M*Donogh,  and  with  the  condition,  that 
the  parchascr  should  bind  himself  to  pay  and  satisfy  the  claim 
of  M'Donogh  on  the  succesaion  of  Mrs.  Zacharie,  secured 
by  said  mortgage. 

From  the  tenor  of  the  reeefpt  given  by  M*Donogh  to  R* 
Belf  and  J.  W.  SSacharie^  for  their  notes,  it  is  clear  that 
M^Donogh  reserved  to  himself  the  choice  of  the  two  re- 
medies, vin  to  enforce  the  payment  of  either  of  their  notes 
by  hriaging  a  personal  action  against  ihem,  or  to  disregard  tke 
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Easterst    Di8.  arrangement   (the   receiving  of  their  nates,)    as  if  it  had 
^*  never  taken  place,  and  to  sue  out  an  order  of  seizure  and  sale 

on  the  notes  of    Pemberton,    by  foreclosing  the   mortgage 
against  the  third  possessor  of  the  plantation  and  slaves. 

It  is  also  clear,  from  the  tenor  of  the  same  document,  that 
in  case  of  payment  by  R.  Relf  and  J.  W.  Zacharle,  of  their 
notes,  M^Donogh  was  to  give  up  to  them  the  original  notes 
of  Pemberton,  and  to  subrogate  them  to  his  mortgage,  and  to 
his  claim  under  it.  This  was  the  true,  the  only  consideration 
for  their  notes.  Now,  from  the  spring  of  1831,  M'Donogk 
n^ade  his  selection  by  suing  out  an  order  of  seizure  and  sale 
on  the  notes  of  Pemberton,  against  the  third  possessor,  Theo- 
dore Zacharie,  holding  him  at  the  same  time,  personally  liable 
for  the  debt,  in  virtue  of  the  conditions  on  which  he  had  pur- 
chased the  premises  at  the  probate  sale.  3  Louisiana  Reportg^ 
313. 

From  this  period,  the  consideration  of  the  notes  sub9cribed[ 
by  R.  Relf  and  J.  W.  Zacharie,  failed,  and  it  is  on  that  ground 
they  brought  their  action  against  M'Donogh  for  the  restitu- 
tion and  cancelling  of  their  notes.  M'Donogh  having  failed 
jn  that  suit  against  Theodore  Zacharie,  and  his  order  of  seizure 
and  sale  having  been  quashed,  he  afterwards  brought  another 
suit  against  the  said  Theodore  Zacharie,  as  third  possessor, 
and  as  personally  liable,  (so  as  above  stated,)  and  in  this  latter 
suit  obtained  an  order  of  seizure  and  sale  for  the  amount  due 
him  on  the  notes  of  Pemberton.  This  amount,  in  principal 
and  interest,  was  finally  and  contradictorily  settled  by  the 
judgment  of  the  Supreme  Court,  on  an  appeal  taken  by 
Theodore  Zacharie,  of  the  judgment  rendered  by  the  fourth 
District  Court,  sitting  at  Iberville,  and  by  which  the  order  of 
seizure  and  sale  had  been  granted.  Neither  Richard  Relf  nor 
James  W.  Zacharie  were  parties  to  this  suit ;  it  is,  as  to  them, 
res  inter  alios  acta.  The  above  judgment  of  the  Supreme 
Court,  settling  the  amount  due  on  the  notes  of  Pembertou, 
was  enforced  by  M'Donogh,  who  caused  the  plantation  and 
slaves  mortgaged  as  aforesaid,  to  be  sold  on  the  writ  of  seizure 


OP  THE  STATE  OP  LOUISIANA. 


105 


mmamU 


AV9 


EBLVk 


and  sale  against  Theodore  Zacharie.  Ai  the  ahoriflTs  aale,  Eimwr  Dm. 
James  W.  Zacharie  became  the  puvchaaer  of  the  aamey  aa  the  ■.  ^*  L^ 
hat  and  higheat  bidder*  and  as  auch,  paid  of,  out  of  the  price 
of  Us  pardiaeey  to  M'Donoghy  the  amount  of  hia  judgmoBt* 
M*I>ODogh  gave  him  a  receipt  in  full  for  it,  and  raised  the 
noitgage  by  an  act  paaaed  before  H.  B.  Cenaa,  notary  public* 
a  copy  of  which  act  is  in  oTidence  and  en  file  in  the  pa^aent 
suit.  N0W9  it  is  clear,  that  by  this  act,  as  well  as  by  executing 
the  above  judgaibent,  the  notes  of  Pemberton  are  become  ex* 
tinct,  and  that,  cooaequently,  M*Donogh  is  in  the  impossibility 
to  give  ihem  up  and  sunreoder  them  to  Richard  Relf  and  James 
W.  Zacharie,  were  they  to  pay  their  notes,  and  he  can  thus 
no  longer  fulfil  his  part  of  the  contract  by  delivering  them  the 
said  motea  of  Pemberton,  as  stipulated  in  the  above  document 
[A^"]  It  is  idle  to  talk  about  collateral  security ;  no  such  thing 
was  either  intended  or  stipulated  by  the  parties.  It  is  idle  to 
say  that  Richard  Relf  and  James  W.  Zacharie  had  waived  the 
exception  pleaded  by  Theodore  Ziacharie  in  his  defence 
against  M*Donogh.  They  did  not  act  in  that  instrument  (A,) 
as  executors ;  and  even  in  that  capacity  they  would  have  had 
no  right  to  waive  it:  in  their  own  name  they  had  nothing  to  do> 
wkh  ^,  and  wOn  ignorant  of  it :  but  at  all  eventa,  M*Donogh 
choae  to  try  the  exception  with  the  ihiid  poaseasor,  Theodore 
Zacharie,  without  calling  in  either  Jamea  W.  Zacharie  or 
Ricfaaard  Belf  ;^  he  did  it  at  his  own  risk ;  and  now,  that  the 
notes  of  Pemberton  are  extinct  by  his  own  act„  and  that  he 
can  no  longer  surrender  these  notes  to  James  W.  Zacharie  and 
Riohaxd  Relf,  and  aubn^ate  them  to  his  mortgage  and  per- 
sonal claim,  which  are  likewise  extinct,  he  cannot  be  suffered 
ifO  reeover  on  their  notes,  for  which  he  cannot  give  the  in- 
tended  consideration;  these  notes  are,  therefore,  null  and  void» 
being  given  without  consideration,  and  must  be  returned  to  the 
draweiB,  at  the  cost  of  M'Donogh. 


€hyfneSf  for  the  appellant,  M^Donogh,  maintained  the  fol- 
lowing points : 
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Eartekk   Drs.      1st.  In  order  to  understand  the  principles  of  this  case,  it  is 

July,  1841.  ,     ,  ,  /.    ,      i. 

::^  necessary  to  have  a  clear  statement  of  the  facts : 

In  the  present  instance  there  is,  in  this  respect,  no  difficulty 
or  danger  of  mistake ,  they  are  all  in  writing,  and  as  follows : 

The  plaintiff,  M'Donogh,  on  the  23d  day  of  January,  1818, 
sold  to  one  John  T.  Pemberton,  a  tract  of  land  and  slaves, 
situated  in  the  parish  of  Iberville,  and  received  in  payment 
therefor  ($12,000,)  twelve  thousand  dollars  in  cash,  and  ten 
promissory  notes  of  ($ll,dOO,)  eleven  thousand  three  hundred 
doHars  each,  payable  on  the  last  day  of  March  in  each  year, 
with  a  stipulation,  that  if  any  of  the  first  six  notes  were  not 
paid  at  maturity,  they  should  thereafter  bear  an  interest  of  six 
per  cent.,  and  that  the  last  five  notes  should  each  bear  an  in- 
terest at  the  same  rate,  from  and  after  the  last  day  of  March, 
1823,  up  to  the  time  they  respectively  came  due ;  and  this  was 
incorporated  into,  and  made  a  part  of  the  body  of  the  said  five 
notes,  and  consequently,  a  part  of  the  price  of  the  land  and 
slaves  sold,  and  a  mortgage  was  reserved *to  secure  the  pay* 
ment  of  principal  and  interest. 

2d.  On  the  27th  of  March,  1821,  the  said  John  T.  Pember- 
ton sold  and  conveyed  the  land  and  slaves,  with  an  additional 
number  of  twenty-four  slaves,  to  Joseph  Erwin,  who  substi- 
tuted himself  in  lieu  and  place  of  the  said  John  T.  Pemberton, 
and  undertook  to  pay  to  the  plaintiff,  M'Donogh,  all  that  was 
due  to  him  for  the  original  price  of  the  land  and  slaves,  and  to 
secure  his  performance  of  the  obligation,  mortgaged  the  land 
and  slaves,  as  well  as  the  additional  twenty-four  slaves  pur- 
chased from  Pemberton.  On  the  first  day  of  October,  1821, 
Joseph  Erwin  sold  and  conveyed  the  land  and  slaves  thus 
purchased  from  Pemberton,  to  Mrs.  Ann  Waters,  widow  Za- 
charie,  who  substituted  herself  in  lieu  and  place  of  the  said 
Joseph  Erwin,  towards  the  plaintiff*,  M^Donogh,  and  M'Do- 
nogh  intervened  in  the  act,  and  discharged  ^Erwin,  and 
accepted  Mrs.  Zacharie  as  his  debtor. 

3d.  Shortly  after  this  last  sale,  Mrs.  Zacharie  died,  and  left 
the  defendants,  Richard  Relf  and  James  W,  Zacharie,  her 
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execatois  testamentary,  who,  at  the  same  time,  represented  EAmmv    iiii, 
three  portions  of  the  es>ate  left  by  her-  ^'      -1— 

4th.  On  the  Ist  day  of  July,  1829,  all  the  notes  being  then 
due,  and  a  large  portion  of  the  five  first  still  unpaid,  and  the 
whole  of  the  fire  last,  and  the  plaintiff,  M^Donogh,  entitled  to 
proceed  against  the  succession  of  Mrs.  Zacharie  for  the  whole 
amount  of  the  price  then  due,  settled  and  arranged,  the  ac- 
count of  capital  and  interest,  upon  the  basis  of  the  stipulations 
contained  in  the  act  of  sale  to  Pemberton,  and  the  obligation 
contained  in  the  body  of  the  last  five  notes,  with  Relf  and  Za- 
charie, who  asked  and  obtained  from  the  plaintiff,  M*Donogh, 
a  further  prolongation  of  the  time  of  payment,  of  six  years 
from  that  date,  on  their  giving  their  individual  notes  at  one, 
two»  three,  four,  five,  and  six  years  for  the  amount,  with  six 
per  cent,  interest  for  the  time  they  had  to  run,  making  them- 
selres  the  principal  debtors,  and  leaving  the  old  notes  of  Pem- 
berton with  the  mortgage,  as  a  security  for  their  eventual 
payment. 

5th.  The  first  of  the  notes  so  given  by  Relf  and  Zacharie, 
was  paid  by  them  at  maturity ;  all  the  others  they  refused  to 
pay,  and  the  plaintiff,  M'Donogh,  is  now,  as  he  ever  has 
been,  the  holder  of  them ;  and  for  the  amount  of  this  first  note 
paid,  they  received  a  credit  for  the  full  amount,  on  the  note  df 
Pemberton  due  on  the  last  day  of  March,  1825. 

6th.  On  the  neglect  or  refusal  of  the  said  Relf  and  Zacharie 
to  pay  their  notes  as  they  became  due,  the  plaintiff,  M*Do- 
nogh,  resorted  to  judicial  proceedings  to  obtain  payment,  and 
he,  in  the  first  instance,  resorted  to  the  collateral  security,  yiz: 
the  mortgage  and  notes  of  Pemberton ;  and  on  the  4th  day  of 
June,  1892,  he  instituted  an  hypothecary  action  against  the 
land  and  slaves  in  the  hands  of  the  third  possessor,  Philip 
Felix  Theodore  Zacharie,  to  whom  the  same  had  been  adjudi- 
cated by  the  Court  of  Probates  of  the  parish  of  Iberville,  for 
the  purpose  of  partition  among  the  heirs,  he  being  himself  a 
son  of  the  deceased,  and  one  of  the  co-heirs.  ' 

7th.    In  the  prosecution  of  that  action,   the   arrangement 
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fiAiTEBH  Did.  entered  into  between  Relf  and  ZBchme-  and  the  plaintiff, 
•^^  ^^^'  M'DoQogh,  was  not  introduced^  nor  was  any  reference  had  to 
it;  the  defendant  did  not  offer  it,  and  the  plaintiff  could  not : 
it  was  in  the  possession  of  Relf  and  Zacharie,  who  now  pro- 
duce  it,  out  of  the  power  of  the  plaintiff,  M^Donogh;  and 
if  id  his  power,  not  competent  evidence  in  a  suit  between  him 
and  the  third  possessor,  who  was  no  party  to  it,  it  being 
purely  a  personal  and  individual  obligation  from  Relf  and 
Zacharie  to  him,  and  consequently,  the  judgment  of  the  Su- 
preme Court  in  that  .case,  had,  and  can  have  no  effect  upon  its 
validity,  ot  the  rights  of  the  parties  under  it. 

8th.  The  judgment  of  the  Supreme  Court,  in  that  case,  re^ 
lieved  the  third  possessor  from  the  obligation  to  pay  interest, 
for  reasons  solely  applicable  to  the  position  and  rights  of  the 
parties  to  that  suit,  resulting  from  the  original  contract  with. 
Pemberton.  Nothing  ebe  was  submitted  by  the  pleadings; 
nothing  else  is  embraced  by  the  decree. 

9th.  The  land  and  slaves  were  sold  under  the  decree  of  the 
Sapreme  Court,  in  1838,  and  the  defendant,  James  W.  Za- 
charie, became  the  purchaser  at  the  sheriff's  sale,  of  the 
whole,  for  the  price  of  $52,000,  at  twelve  months  credit. 

10th.  The  plaintiff,  M'Donogh,  brought  his  suit  against 
Relf  and  Zacharie,  to  be  paid  the  balance  due  on  the  remain- 
ing five  notes  given  by  them  under  the  agreement  of  the  1st  of 
July,  1829,  after  crediting  them  with  the  amount  made  by  the 
sale  of  the  land  and  slaves,  and  the  plaintiffs,  Relf  and  Za- 
charie, brought  their  suit  to  compel  M^Donogh  to  cancel  and 
deliver  them  up.  The  two  cases  are  consolidated,  and  form 
the  matter  in  contestation,  which  the  court  is  now  called  upon 
to  decide. 

The  first,  and  perhaps  the  only  legal  proposition  that  it  is 
material  for  the  court  to  consider,  is,  whether  there  was  a  legal 
and  valid  consideration  for  the  notes  given  by  Relf  and 
Zacharie,  under  the  arrangement  of  the  1st  of  July,  1829. 
And  secondly,  has  any  subsequent  circumstance  or  event 
taken  place  which  has  destroyed  that  consideration,  or  which 
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As  to  the  first,  they  had,  ia  their  diflTereot  capacities  of  heir,  ,**iliii» 
father  and  tutor  of  minors,  and  testamentary  executors,  a  direct 
and  positive  interest  in  the  succession  they  were  administering; 
and  consequently,  it  was  an  object  with  them  to  preserve  it 
from  loos  or  deterioration,  which  would  have  been  the  result  of 
an  immediate  judicial  pursuit  in  18^,  upon  the  original  mort- 
gage of  Pemberton,  which  was  then  all  due,  and  payable. 
This  is  a  good  and  sufficient  interest,  and  consideration  upon 
which  to  found  a  personal  promise  to  pay,  clear,  palpable,  and 
nsible  to  all  parties,  and  not  susceptible  of  mistake,  misappre- 
heosioa  or  surprise,  nor  is  any  either  alleged  or  proved.  The 
agreement  to  pay  interest,  so  far  as  it  relates  to  what  had  oc- 
curred previous  to  the  arrangement  of  the  1st  of  July,  18^,  is 
baaed  apon  the  stipulations  in  the  original  act  of  sale  to  Pem- 
berton, and  the  obh'gation  contained  in  the  body  of  the  notes, 
the  interest  or  compensation  for  the  delay  was  fair  and 
moderate,  and  within  the  protection  of  the  law,  and  consistent 
with  equity  and  good  conscience,  and  formed  a  part  of  the 
contract  of  sale,  and  the  price  of  the  thing  sold.  With  respect 
to  that  Btipvlated  to  accrue  after  the  1st  July,  1820,  the  for- 
bearance or  delay  of  six  years,  in  the  recovery  of  the  prin- 
ciple, was  an  ample,  legal  and  equitable  consideration. 

How  have  the  defendants,  Relf  and  Zacharie,  been 
discharged  from  this  obligation  !  Their  only  refuge  is  in  the 
jadgment  of  the  Supreme  Court,  rendered  in  the  case,  and 
introduced  by  them  in  evidence.  This  can  operate  no  dis- 
charge to  them ;  it  is  evident  for  the  following  reasons : 

Ist.  The  suit  was  a  proceeding,  in  rem,  against  the  land 
and  slaves,  in  the  hands  of  Philip  F.  T.  Zacharie,  the  third 
poflseaaor,  and  to  which  the  defendants,  Relf  and  J.  W.  Za- 
charie, were  no  parties. 

2d.  The  obligation  of  Relf  and  J.  W.  Zacharie,  in  their 
personal  and  individual  capacities,  as  it  is  now  sued  on,  was 
never  involved  in,  and  formed  no  part  of  the  subject  matter  of 


110 


CASES  IN  THE  SUPREME  COURT 


RSLF  & 
ZACUARIK 

V9. 
X'DOXOOU 

AlTD 

M'DOirOOH 

V9, 

ABLV  Sc 

ZACHAKIX. 


Eastertt  Di8.  that  suit,  and  there  is  no  connection  or  privity  between  the 
"  ^'  '  personal  obligation  of  Relf  and  Zacharie,  upon  which  they  are 
now  sued,  and  the  obligation  imposed  on  the  possessor  of  the 
property  under  the  original  sale  which  'can  make  the  judgment 
in  the  one  case  re-act  upon  the  other ;  they  depend  upon  en- 
tirely different  principles  and  considerations. 

If  these  reasons,  strong  and  conclusive  as  we  believe  them 
to  be,  need  any  thing  to  support  and  sustain  them,  the  court, 
we  think,  will  find  abundant  and  triumphant  matter  to  that 
effect  in  the  following: 

1st.  The  judgment  of  the  Supreme  Court,  is  founded  upon 
an  oversight  or  neglect,  on  the  part  of  the  plaintiff,  M'Donoght 
to  give  notice  to  his  original  purchaser,  Pemberton,  or  those 
claiming  under  him,  of  the  raising  and  annulling  certain  mort- 
gages, which  the  plaintiff  stipulated  to  have  raised  in  the 
original  act  of  sale  of  1818,  to  Pemberton.  Now»  if  this  was 
a  technical  objection  which  would  bar  the  recovery  of  interest 
against  the  third  possessor  of  the  land  and  slaves,  or  against 
the  heirs  or  executors  of  Mrs.  Zacharie,  in  their  representative 
and  subrogated  capacities,  it  is  an  objection  which  Relf  and 
Zacharie  had  a  right  to  waive  for  a  good  consideration;  it 
existed  in  full  force  on  the  1st  July,  1829,  was  as  obvious  then 
as  it  was  in  1832,  and  their  contracting  the  personal  obligation, 
and  giving  in  that  capacity  the  notes  now  sued,  on,  is  a  clear 
and  explicit  waiver,  so  far  as  they  are  concerned.  The  objec- 
tion was  not  one  founded  on  conscience,  equity,  or  good  faith, 
it  was  merely  formal  and  technical,  and  required  no  precise  or 
specific  consideration  for  the  forbearing  to  urge  or  use  it. 

2d.  The  use  of  this  technical  objection  on  the  part  of  Philip 
F.  T.  Zacharie,  and  his  succeeding  in  it,  has  had  the  effect  to 
increase  the  succession  of  Mrs.  widow  Zacharie,  by  the  whole 
amount  of  interest  deducted  from  the  claim  of  the  plaintiff, 
M'Donogh,  in  his  suit,  in  rem,  against  the  mortgaged  pro- 
perty, and  the  present  defendants  come  in  for  their  share  of 
this  gain. 

Now,  if  this  objection  was  made  by  P.  F.  T.  Zacharie  iu 


OF  THE  STATE  OF  LOUISIANA. 


Ill 


RSLF&C 

ZACHARIS 

V9. 

AJID 
JI*DOXOOH 

vt. 

XACHABIE. 


conjunction,  or  by  the  counsel,  consent  or  connivance  of  the  Eartkri?   Du. 
present  defendants,  Relf  and  J.  W.  Zacharie,  and  the  success  *      -L^ 

of  that  defence  be  a  bar  to  the  present  action,  then  they  are 
permitted  to  use  a  mere  technical  or  formal  matter  io  one  ca- 
pacity, as  heir,  &c.,  to  increase  their  estate,  and  to  use  the 
same  judgment  rendered  in  their  faror  in  one  capacity  to  break 
down  and  destroy  a  contract  made  by  them  in  another  capa- 
city, and  thus  enrich  themselves  at  the  expense  of  good  faith, 
and  the  solemn  obligations  of  a  contract  which  they  do  .not 
pretend  to  say  was  founded  either  in  fraud,  mistake  or  igno- 
rance, and  thus  make  a  mere  matter  of  form  applicable  to  one 
case,  triumph  over  law,  equit}'  and  justice,  in  another  and  a 
difierent  case. 

If  this  defence  was  made  by  P.  F.  T.  Zacharie  alone, 
without  the  knowledge,  consent  or  connivance  of  the  present 
defendants,  then  the  parties  remain  as  they  were,  the  judg- 
ment is  good  for  him,  quo  ad  his  interest  in  the  succession  of 
his  mother,  and  he  has  a  right  to  profit  by  it ;  but  if  the  other 
parties  attempt  to  do  so  at  our  expense,  law,  justice  and 
equity,  requires  that  the  personal  obligation  tKey  have  con- 
tracted, should  interpose  and  prevent  the  consummation  of  a 
legal  fraud. 

3d.  At  the  sale  made  of  the  mortgaged  property,  after  the 
final  judgment  of  the  Supreme  Court,  James  W.  Zacharie, 
one  of  the  defendants,  became  the  purchaser  of  all  the  mort- 
gaged property,  for  the  price  and  sum  of  fifty-two  thousand 
dollars,  at  twelve  months  credit,  not  much  more  than  one  third 
of  the  price  paid  by  his  mother.  Under  such  circumstances, 
to  release  him  from  a  personal  obligation,  contracted  in  good 
faith  on  the  part  of  the  plaintiflT,  for  a  good  consideration  on 
his  part,  without  one  particle  of  proof  to  taint  its  purity  or 
justice,  in  any  view  or  shape,  would  be  to  hold  out  a  premium 
to  men  to  enrich  themselves  at  the  expense  of  all  that  is  valu- 
able in  the  law  of  contracts. 


Judge  Waits,  for  the  appellees  in  reply. 


ivt 


CASES  IN  THE  SUPREME  COURT 


msLTk 

ZACHABII 
X^DOirOOH, 

Am 
K'DoiroeH 

XAGHABIZ. 


£astsrk  Dis.  1st.  The  account  of  the  Pemherton  debt  as  stated  by  M*Do- 
July,  1841.  nogh,  his  receipt,  and  the  notes  of  Relf  and  J.  W.  Zacbarie, 
given  on  the  Ist  of  July,  1820,  constitute  an  agreement  or  con- 
tract between  M'Donogh  on  the  one  part,  and  Relf  and  J.  W, 
Zacharie  on  the  other,  relative  to  a  debt  doe  by  PembertOB,. 
and  the  succession  of  Mrs.  Zacharie,  secured  by  mortgage 
on  the  plantation. 

2d.  Either  this  agreement  is  an  independent  contraet  of  sale 
of  the  Pemberton  notes,  with  a  resolutory  condititm,  and  then 
it  was  dissolted  by  the  foreclosure  of  the  mortgage,  or  Belf 
and  Zacharie  became  sureties  in  a  collateral  or  accessory  con- 
tract, or  guarantors,  of  the  Pemberton  debt,  and  bomid  thero^ 
selves,  in'solido,  for  its  payment. 

dd.  Every  obligor  in  mi  obligation,  in  solido,  is,  in  one 
sense,  a  principal  debtor,  viz  :  be  owes  the  whole  debt,  but,  aa 
between  the  original  parties  to  the  contract,  one  debtor  may  be 
the  principal  or  real  debtor  and  the  others  only  his  sureties.  Id 
the  present  case,  Pemberton,  then  Mrs.  Zacharie,  then  P* 
F.  T.  Zacharie,  were  successively  principal  or  real  debtors. 

Relf  and  J.  W.  Zacharie,  were  never  more  than  sureties  or 
guarantors,  bound  in  solido. 

4th.  In  a  litigation  between  the  original  parties,  to  an  obliga- 
tion in  aolidOf  when  there  exists  a  real  debtor,  viz :  a  debtor 
in  his  own  right  and  the  others  are  sureties,  the  sureties  or 
guarantors  are  only  bound  to  pay  the  amount  of  the  real  or 
principal  debt,  and  may  avail  of  any  exception  (exceptions 
realles)  arising  out  of  the  contract,  or  any  failure  of  considera- 
tion, to  reduce  the  debt. 

5th.  So  also,  if  Relf  and  Zacharie  be  considered  as  guaran- 
tors of  the  payment  of  the  Pemberton  debt,  they  are  only 
bound  to  pay  so  much  of  the  debt  as  became  due  under  the 
original  contract  with  Pemberton. 

6th.  The  Pemberton  debt  as  set  forth  in  M'Donogb's   ac- 
count or  statement  of  1st  July,  1820,  was  the  consideration  oT 
the  notes  given  by  Relf  and  Zacharie  ;  that  consideration  has 
failed  to  the  amount  now  claimed  by  M'Donogh  from  defen- 
dants. 
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debt  wee  tedaced»  wete  excepUons  and  defences  which  grew 
out  of  the  contractj  and  such  as  sureties  or  guamatiors  may 
amil  of. 

8th.  There  is  tl6  e?ide<nce  tbat  Relf  end  Zaeharie  knei^  6f, 
or  meant  to  waive  any  exceptions  t6  ih6  contract  ei^  defences 
'by  which  the  debt  Cduld  be  redncedi 

If  it  was  intetbded  to  waive  them,  tt  should  havd  beeh  in- 
aeited  in  the  contract ;  as  sareties  they  Could  not  waiVe  any 
defence  growing  out  of  th^  contract. 

9th.  The  real  amount  6f  the  Peiilberton  debt  was  fiked  ill 
the  suit  of  M*D6nogh  vs.  P.  F.  1*.  Zaeharie,  and  has  beeik 
paid  in  full. 

10th.  itelf  and  J.  W.  2^charie*,  thd  sureties  or  guftrantofs 
t>f  the  payment  Of  that  debt,  are,  thetefbre  dischai^ed. 

First  point  s 

The  account,  as  stated  by  M'Dono^h  and  his  feideipt,  and 
the  notes  of  Relf  and  Kacharie,  dated  the  1st  of  Jtily,  18S9, 
tonstitute  an  agreement  or  Contract  relative  to  the  li^mbeitoti 
debt. 

The  account  Is  a  stdtemeilt  of  what  Was  then  ide  on  the 
Pemberton  debt  i  it  professes  to  be  sO. 

In  his  receipt^  M^Donegh  speaks  bf  it  as  a  stat^xiletit  of  the 
balaiice  due  and  owiny  to  him  by  John  T.  Pembirton.  The 
tecelpt  calls  itself  aii  arrangement  betWeeh  the  patties. 

The  debt  wds  due  by  Peniberton ;  had  been  assumed  to  be 
{laid  by  Mrs.  Kacharle  ;  but  it  Was  neither  the  debt  of  Relf  not 
I.  W.  Zachariei 

The  Pembetton  debt  was  Incurred  foi^  tlie  plantation  \  the 
title  to  the  piaiM'tion  Was  not  Acquired  by  ttelf  and  ZaOharle  \ 
tiie  engagement  bf  Relf  and  Zaeharie  to  jiay  that  debt  Was 
tsollateral  to  the  obligation  of  the  real  debtors  of  the  Pember-' 
ion  debt ;  We  therefore,  consider  it  fully  established,  that  it  yftJi 
tiot  the  debt  of  Relf  and  J.  W.  Zaeharie. 

We  must  recognise  it  as  a  contract  or  agreement ;  there  are 
obligations  on  both  sides ;  Relf  and  Zaeharie  sign  notes^ 
15        vot.  jcix. 
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Eambb   Dii.  M'Donogh  states  the  consideration,  and  in  relation  to  what 
"^'       —  subject  the  agreement  is  made,  viz :  the  debt  due  on  the  seven 
Pemberton  notes. 

The  notes  of  Relf  and  ZachArie,  express  to  be  for  value 
received.  What  is  the  value  received  ?  Had  these  notes 
passed  into  the  hands  of  bona  fide  holders,  this  inquiry  could 
not  be  made,  but  as  the  notes  ate  in  first  hands,  we  are  at 
liberty  to  inquire  into  the  nature  of  the  whole  agreement 

It  cannot  be  denied  that  it  is  an  agreement ;  under  what 
class  of  contracts  this  agreement  ranks,  will  be  inquired  in  the 
next  head. 
Second  point : 

The  counsel  of  defendants  has  considered  this  contract  As  an 
independent  contract  of  sale  of  the  Pemberton  notes,  with  a 
resolutory  condition. 

He  treats  the  contract  as  a  sale  by  M'Donogh  to  Relf  and 
Zacharie,  of  the  Pemberton  notes  and  mortgage,  but  a  sale  lia- 
ble to  be  dissolved  by  the  non-payment  of  the  price,  viz :   of 
the  notes  of  Relf  and  Zacharie,  like  any  other  sale  upon  credit; 
that  M'Donogh  reserved  and  exercised  the  right  to  dissolve 
the  contract  of  sale,  and  to  foreclose  the  Pemberton  notes  and 
mortgage,  and  to  prosecute  his  rights  "  the  same  as  if  this  ar- 
rangement (the  receiving  by  me  the  notes  of  Richard  Relf  and 
James  W.  Zacharie)  had  never  taken  place."     That  M'Do- 
nogh,  having  exercised  his  reserved  right  of  recourse  on  the 
Pemberton  notes  and  mortgage,  the  contract  of  sale  of  the  1st 
July,  1S29,  is  resolved  and  dissolved,  and  is  to  be  considered 
as  if  it  had  never  taken  place.     Consequently,  the  notes  of 
Relf  and  Zacharie  should  now  be  delivered  up,  for  one  party 
cannot  be. absolved  from  the  contract,  and  another  held  to   it ; 
and  he  very  consistently  demanded  that  the  amount  of  the  first 
note  which  had  been  paid  by  Relf  and  Zacharie,  should  be 
refunded. 

The  following  are  the  articles  of  the  code  on  the  resolutory 
condition :  Civil  Code,  2040. 

'*  The  dissolving  condition  is  that  which,  when  accomplish- 
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ed,  operates  the  revocation  of  the  obligiftion,  placing  matters  EAimur    Dtt. 
in  the  same  state  as  though  the  obligation  had  not  existed/'  "^*       J^ 

M^Donogh  reserves  the  right,  if  Relf  and  Zacharie  do  not 
pay  their  notes,  to  dissolve  the  agreement,  to  foreclose  the 
mortgage,  and  act  as  if  the  arrangement  had  never  taken  place. 

It  is  contended  that  he  adopted  this  alternative,  dissolved  the 
agrreement  and  cannot  now  recur  to  it. 

The  contract  is  certainly  susceptible  of  this  construction.  It 
mig^ht  be  considered  as  a  sale  of  the  notes,  on  condition  of  pay- 
ment of  the  price,  as  all  sales  on  credit  are. 

M'Donogh  might  have  enforced  the  contract  against  Relf 
and  Zacharie,  obtained  a  judgment,  sold  their  property,  impri- 
soned their  persons,  etc.,  but  he  chose  to  dissolve  it  and  have 
recourse  to  his  rights  and  remedies  against  the  plantation. 

Hut  he  cannot  dissolve  it  and  then  ask  for  specific  perform- 
ance as  he  is  now  doing.  Having  exercised  a  right  which  he 
reserved  on  the  footing  of  dissolving  the  contract,  and  treating 
as  if  it  had  never  been  made,  he  cannot  now  have  recourse 
to  it. 

Tlus  is  the  strict  legal  view  in  which  the  contract  is  to  be  con- 
sidered according  to  the  very  express  terms  of  it,  and  of  course 
it  furnishes  the  defendants  with  a  complete  defence  against 
their  notes. 

If  Relf  and  Zacharie  are  to  pay  their  notes,  M'Donogh 
must  give  up  to  them  the  Pemberton  notes,  and  as  will  be  seen 
hereafter,  he  has  precluded  himself  from  doing  so.  If  the 
contract  is  not  thus  to  be  viewed  as  a  sale  of  the  Pemberton 
notes,  dissolved  by  M'Donogh  for  want  of  fulfilment  of  its 
conditions,  the  next  inquiry  is,  to  what  other  class  of  contracts 
does  it  belong. 

It  is  of  great  importance  accurately  to  determine  the  class 
of  contracts  to  which  any  particular  agreement  belongs,  for  in 
that  way  only  can  the  appropriate  legal  principles  be  applied  to 
its  obligations  ;  and  if  we  do  not  keep  the  appropriate  legal 
principles  of  every  contract  in  view  in  deciding  on  it,  the  ad- 
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Howeyer  martificially  a  coxUraci  is  made,  it  is  not  di^ukto 
ascertain  (be  proper  class  to  which  it  belcmgs,  if  we  vegar4 
8ubstaaoe«  not  form.  Parties  caimot  make  the  contract  of  dgh 
nation  out  of  a  sale,  by  saying  that  one  gives  land,  and  the 
other  n^oney,  even  if  sepiM^ate  notarial  acts  be  drawn  with  pro^ 
per  form  of  bonds, 

Nor  C£ui  a  contract,  in  substance  a  partition,  be  made  a  sale  ; 
por  a  sale,  an  exchange,  etc.;  nor  can  what  is  a  contract  of  let- 
ting  and  hiring,  by  any  form  of  words,  be  ihade  a  sale* 

Let  us  examine  what  {3  the  substance  of  the  contract  under 
consideration : 

.  M^Donogh  is  the  holder  of  Pemberton's  notes,  secured  by 
mortgage  qp  a  plantation,  which  had  been  purchased  by  Mrs., 
^acharie,  who  had  stipulated  to  pay  the  notes  of  Pemberton. 
On  the  tst  July,  18^,  they  were  all  due.  H'Donogh  agrees 
with  Relf  and  Zacharie,  that  if  they  will  gire  their  notes  at 
from  one  to  six  years,  bearing  interest,  for  the  amount  due  on 
the  Pemberton  notes,  which  bore  interest,  he  will  give  the  time, 
but  expressly  reserving  the  right  to  annul  the  contract  and 
foreclose  the  mortgage,  if  any  of  their  notes  are  not  paid. 

There  is  also  an  express  agreement,  that  if  Belf  and  Za- 
charie pay  their  notes,  they  shall  be  subrogated  to  the  rights 
of  M'Donoghon  the  Pemberton  notes.  Relf  and  Zacharie 
make  this  agreement  and  give  their  joint  and  several  notes 
accordingly. 

The  question  is,  what  is  the  nature  of  this  contract;  under 
what  head  of  contracts  is  it  to  be  classed. 

Is  it  a  sale,  a  loan,  a  pledge,  a  suretyship,  guarantee,  ox 
what  other  denomination  of  contract. 

If  it  b^  a  conditi<>n^  sale,  we  hare  seen  it  is  dissolved,  an4 
defendants'  notes  must  be  deKvered  up  to  them. 

Let  us  examine  if  it  be  not  a  contract  of  suretyship,  a  coU 
Intend  or  accessory  contract,  a  contract  to  guarantee  the  pay* 
nient  ef  «^  debt  due  by  a  third  person. 
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The  counsel  of  M^Donogh  admits  in  head  No.  6,  that  there  EAUTKur    Dm. 
are  two  coniTacts ;  ooe  principal  or  main  cootract,  and  one  coU  - — :-  . 

lateral  or  acceaeory  contract.  He  contends  that  Relf  and  Za- 
cbarie*s  notes  or  contract,  is  the  principal  or  main  contract^  and 
the  Pemherton  debt  is  a  collateral  contract  to  secure  the  other* 
Let  tts  test  this  question  by  the  definition  of  principal  and  col« 
lateral  contracts,  Civil  Code,  764. 

A  principal  contract  is  one  entered  into  by  both  parties,  oa 
iheir  oum  accounts,  in  the  several  qualities  they  assume.  An 
Accessory  contract  is  made  for  assuring  the  performance  of  a 
prior  contract,  either  by  the  same  parties  or  by  others,  such  as 
suretyship,  mortgage  and  pledge. 

Pothier  deGnes  the  contract  of  surety,  to  be  a  contract  by 
which  a  person  obliges  himself,  on  behalf  of  a  debtor  to  a  cre« 
ditor,  to  pay  him  either  the  whole  or  part  of  what  is  due  from 
such  debtor,  and  by  way  of  accession  to  his  obligation. 

It  is  on  this  point  that  the  whole  case  turns.  Under  head  No. 
4,  the  counsel  of  M'Donogh  says : 

**  Belf  and  Zacharie  asked  and  obtained  from  the  plaintiflT, 
M^Dottogh,  a  further  prolongation  of  the  time  of  payment, 
(▼iz :  of  the  Pemberion  debt,)  of  six  years  from  that  date,  (viz: 
of  the  Ist  of  July,  1839,)  on  their  giving  their  individual 
notes  at  one,  two,  three,  four,  five  and  six  years,  for  the  amount, 
with  six  per  cent,  interest  for  the  time  they  had  to  run,  making 
themselves  the  principal  debtors,  and  leaving  the  old  notes  of 
Pemherton  with  the  mortgage,  as  a  security  for  their  eventual 
payment.'* 

In  this  passage  the  counsel  of  M'Donogh  adroitly  assumes 
the  only  point  in  controversy,  viz :  who  were  the  principal, 
real,  original  debtors,  which  was  the  principal  and  which  the 
collateral  contract. 

All  persons  who  bind  themselves  jointly  and  severally,  are 
considered  in  law  as  principal  debtors  in  this  sense  of  the 
word,  that  each  obligor  owes  the  whole  debt,  yet  in  the  truth 
of  things  only  one  person  may  be  the  real  debtor,  and  the 
pther  his  sureties ;  and  if  the  sureties  in  solido,  when  called 
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EAtTXBir    Di8.  upon  to  pay,  can  show^that  the  real  debtor  did  not  owe  the  debt, 

July^  1841.  ji  -.  'iiti'i  lit 

■•  or  owed  only  part  of  it,  or  has  paid  all  that  is  due  on  the  debt, 
the  sureties  are  entitled  to  relief,  being  bound  to  pay  only  what 
the  real  debtor  is  bound  to  pay.  This  idea  is  fully  expressed 
in  article  2102. 
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I(  the  affair  for  which  the  debt  has  been  contracted  in  solido^ 
concern  only  one  of  the  co-obligees  in  solido,  that  one  is  lia- 
ble for  the  whole  debt  towards  the  other  co-debtors,  who,  with 
regard  to  him  are  considered  only[as  his  securities. 

It  is  manifest  that  the  word,  co-obliges,  is  erroneously  trans- 
lated into  co-obligees.  The  correct  translation  of  this  past  par- 
ticiple is  co-obligois ;  an  obligee  in  English  is  the  person  in 
whose  favor  the  obligation  is  made ;  an  obiig6  in  French  is  thq 
person  bound  to  ful&l  the.obligation,  or  what  we  call  an  obligor. 
The  French  have  no  corresponding  substantives  to  our  words 
obligor  and  obligee. 

Pothier's  language.  No.  264,  is :  *•  If  one  person  only  pro- 
fits by  the  contract,  and  the  other  is  only  bound  in  solido  with 
him,  for  his  accommodation,  the  person  who  has  alone  profited 
by  the  contract  is  the  only  debtor ;  the  other,  although  a  prin- 
cipal debtor  as  regards  the  creditor,  is,  as  regards  his  co-debtor,, 
with  whom  he  is  bound  for  his  accommodation,  only  a  surety 
for  the  principal  debtor  for  whom  he  becomes  surety." 

It  is  the  common  case  of  an  accommodation  endorser,  who 
is  bound  to  the  payee  for  the  whole  note,  but  is  not  bound  at  all 
if  the  maker  be  not  bound,  or  has  paid. 

We  say  that  Pemberton  was  the  real  debtor,  and  whatevei: 
sum  Pemberton  was  bound  to  pay,  Relf  and  Zacharie  were 
bound  to  pay.  If  Pemberton,  or  those  who  engaged  to  pay 
his  notes,  have  paid  all  that  is  legally  due  on  these  notes,  the 
engagement  of  Relf  and  Zacharie  is  fulfilled. 

We  insist,  that  from  the  nature  of  the  contract,  and  the 
terms  of  the  agreement  of  the  1st  July,  1829,  the  original  or 
real  debt  always  remained  the  debt: 
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1st.  Of  Pemberton,  who  made  the  notes  in  1818. 

2i»  Of  Erwin  who  assumed  it  in  1821. 

dd.  Of  Mrs.  Zacharie,  who  also  assumed  it  in  1821. 

4th.  Of  P.  F.  T.  Zacharie,  who,  also,  assumed  it  in  1830. 

On  the  1st  July,  1829,  it  was  the  debt  of  Mrs.  Zacharie's 
•succession. 

By  the  agreement  of  1st  July,  1829,  Relf  and  J.  W.  Zacha- 
rie, gave  their  personal  guarantee  for  its  payment,  became 
bound  as  sureties  in  solido^  entered  into  a  collateral,  accessory 
«nd  auxiliary  contract  for  its  payment ;  superadded  their  per- 
-sonal  responsibility. 

Relf  and  Zacharie  bound  themselves  to  pay  the  whole  debt 
due  by  the  purchasers  of  the  Pemberton  plantation ;  they  are 
sureties  inasmuch  as  they  only  bind  themselves  to  pay  the  debt 
due  by  other  persona, 

A  principal  debtor  is  usually  understood  to  be  .one  who  has 
received  the  value  and  owes  the  debt  on  his  own  account*  Any 
oue  who  has  not  received  value  but  from  friendship  or  other 
collateral  motives  undertakes  to  pay  the  debt  of  another,  is  a 
mere  surety  or  guarantor ;  he  accedes  to  a  contract  already  in 
existence,  and  binds  himself  to  fulfil  it.  Still  he  is  only  bound 
to  pay  the  debt  due  by  the  real  debtor,  and  no  more.  If,  by 
•cuiy  legal  grounds  arising  out  of  the  contract,  the  real  debtor 
is  discharged,  the  accessory  contract  becomes  also  extinct. 

Let  us  criticise  and  examine  the  language  of  M'Donogh's 
€igreement  of  the  1st  of  July,  1829. 

Ist.  He  acknowledges  the  receipt  of  Relf  and  Zacharie's 
«ix  notes. 

2d.  He  says,  if  Relf  and  Zacharie's  six  notes  are  regularly 
paid  when  due,  *•  they  will  be  in  full  payment  to  me  of  the 
balance  due  me  on  seven  promissory  notes,  held  by' and  owing 
nu  as  above  stated,  by  John  T.  Pemberton,  and  secured,"  &c. 
3d.  He  says,  said  notes  of  John  T.  Pemberton  being  still  in 
my  poasession,  and  to  be  held  by  me  until  the  notes  of  Relf 
and  J.  W.  Zacharie  are  paid,  when  they  (viz :  Pemberton's 
notes)  are  to  be  delivered  up  to  Bplf  and  Zacharie. 
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CASES  IN  THE  SUPREIWE  COURT 

4tli.  In  case  that  Relf  and  Zacharie^s  notes  are  not  paid, 
M^Donogh  reserved  the  right  of  foredosing  the  mortgage  on 
Pemberton's  notes  as  if  the  arrangement  (Wz:  the  rec^^ing 
the  notes  of  Relf  and  Zacharie)  had  never  taken  place^ 
>v'  Now,  it  does  appear  manifest,  that  if  M'Donogh  had  at  once 
given  up  the  notes  of  Pemberton  without  reservation,  fof  tiie 
notes  of  Relf  and  Zacharie,  it  would  have  been  a  sale  of  the 
Pemberton  notes. 

But  he  does  not  do  so :  either  then  it  is  a  sale  of  the  Pember- 
ton notes,  on  the  condition  of  the  payment  of  the  price,  which 
sale  M*l)onogh  has  chosen  to  dissolve^  because  tiie  price  was 
not  paid ;  which  is  the  view  taken  of  the  contract  by  the  se- 
nior counsel  of  Relf  and  Zacharie. 

Or  else,  it  is  a  contract  of  guarantee  or  suretyship,  entered 
into  by  Relf  and  Zacharie,  to  guarantee  and  secure  to  M'Do- 
tiogh  the  full  payment  of  all  that  was  or  would  legally  be  due 
and  owing  on  the  Pemberton  notes* 

And  we  would  here  again  observe,  that  it  is  not  in  the  power 
of  parties  by  the  use  of  words,  to  change  the  real  and  legal 
nature  of  contracts.  If  Relf  and  Zacharie  had  in  so  many 
words,  said,  we  promise  to  pay  M'Dooogh  the  amount  due  on 
the  Pemberton  notes,  and  make  ourselves  principal  or  real 
debtors  therefor,  such  words  cannot  dlter  the  force  and  efiect  of 
the  law ;  the  debt  would  stiU  have  been  the  debt  of  Pember- 
ton, and  Relf  and  Zacharie  would  onlf  have  been  sureties :  foi* 
one  who  is,  in  the  truth  of  things,  oiil)r  a  surety  for  the  debt 
of  another,  cannot,  by  words,  chang'e  the  nature  of  the  con- 
tract, any  more  than  contracting  parties  by  calling  a  sale,  wher^ 
property  is  given  and  money  paid  for  it,  a  donation,  mtike  it  so; 
or  tnake,  what  is  in  truth  a  partition,  a  sale,  by  the  wotds  they 
use. 

M*Donogh  might  have  sold  the  Pemberton  debt  of  •74,770 
84  for  what  sum  he  pleased,  and  even  in  that  case,  as  we  shalj 
hereafter  show,  if  only  $40,000  was  due  on  it,  M'Ddnogfh 
would  have  beeh  liable  for  the  deficiency,  under  Civil  Chdci 
nr/ic/e  2616 :  he  Who  sells  a  debt  or  incotporeal  right  warrants 
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its  existence  at  the  time  of  the  transfer,  though  no, warranty  be  Bastkhk    Dts. 
mentioned  in  the  deed.  ^lll 1_ 

It  is  clear,  from  the  language  of  the  agreement,  that  M*Do- 
nogh  never  gave  np  his  original  debt  and  mortgage ;  he  never 
assigned  it  or  transferred  it.  He  promised  to  do  so,  if  and 
when  Relf  and  Zacharie  should  pay  their  notes,  reserving  a 
right  to  dissolve  the  agreement  if  they  did  not  comply  with 
their  engagement. 

If,  then,  it  was  not  a  conditioned  sale  of  the  Pemberton  notes, 
wliich  might  be  and  was  dissolved  by  M'Donogh,  on  account 
of  the  non-compliance  on  the  part  of  Relf  and  Zacharie,  the 
only  other  point  of  view  in  which  the  contract  can  be  consider- 
ed, is,  that  Relf  and  Zacharie  became  sureties  or  guarantors  for 
the  payment  of  those  notes. 

As  we  consider  that  the  result  of  this  suit  depends  on  the 
legal  character  or  nature  of  the  agreement  of  the  1st  of  July, 
1839,  we  must  be  permitted  to  illustrate  the  position,  that  Relf 
and  Zacharie  are  only  sureties,  and  to  try  the  character  of  their 
liability  by  every  test. 

Suppose,  that  on  the  1st  of  July,  1829,  Pemberton's  notes 
had  all  been  paid,  unknown  to  Relf  and  Zacharie,  would  Relf 
and  Zacharie  have  been  liable  on  their  notes?  Assuredly 
not ;  for  if  there  was  no  subsisting  debt  due  by  Pemberton, 
the  contract  of  the  Ist  of  July,  1829,  would  be  void.  Suppose 
that  Pemberton,  or  his  assigns,  under  the  purchase  of  the  plan- 
tation, had  brought  a  suit  on  the  contract  of  sale,  or  when  sued 
on  the  Pemberton  notes  by  reason  of  redhibitory  vices  in  the 
slaves,  or  deficiency  in  the  quantity  of  the  land,  had  struck  off 
•30,000  from  the  purchase  money,  viz :  reduced  Pemberton's 
notes  that  amount,  or  that  Pemberton  and  subsequent  purcha- 
sers had  been  wholly  evicted,  and  had  set  up  this  defence,  and 
been  discharged  from  liability,  would  not  Relf  and  Zacharie 
hare  been  entitled  to  a  like  reduction  on  discharge  from  their 
notes? 

Relf  and  Zacharie  undertook  to  pay'the  sum  due  on  the  sev- 
en Pemberton  notes ;   this  was  the  sum  and  substance  of  the 
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£a«tikv    Dis.  coatract  on  their  part,  and  the  reducing  it  by  calculation  to  a 
^'        1^  fixed  sum  on  the   Isft  of  July,  1829,  did  not  bind  them  to  pay 
that  sum  on  the  notes,  if  so  much  was  not  due  on  theni. 

Suppose  there  had  been  an  error  of  calculation,  and  $30,000 
struck  off  on  account  of  this  error,  would  it  not  hare  reduced 
the  liability  of  Relf  and  Zacharie  an  equal  sum  ? 

The  mere  fact  of  the  claim  being  liquidated  in  figures  on 
the  1st  of  July,  ISSSd,  did  not  bind  them  to  that  figured 
account,  if,  either  in  fact  or  in  law,  thai  account  was  not 
due. 

As  we  have  seen  a  release  of  Relf  and  Zacharie  from  their 
engagement,  an  agreement  to  surrender  up  and  dissolve  the 
agreement  of  the  1st  of  July,  1829,  could  not  have  diminished 
M^Donogh's  claim  on  the  Pemberton  notes ;  but  a  release  of 
the  Pemberton  notes  or  mortgage  would  have  released  Relf 
and  Zacharie.  Yet  the  counsel  of  M*Donogh  affects  to  con- 
sider Relf  and  Zacharie  as  the  principals,  viz  :  real  debtors,  in 
contradiction  to  the  affidavit  of  his  own  client. 

It  is  again  urged,  if  the  contract  of  the  1st  of  July,  1830,  be 
not  a  contract  of  surety,  in  which  the  debtor  of  the  Pemberton 
notes,  viz :  the  person  who  was  bound  to  pay  them,  was  the 
real  debtor,  and  Relf  and  Zacharie  were  the  sureties,  there  is 
no  class  of  contracts  to  which  it  belongs. 

Relf  and  Zacharie  might  not  have  been  able  to  avail  them- 
selves of  any  defence,  if  their  notes  had  passed  into  the  hands 
of  bona  fide  holders ;  but  that  would  have  arisen  from  the  ybrm 
of  the  contract  J  which  was  thrown  into  the  shape  of  negotiable 
notes. 

But  so  long  as  the  notes  remain  in  the  hands  of  M'Donogh 
the  original  party  to  the  contract,  Relf  and  Zacharie  stand,  as 
to  him,  in  uie  same  relation  as  if  they  had  signed  a  contract, 
binding  themselves  in  solido,  to  pay  to  him  the  debt  due  by 
the  debtor  of  the  Pemberton  notes.  The  Pemberton  notes 
being  in  the  hands  of  M'Donogh,  were  subjected  to  all  the 
conditions  of  the  original  contract  out  of  which  they  sprung. 
So,  also,  the  Relf  and  2achape  notes  in  M*Donogh*s  hands 
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mast  be  subjected  to  all  the  conditions*  events  and  quaEfi- EAsnur    Dit. 
cations  of  the  argreement,  which  was  the  cause  of  their  ezis- ;       ^' 
tence. 

If  the  debtor  of  the  seyen  Pemberton  notes  has  paid  to 
M'Donogh  all  the  money  that  is  legaUy  due  upon  them,  the 
Relf  and  Zacharie  notes  are  discharged ;  for  what  was  all  that 
Relf  and  Zacharie  undertook  and  were  legally  liable  for,  by 
giring  their  six  notes  on  the  1st  of  Jul]C,- 1829.  And  as  we 
shall  hereafter  find,  all  that  was  ever  legally  due  upon  the 
Pemberton  notes  has  been  paid  M*Donogh. 

3d.  In  obligations  in  tolidOj  every  obligor  owes  the  whole 
debt ;  but,  as  between  original  parties  to  the  contract,  one 
debtor  may  be  the  real  debtor,  and  the  others  his  sureties. 
The  payment  by  any  one  obligor,  to  the  creditor,  of  all  that  is 
legally  due  on  the  debt,  discharges  the  co-obligors  as  to  the 
creditor,  as  before  observed.  This  is  only  an  enunciation  of  a 
text  of  the  code,  article  2102. 

If  the  afTair  for  which  the  debt  has  been  contracted  in  tali* 
doy  concerns  only  one  of  the  co-obligors  in  aolidot  that  one  is 
liable  for  the  whole  debt  towards  the  other^co-debtors,  who» 
with  regard  to  him,  are  considered  only  as  his  seeuritiea. 

The  word  co-obligees,  ^as  we  have  seen,  is  an  erroneous 
translation  of  the  French  word  co-obliges,  which  means  co- 
obligoTs,  which  is  clear  from  the  idiom  of  the  French  lang- 
nage ;  also,  from  Pothier,  part  2,  chapter  8,  number  204. 

If  any  one  co-obligor  pays  the  debt,  the  rest  are  discharged 
as  regards  the  creditor  ;  and  if  it  be  the  principal  or  real  debt" 
or  himself,  who  pays,  the  co-obligors  are  discharged  [alto- 
gether. 

Who  was  the  debtor  6f  M*Donogh  T 

1st.  Pemberton.  "- 

2d.  Erwin,  when  he   bought  from  Pemberton,  agreed  to 

pay  his  notes. 
3d.  Mr3<  Zacharie,  when  she  bought  from  Erwin,  agreed  to 

pay  the  Pemberton  notes. 
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Bavtebv  Dk8.  4th«  In  18^9,  the  succeBsion  of  Mrs.  Zacharie  was  bound  to 
^'        1-  pay  these  notes. 

5th.  In  1830,  P.  F.  T.  Zacharie,  when  he  purchased  the 
plantation,  agreed  to  pay  the  Pemberton  notes. 

In  18^,  Relf  and  Zacharie,  in  their  individual  capacities, 
as  M,Donogh's  counsel  admits,  agreed  to  pay  this  debt,  a 
dd>t  not  due  by  ihemsetvesy  but  due  by  Pemberton  and  the 
succession  of  Mrs.  Zacharie. 

Relf  and  Zacharie  thus  became  sureties  in  solido,  for  Pem- 
berton and  the  Zacharie  succession.  In  1883-4,  in  a  suit  be- 
tween M'Donogh  and  P.  F.  T.  Zacharie,  the  amount  of 
the  debt  tlie  by  Pemberton,  and  the  Zacharie  succession  was 
liquidated  at  the  sum  of  fifty-two  thousand  and  twenty-eight 
dollars  and  sixty-three  cents,  and  the  whole  of  that  sum  has 
been  paid  to  M^Donogh. 

The  whole  object  and  agreement  of  Relf  and  Zacharie  in 
giving  their  notes,  was  to  pay  the  Pemberton  notes  and  debt 
to  M*Donogh. 

All  that  was  legally  due  upon  the  Pemberton  notes  has 
been  paid ;  it  follows  that  Relf  and  Zacharie's  notes  are  dis- 
charged. 

The  counsel  of  M*Donogh  says,  that  the  suit  was  in  rem. 
Admit  it,  but  it  must  have  been  in  consequence  of  the  debt  due 
by  some  present  or  previous  owner  of  the  re«,  who  was  the 
debtor,  for  whose  debt  the  thing  had  been  mortgaged.  That 
person  or  (he  person  who,  succeeding  to  the  title  of  purchaser, 
agreed  to  fulfil  his  obligations,  was  the  real  and  true  and  actu- 
al debtor,  and  it  was  for  the  fulfilment  of  that  obligation  that 
Relf  and  Zacharie  were  sureties. 

If  the  Pemberton  debt  was  a  collateral  security  for  Relf  and 
Zacharie's  notes,  when,  and  where,  and  how,  and  by  whom 
was  it  made  so  ? 

Where  is  the  agreement  by  which  the  owners  of  the  Pem- 
berton plantation  bound  themselves,  or  the  Pemberton  planta* 
tion,  to  pay  the  notes  of  Relf  and  J.  W.  Zacharie  ? 
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Which  is  oldest  in  point  of  time  ?      How  can  the  collateral  EisTKmjr   Djs. 
debt  exist  before  the  principal  debt?      The  inconsistencies   of      °^* 
this  assumption  are  endless. 

4tb.  In  a  litigation  between  the  original  parties  to  an  obliga- 
tion in  solido,  where  there  is  a  real  debtor,  viz  :  a  debtor  in 
his  own  right,  and  the  others  are  sureties,  the  sureties  are 
only  bound  to  pay  the  amount  of  the  real  or  principal  debt, 
and  may  avail  of  any  exception  ^*  exceptions  realles**  arising 
out  of  the  contract,  or  a  failure  of  consideration  to  reduce  the 
debt 

The  dtfierence  between  exceptions  or  defences,  growing 
out  of  the  contract,  and  personal  exceptions,  is  tery  clear. 

Personal  exceptions  belong  only  to  the  person  using  them, 
88  minority,  coverture,  insanity,  etc.  Real  exceptions  grow 
out  of  the  contract,  such  as  fraud,  lesion,  error  in  the  contract, 
£uluTe  of  consideration,  redhibitory  vices  in  slaves,  eviction 
from  the  object  of  sale,  etc. 

In  the  brief  of  M'Donogh's  counsel  under  the  6th  head,  it  is 
said :  **  That  the  judgment  of  the  Supreme  Court,  in  the  case 
of  M^Donogh  and  Zacbarie,  5  Louisiana  Reports,  relieved  the 
third  possessor  from  the  obligation  to  pay  interest,  for  reasons 
solely  applicable  to  the  position  and  rights  of  the  parties, 
resulting  from  the  original  contract  with  Ptmberton  ;  noth- 
ing else  was  submitted  by  the  pleadings ;  nothing  else  was 
embraced  by  the  decree." 

Under  the  10th  head,  it  is  said,  that  the  judgment  of  the  Su- 
preme Court,  (which  cut  off  thirty-six  thousand  dollars  inte- 
rest,) was  founded  on  a  technical  or  formal  objection,  which 
could  only  axail  P.  F.  T.  Zacharie. 

The  first  passage  admits  expressly,  that  the  defence  on  which 
the  interest  was  reduced,  *'  resulted  from  the  originel  contract 
with  Pemberton  ;**  viz :  is  an  exception  realle.  This  is  pre- 
cisely what  we  contend  for.  The  interest  was  to  stop,  if 
M'Donogh  did  not  discharge  the  mortgages,  and  notify  Pem- 
berton, or  his  assigns,  of  the  fact. 

i.  Zachsrie  became  not  only  a  privy  in  estate,  but  a  privy 
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Bahterit   Di8.  in  contract  to  Pemberton,  and  also  a  party  to  the  original  con- 

hJ. L-  tract.      She  bound  herself  to  pay  Peoiberton's  notes,  and 

M'Donogh  was  party  signing  to  this  contract,  and  was  bound 
to  fulfil  all  its  obligations  to  Mrs.  Zacharie,  and  to  every  suc- 
cessor to  the  title  of  the  plantation. 

M'Donogh  failed  to  fulfil  the  contract,  he  did  not  notify  Mrs. 
Zacharie,  nor  her  heirs,  nor  the  purchaser,  P.  F.  T.  Zacha- 
lie,  that  he  had  cancelled  the  mortgages.  His  obligation  to  do 
so,  resulted  from  his  contract,  and  the  benefit  of  his  failure  to 
comply  with  the  contract  extended  to  every  assign  of  Pember- 
ton, and  more  especially  to  Mrs.  2acharie,  with  whom  he  had 
expressly  contracted  in  relation  to  it.  The  interest  from 
18124  was  struck  off,  because,  of  hia  failure  to  comply  ivith 
the  obligcLtion  qf  his  contract  with  Pemberton  and  Mrs.  Zac- 
harie. 

It  is  difficult  to  understand  what  is  meant  by  that  passage  of 
the  brief  which  calls  the  defence  a  technical  one.  A  techni" 
cal  objection  usually  refers  only  to  the  form  of  the  remedy.  If 
it  be  meant  to  convey  the  idea,  that  the  objection  by  which 
the  interest  was  lost,  viz :  the  want  of  notification  of  the  can- 
celment  of  the  mortgages,  as  stipulated  by  M^Donogh,  was  an 
objection  personal  only  to  Pemberton  or  his  successors  in  ti- 
tle, we  say  the  objection  could  be  taken  by  Pemberton  or  his 
successors  in  title  ;  and  in  fact,  it  was  successfully  taken  by 
P.  F.  T.  Zacharie  in  that  capacity ;  but  we  say  it  could 
also  be  taken  by  the  sureties  to  that  contract  of  sale,  because 
as  is  said  in  the  eighth  head,  it  grew  out  of  that  contracts 

It  was  not  what  is  called  a  personal  exception,  like  minori- 
ty, coverture,  insanity,  &c.,  which  can  only  be  taken  by  the 
minor,  married  woman,  &c.,  and  not  by  their  sureties ;  but  it 
is  an  exception  arising  out  of  the  contract^  out  of  the  stipulor 
tions  made  by  the  vendor,  which  every  successive  vendee  or 
his  sureties  may  avail  of.     Civil  Code^  9029. 

Suppose  that  there  had  been  redhibitory  vices  in  the  slaves^ 
diminution  or  deficiency  in  the  quantity  of  the  land,  eviction 
for  want  of  title  in  the  vendor,  the  original  vendee,  and  every 
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successive  vendee  and  their  sureties  could  set  up  this  objection  Eaitiiin  "Dh. 
and  reduce  or  discharge  the  contract  of  debt,  because  the  ven-  .  - 
dor,  as  part  of  his  contract,  is  bound  to  warrant  the  slaves,  the 
quantity  of  land  and  the  title,  to  Pemberton  and  his  assigns  or 
successors,  and  the  defence  grows  out  of  the  contract ;  and  as 
this  exception  grows  out  of  the  contract,  it  avails  the  sureties 
of  the  contract;  and  minority,  coverture,  &c.,  could  not  avail 
the  sureties,  because  they  are  mere  personal  exceptions,  which 
can  only  be  used  by  the  minor,  married  woman,  &c.  There 
was  another  exception  which  the  counsel  of  M^Donogh  does 
not  notice,  viz :  that  a  large  amount  of  the  interest  on  the  Pem- 
berton debt  was  struck  off,  because  that  P.  F.  T.  Zaxsharie, 
the  successor  of  Pemberton,  was  disturbed  in  his  possession 
by  the  suit  of  the  heirs  of  Belly.  See  5  Louisiana  Report 8 ^ 
254. 

This  disturbance,  under  contracts  made  during  the  old  code, 
page  360,  article  85.  Daquin  et  al.  vs.  Coiron,  3  Jjouisiana  Re- 
portSj  409,  puts  a  stop  to  the  interest  on  the  debt.  This  ex- 
ception is  one  which  arose  out  of  the  law  of  the  contract^ 
and  availed  Pemberton,  and  every  successive  vendee,  and 
of  course  availed  the  sureties  or  guarantors  of  the  vendee. 

After  all,  it  resolves  itself  again  into  the  question,  were  Relf 
and  J.  W.  Zacharie,  by  virtue  of  the  contract  of  the  1st  of 
July,  1829,  sureties  and  guarantors  of  the  Pembevton  debt? 
If  they  were,  as  we  think  we  have  proved,  then  these  excep- 
tions by  which  $36,000  of  the  interest  was  struck  off,  avail  them 
as  effectually  as  they  have  availed  those  who  succeeded  Pem- 
berton in  the  title  and  in  the  obligation  to  pay  the  debt.  We 
think  we  have  made  it  appear  very  clear,  that  if  Relf  and 
Zacharie  had  paid  their  six  notes,  they  would  have  beeA  entit- 
led to  an  assignment  or  transfer  of  the  Pemberton  notes  and 
mortgage  to  themselves. 

If,  when  called  upon  for  payment  of  their  notes,  Relf  and 
Zacharie  had  ascertained  that  M'Donogh,  under  whose  con- 
trol they  were,  had  released  the  whole  or  any  part  of  the  Pem- 
berton debt,  such  fact  of  release  would  constitute  a  defence  to 
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Easteutt  Drs.  Relf  and  Zacharie :  a  release  to  the  drawer  of  a  note,  releases 
jyy,  mi^  the  endorser.     Civil  Code.  3030. 

The  surety  is  discharged,  when,  by  the  act  of  the  creditoFf 
the  subrogation  to  his  right,  mortgages  and  privileges,  can 
no  longer  be  operated  in  favor  of  the  surety.  A  release  to 
the  principal  releases  the  surety. 

So  it  is,  if  the  creditor  does  any  act,  or  omits  to  do  any  act* 
by  which  commission  or  omission  the  recourse  against  the  real 

debtor  is  lost  or  diminished,  the  surety  is  discharged.     Princi' 
pal  and  Surety ^  98  Pothier, 

On  a  payment  by  Relf  and  Zacharie,  M'Donogh  was  bound 
to  assign  to  them  the  Pemberton  notes  and  mortgage,  with 
all  the  rights  belonging  to  them,  as  secured  by  the  contract. 

In  the  winter  of  1841,  a  re-argument  of  this  case  was  or- 
dered. 

The  case  was  then  argued  by  D,  Seghers  and  G.  EustiSf 
Esquires,  of  counsel  for  the  appellees,  and  by  Mcizureau 
and  J,  R.  Grymesy  Esquires,  for  the  appellant  M'Donogh. 

Eustisy  in  the  further  argument,  maintained  the  following 
points  on  the  part  of  the  appellees: 

1.  The  main  inquiry  in  this  case  is  as  to  the  character  of  the 
contract  between  the  parties. 

The  nature  of  a  contract  depends  entirely  on  the  obliga- 
tions it  imports;  its  form  is  immaterial.  The  contract  under 
consideration  has  every  requisite  of  the  contract  of  surety  ; 
Code,  art.  3004 ;  Pothier  on  Obligations,  365. 

The  law  of  suretyship  appears  to  contemplate  the  case  of 
the  contract  being  modified  by  the  various  agreements  of  par- 
ties, which  their  convenience  may  suggest,  but  when  in  point 
of  fact  the  contract  is  one  of  surety  between  the  original  par- 
ties, it  holds  them  to  the  principles  of  the  contract.  *'  If  the 
suretyship  exceeds  the  debt,  or  is  contracted  on  more  onerous 
conditions,  it  shall  be  reduced  to  the  conditions  of  the  principal 
obligation ;"  Code,  3006,  3014;  2  Pardessus,  Droit  Commer- 
cial, No.  385. 
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If  a  bill  or  note  is  given  in  consideration  of  a  pre-eidsting 


special  contract,  and  that  contract  fails,  is  rescinded  or  satisfiedp 
this  fact  will  be  a  good  defence  between  the  original  parties  of 
the  bill  or  note ;  Bailey  on  Bills,  d42. 

2.  If  this  be  not  a  contract  of  surety,  it  is  incumbent  on  the 
opposite  party  to  show  to  what  class  of  contracts  it  does  ih  fact 
belong,  and  our  inquiries  are  not  at  all  aided  by  its  designation 
88  a  contract  sui  generis^ 

This  contract  strictly  and  techniciilly  is  of  that  class  of  con- 
tracts known  among  the  Romans  as  ptLcta  C(m9titutm  peetmim; 
Institutes,  libv  4,  tit.  6,  sec*  8  and  9;  ff.  13,  tit.  6,  laws  1,  19| 
id  quod  Glo88.  p.  9,  z:  Code  4,  tit.  18 ;  Sententis  Pauli,  lib.  2, 
tit.  2 ;  Pandects  by  Pothier,  vol.  6,  p.  494 ;  Pothier  on  obliga^ 
tions,  following  456,  sec.  ix.,  not  in  use  at  present ;  Toulier* 
ToL  6,  No.  396 ;  RSgles  de  droit,  237^ 

The  pactum  constitute  pegunis  is  a  contract  of  surety ;  Hen** 
Beccius  ad  pandectas,  lib.  xiii,  tit,  vi,  sec.  ciy;  Voet  ad  Pon* 
deciasy  lib.  xiii,  tit.  vi,  sec.  14,  ff.  lib.  xiii,  tit.  r  i  19  de  pecu^ 
ni4  constitute  Gloss. 

The  reduction  of  the  Pemberton  deblliy  the  judgment  in  the 
ease  of  M'Donogh  vs,  Zacharie,  was  from  a  cause  ilot  personal 
to  the  parties  but  inherent  in  the  debt  itself ;  to  wit :  the  omis- 
sion on  the  part  of  M*Donogh  to  perform  a  condition  without 
which  judgment  the  debt  was  not  demandable.  This  defence 
is  available  to  sureties  ;  Code,  3029 ;  Pothier,  380. 

A  consequence  which  follows  from  the  judgment  and  satiS" 
faction  of  the  Pemberton  debt  is  that  it  is  no  longer  in  the 
power  of  M'Donogh  to  subrogate  Relf  and  Zacharie  to  his 
rights  as  a  creditor  of  the  PembettOn  debt ;  that  debt  having 
been  extinguished,  and  if  by  a  less  sum  than  its  nominal 
amount  the  reduction  was  in  consequence  of  an  omission  or 
laches  of  the  creditor.  The  case  of  Galy,  Sixey,  Reports  of 
the  Court  of  Cassation,  dOi  2,  89 ;  Theobald,  law  of  principal 
and  surety,  Nos.  174, 176  and  176. 
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E*«rvmir   ]|i«.     It  is  imo&aterial  whether  the  fund  held  by  the  creditor  as  se* 
^     \  '         curity  was  receivbd  bybim  before  or  after  the  contract.  L'ar- 
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tide  2039  O.Oiv.fpbvtaDt que  la  caution  est  dechargie  lorsqae 
la  subrogation  auz  droits  bypothiques  et  privileges  du  cr^an^ 
cier  ne  petit  plus  par  le:  fait  da  cr6ancier»  s'op^rer  en  faireur  de 
la  caution,  s^applique  mSme  au  cas  ou  les  droits  ou  bypothiquea 
n'avaient  M  aquis  par  le  cr^ancier  que  post^rieureraent  au 
cautionnement ;  case  of  Dumesnil,  Dubuisson,  18th  March» 
1828;  Sirey,  28,  2,  121 ;  D.  26,  2,  76. 

The  principal  debtor  in  an  hypothecary  action  is  virtually  a 
party  to  the  proceedings  instituted  against  a  third  possessor  of 
the  mortgaged  property  who  is  personally  bound  for  the  debt. 
The  want  of  a  formal  citation  does  not  prevent  him  from  being* 
in  law  bound  by  the  judgment  rendered  between  the  creditor 
aa^  fbe  third  possessor;  Phillimore's  Ecclesiastical  Reports, 
948. 

The  judgment  in  the  case  of  M'Donogh  V9,  Zacharie  is  tm 
judicata  as  to  the  amount  of  the  principal  debt,  and  no  more 
than  that  sum  can  be  required  of  Relf  and  Zacharie  under  the 
satisfaction- of  that  judgment,  which  has  extinguished  the  Pem- 
berton  debt ;  x  Toulier,  202,  209,  210. 

8.  Contracts  of  this  description,  that  is,  those  in  which  heirs 
or  persons  in  a  representatire  capacity  assume  under  new  tiiks 
and  other  formff  obligations  to  which  originally  they  were  not 
parties,  have  received  a  construction  which  may  be  almost  con- 
sidered as  conclusive  upon  the  court  from  the  high  authority 
by  which  it  is  sustained ;  the  rules  on  this  subject  support  the 
▼iewB  previously  taken ;  Pothier  on  Obligations;  sec.  19|  chap- 
ter de  constitute  pecuni&.  No.  744;  Louisiana  Code,  2261, 
89Metseq. 

In  the  case  of  M^Donogh  vs.  Zacharie,  before  cited,  this 
coun  says,  ^*  Neither  in  our  opinion  does  the  circumstance  of 
partial  payments  baring  been  made,  raise  such  a  presumption 
nf  knowledge  on  the  part  of  the  vendees  as  to  dispense  the 
wndor  from  his  obligation  to  communicate  the  fact  of  cancelling 
before  he  could  enforce  these  obligations  to  pay." 
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from  having  been  due  or  demandable,  those  consequences  6ati«     ^^^ 


not  be  attached  to  a  mere  accessory  assumpsit  on  the  pari  of       .  ^* 
persons  who  were  not  pnvy  to  the  original  contract. 

On  these  grounds  the  counsel  for  the  defendants  maintdns 
that  the  judgment  of  the  District  Court  must  be  affirmed. 

On  consideration  of  the  case,  the  court  propounded  the  fol- 
lowing  questions,  to  the  counsel  on  both  sides,  to  be  answered 
in  writing: 

Siman^  J,  After  a  full  investigation  of  all  the  pcHnts  submit- 
ted to  our  consideration,  we  find  it  necessary  to  request  the 
counael  to  give  us  their  views  in  writing  on  certain  questions 
which  we  consider  very  important  in  this  cause,  and  which  in 
the  last  argument  were  not  in  any  manner  investigated  on  either 
side ;  to  wit : 

1;  Were  the  notes  which  are  the  subject  of  this  controversy 
given  through  error  on  the  part  pf  Ilelf  and  Zacharie,  for  the 
whole  amoupt  of  the  account  marked^ A,  and. under  the  belief 
that  M^Donogh  W9S  legally  eiHlUe4  to  c^aim^of  the  s^coc^sioa 
of  Mrs*  Zacharioy  the  interest  included  in  his  said  account?  or 
were  they  given  as  the  result  of  a  compromisie  I 

Or  in  other  words :  '  •  '  » • 

2*  Would  Relf  and  Zacharie  have  given  those  notes  for  the 
amount  of  said  account,  if  they  had  known  or  been  aware  that 
M'Donogh's  claim  against  the  succession,  as  liquidated  l^y.  the 
judgment  of  this  court  in  5  La.  Rq^.%  26Q,',coqklinpt  hf^y 
amount  to  mdre  than  •53,028  08?' Did  ih^^  act  undtMr.'the 
impression  that  the  interest  was  /«jpdl/y  4ue,'Ordid  theyiotendr 
under  the  circHimstance^  of  the  case,  to  make  a  eemproMise 
with  M*Danogh»  from  whioh^  the  suecetaion  thejT  repr^ented  • 
was  to.  derive  an  advantage? 

8.  If  Relf  imd  Za6harie  did  not  act  in  the  view  of  an  advan- 
tageous compromise,  and  were  kboriog  under  an  error  of  laWf 
(and  perhapi  of  faet)  when  they  oonaented  to  give  their  notet 
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BAcnBir   Dis.  to  ^^0  plaintiff  for  the  amount  of  interest  by  him  claimed;  does 
^'       J—  such  error  come  within  the  meaning  of  any  of  the  provisions 
contained  in  art.  1840  of  the  La.  Code  ? 

4.  If  the  plaintiff  could  not  legally  claim  the  interest  in- 
cluded in  the  notes ;  was  not  the  interest  morally  due  by  the 
succession  ? 

Let  the  above  case  be  redargued  in  writing  on  the  foregoing 
questions  only. 

These  questions  were  responded  to  at  great  length  by  Mr, 
Z>.  Seghers^  Mr.£ustiSy  and  Judge  Watts  for  the  appellees. 

Mr*  Mazureau  and  Mr.  Orymei  replied  in  elaborate  argu- 
ments on  the  part  of  the  appellant. 

The  judges  being  divided  in  opinion^  the  majority  pronounce 
«d  the  following  judgment  s 

Simorif  J.  delirered  the  opinion  of  a  majority  of  the  court, 

In  the  first  of  these  consolidated  causes,  the  plaintiffs  claim 
the  reimbursement  of  the  sum  of  eight  thousand  nine  hundred 
and  eighty-seren  dollars,  which  is  the  amount  of  a  promissory 
note  of  hand  by  them  paid  to  the  defendant,  which,  together 
with  fire  other  notes,  amounting  altogether  to  ninety  thousand 
three  hundred  and  ninety^three  dollars  and  twenty-eight  cents  ^ 
are  alleged  to  have  been  executed  without  a  cause,  the  petition- 
ers not  baring  receiyed  any  consideration  for  the  same  ;  they 
also  pray  that  the  said  five  notes  be  cancelled  and  returned  to 
them. 

In  the  second,  the  plaintiff  seeks  to  enforce  the  payment  of 
the  balance  due  on  the  said  five  notes,  which,  as  he  states,  after 
allowing  all  past  credits  and  payments,  amounts  to  thirty-six 
thousand  seven  hundred  and  ninety-six  dollars  and  twenty-two 
*  eents^  for  principal  and  interest  on  the  same,  according  to  an 
account  filed  with  his  petition. 

The  issues  between  the  parties  are:  on  the  one  hand,  a  gene- 
Tal  denial  of  the  allegations  contained  in  R.  Relf  and  James  W. 
Zaeharia's  petition ;  and  on  the  other  hand,  an  averment  that 
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the  debt  for  which  the  notes  sued  on  were  subscribed,  has  been  E^irsmv    Dit. 

Jutv    1841. 

settled  and  liquidated  by  a  judgment  of  this  court,  rendered 
on  the  appeal  of  a  judgnaent  of  the  court  of  the  fo.urth  judicial 
district,  in  the  suit  of  M'Donogh  v$,  P.  F.  Theodore  Zacharie; 
that  the  amount  awarded  by  the  said  judgment  of  this  court  to 
John  M*Donogh  was  afterwards  paid  to  him  by  James  W.  Za- 
charie, whereby  the  debt  was  extinguished ;  and  that  conse- 
quently the  notes  sued  on  are  without  consideration. 

There  was  judgment  in  the  inferior  court  in  favor  of  Relf 
and  Zacharin,  cancelling  the  five  notes  sued  on  by  M*Donogh  ; 
from  whkk  judgment,  the  latter  appealed. 

This  case  grows  out  of  a  transaction  which  took  place  on  the 
ist  of  July,  1829,  between  the  parties  to  this  suit  in  relation  to 
the  debt  due  to  John  M'Donogh  by  the  succession  of  Madam  e 
Zacharie,  deceased,  which  debt  originated  in  the  sale  of  a  plan- 
tation  and  slaves  from  the  said  M'Donogh  to  John  T.  Pember- 
ton  in  the  year  1818.  The  principal  facts  relative  to  the  origin 
of  the  said  debt,  and  to  the  liability  assumed  by  Madame  Za- 
charie, after  whose  death  the  property  mortgaged  was  sold  to 
Theodore  Zacharie,  who  also  assumed  the  payment  of  said 
debt,  are  fully  stated  in  the  case  of  M^Danogh  vs.  Theodart 
Zacharie^  6  La.  Rep.,  247. 

The  additional  facts  of  the  case,  as  shown  by  the  record,  are 
these :  The  defendants,  Relf  and  Zacharie,  were  testamentary 
executors  of  Madame  Zacharie ;  Relf  having  married  two  of 
her  daughters,  represented  two  portions  of  her  succession,  and 
James  W.  Zacharie,  one  portion.  On  the  1st  of  July,  1820, 
M'Donogh  communicated  to  them  a  detailed  statement  of  the 
amount  due  him  on  the  original  Pemberton  debt  and  mortgage, 
which  after  allowing  several  credits,  left  a  balance  in  his  favor 
of  ieventy-four  thousand  seven  hundred  and  seventy-nine  dol- 
lars and  eightyfour  eents^  for  this  sum,  he  received  the  six  joint 
and  several  notes  of  Relf  and  J.W.  Zacharie,  including  interest 
at  six  per  cent,  up  to  the  expiration  of  the  instalments,  and 
forming  the  aggregate  amount  of  $90,363  28,  and  gave  them 
tha  following  teceipt :  ^*  Received  of  Messrs.  Richard  Relf  and 
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EAiTsmv    Oti.  J.  W.  Zacharie,  their  six  promissiory  notes  as  per  annexed 
"^*  statement  signed  by  me,  for  the  above  amount  (i74,771>  84) 

including  interest  at  the  rate  of  six  per  cent,  per  annum,  until 
due,  which  six  notes,  as  above  set  forth,  if  regularly  paid, 
when  they  resp^tively  fall  due  and  are  payable,  will  be  in  full 
payment  to  me  of  the  balance  due  me  on  seven  promissory 
-notes,  held  by  and  owing  me  (as  above  stated)  by  John  T. 
Pemberton,  and  which  are  secured  by  mortgage  on  a  plantation 
and  slaves,  situated  in  the  parish  of  Iberville ;  said  notes  of 
John  T«  Pemberton  being  still  in  my  possession,  and  to  be  held 
by  me  until  those  notes  of  Richard  Relf  and  James  W.  Zacha- 
rie are  first  paid,  at  which  time  I  promise  and  engage  to  deliver 
them  up  to  said  Richard  Relf  and  James  W«  Zacharie  ;  but  in 
the  event  that  said  notes  of  R.  Relf  and  J.  W.  Zacharie,  or 
either  of  said  notes,  are  not  regularly  paid  on  the  day  they  shall 
•ftdl  due,  then  I  shall  be  at  liberty  to  seek  payment  of  John  T. 
Pemberton,  of  the  whole  amount  of  his  notes  and  the  inierttt 
due  thereon^  in  money,  by  foreclosing  the  mortgage  given  for 
the  securing  the  payment  of  the  said  notes  of  John  T.  Pember- 
ton, or  in  any  other  manner  which  I  may  see  fit  and  proper,  the 
same  as  if  this  arrangement  (the  receiving  by  me  the  notes  of 
R.  Relf  and  J.  W.'  Zacharie)  had  never  taken  place.  New 
Orleans,  July   1st,  1829.     (Signed,)   John  M'Donogh." 

The  first  of  these  notes  ($8087)  was  regularly  paid  at  makur 
rity,  and  its  amount  was  imputed  by  M*Donogh  as  a  credit  on 
one  of  the  notes  of  Pemberton.  In  May,  1831,  the  first  of 
these  consolidated  causes  was  instituted  by  Relf  and  Zacharie 
against  M'Donogh,  and  in  June,  1892,  the  latter  instituted  an 
action  of  mortgage  against  Theodore  Zacharie  to  recover  the 
amount  of  the  Pemberton  debt  in  principal  and  interest;  the 
assumption  on  the  part  of  Theodore  Zacharie  to  pay  said  debt 
18  recited  in  the  petition,  and  this  is  the  same  case  reported  in 
5  La.  jR^.,  247,  in  which  M'Donogh's  claim  was  reduced  to 
•52,028  63;  this  court  rejecting  a  large  portion  of  tlie  intisrest 
claimed  by  the  plaintiff.  This  judgment  was '  subsequently 
•xecuted,  and  Tames  W.  Zacharie,  having  become  the  pur- 
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chaser  of  the  property  mortgaged,  at  skeriff'a  sale,  on  the  M  EAurBmr    thu 
of  Septeknber,  18318,  famished  his  twelve  months  bond,  which  ^—^.\- 
was  regularly  paid  oti  its  becoming  due,  and  on  the  5th  of      ^giubu 
S^tember,  1834,  John  M'Donogh  gare  him  a  full  acquittance 
of  the  debt  and  released  all  the  mortgages  existing  on  the  pro- 
perty, by  a  notarial  act,  in  which  we  find  the  following  deda- 
ration :  "  Whereas  true  and  faithful  payment  has  been  made 
hy  James  W.  Zacharie  of  a  certain  bond  of  •52,038  68,  dbc., 
&c.,  now,  therefore,  in  consideration  of  the  full  payment  and 
satisfaction  of  the  said  bond  as  aforesaid,  the  said  M'Donogh 
foTther  declared,  that  he  does  by  these  presents  cancel  and  an- 
nul  the  general  mortgage,  resulting  in  his  favor  from  the  said 
bond,  and  as  the  amount  of  said  bondjformed  agreeably  to  the 
judgment  of  the  Supreme  Courts  rendered  in  the  above  euit^ 

TBM  BALANCE  DUE  ON  THE  SUV  OF   ONE  HUNDBXD    AND  THIRTEEN 

THOUSAND  DOLLABs,  eecured  by  a  special  mortgage  in  his  favor, 
ezecated  before  Michel  de  Armas,  late  a  notary  public  in  this 
city,  on  the  2Bd  of  January,  1818,  he,  the  said  M^Donogh,  fur^ 
ther  declared,  that  he  also  hereby  cancels  and  annals  the  said 
special  mortgage  existing  on  said  plantation  and  slaves,  as 
a&iesaid,  as  well  as  all  the  reversions  thereof,  assumed  first  by 
Joseph  Erwin,  by  an  act  passed  before  the  said  De^rmas,  on 
the  27th  of  March,  1831 ;  second,  by  the  late  Mrs.  widow  Za- 
charie,  by  an  act  passed  before  the  same  notary  on  the  lOtl^of 
October,  1831 ;  and  third,  by  the  said  P.  F.  T.  Zacharie,  in 
his  act  of  purchase  of  the  said  plantation  and  slaves,  from  thf) 
snccession  of  the  said  widow  2Uu:harie«  He,  the  said  M*Do- 
nogh,  anthoriEing  and  requiring  the  recorder  ofmortgages  in  and 
for  the  said  parish  of  Iberville,  to  erase  the  said  general  moitF 
gage,  as  well  as  the  said  special  mortgage  and  all  the  reversions 
thereof,  as  aforesaid,  from  his  books,  m  AiUy  as  need  or  can 
be  by  virtne  of  these  presents.*'  In  March,  1886,(the  second 
ef  these  consolidated  causes  was  instituted  to  recoTer  the  b*« 
lance  due  on  the  notes  of  Relf  and  Zacharie,  after  impuiati(fo 
of  the  amount  received  from  James  W.  Zacharie,  which 
baiaoce  forms  the  difference  between  the  sum  awarded  by  the 


186 


CASES  IN  THE  SUPREME  COURT 


UCLF  &C 
SACHARIX 

]f*DOirOGH 

BBurk 


EAffHAiT   Dis.  Supreme  Court  to  John  M^Donogh  as  being  the  balanee  of  the 
^*       —  price  of  the  property  sold ;  and  the  amount  in  principal  and  in- 
terest of   the  notes  furnished  by  the  defendants  in  conform 
mity  with  the  statement  made  by  M^Donogh  on  the  Ist  of 
July,  1829. 

This  case  has  been  ably  and  elaborately  argued  on  both  sides; 
the  oral  and  written  arguments  of  the  counsel,  have  afforded 
us  all  the  light  which  could  be  thrown  on  the  important  ques- 
tions submitted  to  our  consideration ;  they  are  not  free  from 
difficulty,  and  in  coming  to  the  conclusion  which  I  hare 
adopted,  I  apprehend  that  we  ha7e  been  in  some  measure 
prompted  by  a  strong  sense  of  legal  and  moral  equity,  and 
that  I  have  perhaps  given  more  effect  to  the  views  which  I  en*' 
tertain  on  the  true  intentions  of  the  parties,  than  to  a  strict  ap- 
plication of  the  rules  of  law  that  may  govern  the  form  of  their 
contract. 

Under  the  circumstances  of  the  case,  it  does  not  appear  to 
me  that  the  notes  sued  on  were  the  result  of  a  compromisOf 
and  that  the  defendants  were  under  any  moral  obligation  to 
pay  to  the  plaintiff,  a  sum  of  money  which  he  had  no  right  to 
claim  against  the  estate  of  Madame  Zacharie  ;  nay,  such  ques- 
tions are  not  even  presented  by  the  pleadings,  and  no  evidence 
has  been  adduced  to  sustain  them.  It  is  true  that  being  inter- 
ested in  the  succession,  and  having  the  management  of  the  af- 
fairs thereof,  as  executors,  their  reasons  and  motives,  in  sign- 
ing the  notes,  may  have  been  derived  from  a  strong  desire  to 
bring  the  estate  to  a  fair  and  amicable  settlement  with  the  cre- 
ditors, but  they  did  not  obligate  themselves  as  executors  or  as 
the  agents  of  the  heirs,  and  I  cannot  presume  that  they  ever 
intended  to  bind  themselves  for  more  than  the  succession  really 
owed,  and  contract  a  debt  which  would  be  disavowed  by  the 
other  heirs,  and  for  which  they  could  not  exercise  any  re- 
eourse  against  the  succession  or  against  the  property  mort- 
gaged  to  secure  it. 

What  was  the  nature  of  the  obligation  contracted  by  Relf 
and  Zacharie  towards  John  M^Donogh  T     Pemberton  was  the 


OP  THfi  STATfi  OF  LOUISIANA. 


197 


sxur  b 

lACBJJIIll 

AlTD 
X'DOBrOGif 

muFk 


principal  debtor  of  the  notes  which  he  had  given  for  the  pUr-  EjLmxir   D10 
chase  of  the  plantation  and  slaves,  and  the  amonnt  of  said  .      ^' 
notes,  or  the  balance  due  thereon,  was  secured  by  a  special 
mortgage  on  the  property.     Madame  Zacharie  subsequently 
assumed  the  payment  of  the  original  Pemberton  debt,  as  a  part 
of  the  price  of  her  purchase  from  Erwin ;   M*Donogh  without 
discharging  Pemberton,  accepted  her  said  assumption,  and  she 
became  thereby  personally  liable  to  pay  the  same  debt ;   after 
her  death,  the  mortgaged  property  was  to  be  disposed  of  to 
satisfy  the  debts  of  the  estate,  and  it  became  necessary  to  li- 
quidate the  amount  due  to  M'Donogh,  and  perhaps  to  give 
him  an  additional  security  for  the  whole  of  the  debt,  in  order 
to  be  able  to  sell  the  property  on  credit ;  this  object  was  to 
be  attained  not  only  for  the  benefit  of  the  estate,  but  also  for  the 
advantage  of  M^Donogh,  who  thereby  obtained  the  liquidation 
of  his  claim,  and  the  personal  obligations  of  two  solvent  persons 
as  an  additional  security ;   in  this  state  of  things,  he  consented 
to  take  the  notes  of  Relf  and  Zacharie,  but  he  took  good  care 
to  stipulate  that  his  rights  shotdd  be  preserved  against  the  ori- 
ginal and  principal  debtor.    Now,  Can  it  be  believed  that  Relf 
and  Zacharie  ever  intended  to  get  M'Donogh's  cotisent  to  their 
selling  the  I  property  on  a  credit,  at  the  enormous  sacrifice  of  a 
sum  amounting  nearly  to  forty  thousand  dollars?  ^he  advantage 
which  the  plaintifiTwas  to  derive  from  the  arrangement,  was  at 
least  commensurate  with  the  benefit  which  was  expected  from 
a  sale  on  credit.  The  receipt  speaks  for  itself;    itshows  clearly 
that  the  defendants  were  under  the  impression  that  M'Donogh 
was  entitled  to  the  whole  amount  of  the  interest  by  him  claini-' 
ed ;   since,  far  from  giving  any  direct  and  positive  consent  to 
the  terms  of  credit  on  which  the  property  had  been  or  was  to 
be  sold,  hd  expressly  reserved  his  right,  in  the  event  of  the 
notes  not  being  regularly  paid,  to  proceed  against  Pemberton 
and  the  property,  for  the  recovery  of  the  whole  amount  of  his 
notes  and  the  interest  due  theretm^   as  if  the  arrangement 
(the  receiving  by  him  of  Relf  and  Zaeharie's  notes)  had  never 
taken  place.    His  object  was  to  lose  no  part  of  the  debt  which 
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EA0TZBK   Dm.  was  really  and  legally  due  him  by  Pemberton ;    but  notbiag 
^*       ■!_,  shows  that  it  was  to  be  increased  beyond  its  legal  operation* 
wjk.       mid  surely,  if  Relf  and  Zacharie  had  intended  to  cive  him  what 
vi.         he  had  no  legal  right  to  claim*  this  would  have  been  shown 
Axu         by  the  receipt  itself.    As  it  isi  I  cannot  presume  they  did,  and 
x*BOKo«H     J  £^^j  morally  convinoed  that  the  account  furnished  by  M*Do- 
jJ^^^J^     nogh,  showing  the  balance  which  he  pretended  to  be  owing  to 
him  by  Pemberton  and  by  the  succession*  was  taken  as  thebaak 
of  the  settlement*  and  that  the  notes  were  made  accordingly* 
The  obligation  of  the  defendants  is,  in  my  opinion,  in  the 
Where  pei>  nature  of  the  pactum  cofutitutw  pecuniw  of  the  Roman  law, 
ing'  iT^faeees-  which  Pothitr  ofi  obligations^  vol.  1st,  p,  368,  dupacte  cons/t* 
Sieir  note»**lo  ^^^^  pecunix,  scc.  1,  defines  to  be,  una  convention  par  laquelle 
the  creditop /or  quelqu'un  assignoit  a  un  criancier  vn  certain  jour  ou  un 
due  by  it  and  certain  tcmps  dans  lequel  il  promettoit  de  le  payer  ;  and  which 
^a^theirob-  promise  sec.  2,  peut  itrefaUe  a  son  propre  criander  ou  an 
th^^nature    of  ^^^^^^^  ^^^  autre.   Indeed,  it  would  be  difficult,  if  not  impos- 
ihe  pactum  con-  gible,  to  bring  this  contract  under  any  other  denomination  and 
eDgagine  their  from  the  features  of  the  arrangement,  it  cannot  be  doubted  that 
{^th&t  the  debt  the  parties  never  intended  to  bind  themselves  in  any  other  way, 
wkhina'^^iSln  ^^**  ^  ^^  ^ay,  that  the  object  of  Relf  and  Zacharie  was  merely 
time,  or  the  ere-  to  engage  their  personal  liability  that  the  debt  due  to  M'Donogh 
erty    to    seek  should  be  paid  at  certain  times  fixed  by  their  notes,  with  the  con- 
di^to  his  ori-  dition,  that  if  the  promise  was  not  punctually  complied  with,  he 
Gsmoitage.^^  should  be  at  liberty  to  seek  his  payment  according  to  his  original 
rights,  and  to  enforce  it  against  Pemberton  and  the  mortgaged 
property  before  the  expiration  of  the  last  instalment.    It  seema 
to  me  perfectly  clear  that  this  is  the  whole  extent  of  the  defen- 
dants' obligation,  and  that  the  manner  in  which  it  was  con- 
tracted excludes  the  idea  that  any  novation  was  intended,  or 
that  said  defendants  ever  understood  that  tbey^were  to  becomie 
personally  bound  as  M'Donogh's  sole  debtors  for  more  than 
the  amount  actually  due  him  by  the  succession.      "  B  risuUe^ 


If  the    new  says  Pothier,  loco  citato,  su.  Q,  de  la  definition  que 

obligation      be  ^  » 

for  more  than  at;ons  donnee  du  pacte  constitutse  pecuntas,  qu^il  suppose  la 
aetoaU^iieonl'^^^^'^'^'Mre  cTtme  dette  qu^on  promet  de  payor  it  eelui  qui  en 
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est  U  crianeier.     CTest  paurquoi^  sipar  ertwrje  mis  coiwc*  EAirsss   Sis. 

J  ^  ^   .  .  .       Jtdw,  1841. 

Hu  ante  vouB  at  votu payer  utu  eertame  somme  queje  crpyott  •■  — 

veus  itre  due  par  mot  ou  par  un  autre  $    Perreur  ayant  Hi      ,"Iiijj| 
depuia  decauverte,  vous  ne  pouvez  pas  en  dxiger  Upayementj  ^^ 

lepaete  itant  nul^  faute  d*ime  dette  qui  en  ait  4td  le  fonde-         Aim 
nunt.     And  in  No.  21,  he  proceeds  to  say  :  //  none  rente  i  v*. 

observer  que  dans  ks  titres  nouveaux  que  p^ssent  des  hiri*     %1ul1m. 
iUrSy  et  par  lesquels  Us  s*obKgent  au  payement  de  ce  qui  itoii  ^^       ^^.  .^^j 
dkpar  te  difvmt^  Us  peuvent  bien^  d  la  viriti^  selon  Us  prin*  <>»«>  the    im»- 

'  take  being  dis- 

espes  que  nous  venons  de  rapporter  apposerpour  cepvffement  cojeredthepact 
des  ehmses  diffirentes  que  cMes  parties  par  le  tUre  primordial;  tionUroid,  ^^ 
nuds  U  /out  pour  eela  qu'Us  ddcktrent  qu'ils  entendent  en  tela  ou  debf  Jh?oh 
innover  au  Hire  primordial;  autrement  tout  e^qui  dans  les  ^V  ^^S^^'^^' 

"^  '  tion  of  It 

actes  se  trouve  different  de  ce  qui  estporti  par  le  litre  primor^ 

dialf  estprisiumi  s*y  itre  glissi  pat  erreur  ;  et  n^est  pas  vata*    t 

bisj  la  prisomption  itant  que  Pinieniion  de  eeux  qui  passent 

ees  acteSf  est  de  reconnoitre  et  de  confirmer  ce  qui  est  porti 

par  le  tUre  primordial^  et  rum  d^y  rien  innover.**      See  also 

Pothier  on  obligations^  No*  744,  in  which  he  establishes  the  '  __  . 

doctrine  that  the  recognition  of  a  'debt  is  always  to  be  under*  tion  of  a  debt  it 

stood  as  relatiye  to  a  primordial  title,  and  that  if  the  recogni-  ondentoodirHh 

tion  admits  that  the  party  making  it,  is  obliged  further  or  oth- ^^^I^^^^^J^ 

erwise  than  as  the  primary  title  imports,  by  producing    the  J"*'  K  ^^'A/PTj 


primary  title,  and  showing  the  error  which  has  slipped  into  the  wrther,  or  oth- 


obUged 

or  otb- 

,         .„  ,         ,.        -  erwiae  thaA  at 

recognition,  he  will  be  relieved.  the  primary  ti- 

These  principles  are  fully  applicable  to  the  present  case,  and  ahoihic '^' A* 
when  I  consider  that  the  plaintiff  had  three  debtors^  each  owing  ST^j^h  ^'^ 
the  Pemberton  debt,  tIz  :  lo.  the  succession  of  Madame  Za- 
charie.  2o.  Relf  and  J.  W.  Zacharie ;  and  3o.  Theodore 
Zacharie :  who  were  all  obligated  and  bound  to  pay  the  same 
debt,  and  who,  according  to  Pothier j  No.  33 ;  loco  citato^  en 
9ont  tenues  chacune  soKdairement^en  quoi  dies  ressemblent  aux 
fidijusseurs^  No.  415.  That  there  is  no  evidence  that  the  par- 
ties ever  had  in  view  any  other  debt  but  that  proceeding  from 
the  sale  to  Pemberton ;  that  nothing  was  said  as  to  the  in- 
terest which  was  supposed  to  be  rightfully  due  to  M^Donogh ; 
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Earbbv   Dxf.  and  that  the  extent  of  the  obligation  of  Theodore  Zacharie, 

'^^'  under  his  general  assumption,  has  been  determined  contradio* 

"fl^       torily  with  the  creditor,  by  a  judgment  of  this  court :    6  La, 

^*  J2e0M  ^7 ;    in  which  the  sum  of  •52,028  63,  was  declared  to 

Airs         be  the  balance  due  an  the  price  of  the  property  sold.    I  may 
x'soHoea     ^^.^jy  .^^^^  ^j^^  ^  j^jj  ^^  j^  y^^  Zacharie  had  been  aware 

ijIcilulu,  ^^^  M'Donogh  had  no  right  to  claim  more  than  the  amount 
awarded  to  him  by  the  Supreme  Court,  they  would  not  have 
consented  to  give  him  their  notes  in  accordance  with  the  de- 
tailed account  by  him  produced  at  the  time  of  the  arrangement. 
It  is  true  that  they  paid  the  first  note,  but  this  only  shows  the 
continuation  of  the  error,  and  the  circumstance  of  their  having 
protested  against  the  payment  of  the  other  notes,  by  instituting 
their  suit  to  have  them  cancelled  in  May,  1881,  (the  case  in 
5  La.  Rep.,  was  only  decided  in  1833,)  indicates  sufficiently 
that  they  discovered  the  error  a  short  time  after  the  payment  of 
the  said  first  note,  and  that  they  took  immediate  steps  to  have 

&z?bS^ei«  i^  corrected,  long  before  said  error  was  recognized  by  the  de- 

of  m  lUGoession  oision  of  this  court. 

lad  adnumite^ 
ing  it  M  6zeea« 

ton,  gave  thoir  According  to  the  art.  1818  of  the  La.  Code^  "  the  reality  of 
ditw  by  origin-  ^^  cause  is  a  kind  of  precedent  condition  to  the  contract  with- 
mortme  w^o  ^^^  which  the  consent  would  not  have  been  given,  because  thjB 
TCwrred      the  motive  being  that  which  determines  the  will,  if  there  be  no 

ligbt  to  go  upon 

bif  mortage  if  such  Cause  where  one  was  supposed  to  exist,  or  if  it  be  fully 

the  iiot<M>  vere  •     «  .  « . . 

not   panetuaUj  represented,  there  can  be  no  valid  consent."      Here  the  repre- 

5|^^'^*jJjJ!!sentationsmadeby  the  creditor,  by  the  production  of  his  ac- 

ment«Cihefint  count,  were  that  he  had  a  riffht  to  claim  the  interest ;  he  ac- 
notei    aiui    in  ^  °  ' 

whieh  tiie  debt  tually  claimed  them,  and  both  parties  may  have  believed  at  the 

WM  ntoertained    ,         ,  , 

by  a  jadgment  time  that  they  were  justly  and  rightfully  due ;  but  those  re- 
thantheamoant  presentations  turned  out  afterwards  to  be  unfounded,  and  there 
mnD  ^^a^  ^^  ^°  ^^^^^  consent  on  the  part  of  the  defendants  to  the  con- 
Sltbat^i*"'  tract.  By  the  cause  of  a  contract  is  meant  the  consideration  or 
was  error  for  motive  for  making  it ;  La.  Code,  arts.  1890,  1893.  Thus,  if 
and  the  new  ob-  ^^^  ^^^  Zacharie  were  induced  to  sign  the  notes,  because  they 


hm noWeet"  tejieved  that  the  interest  carried  in  the  account  was  due,  there 
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was  no  cause  or  consideration,  tbey  were  in  error,  and  their  Bastxkv  Dii. 
obligation  can  have  no  effect.  ''^'  ^"'- 

From  the  judgment  of  this  court  against  Theodore  Zacharie, 
it  is  clear  that  he  was  made  personally  liable  to  pay  the  debt 
of  the  estate,  although  the  action  was  originally  hypothecary ; 
he  was  condemned  to  pay  the  wHole  amount  which  tht  suC" 
eesHon  owed  to  the  plaintiff,  and  the  reduction  took  place,  not 
as  the  result  of  any  personal  right  vested  in  Theodore  Zacha- 
rie to  have  the  debt  reduced,  but  because  in  liquidating  said 
debt,  as  against  the  estate,  contradictorily  with  the  creditor, 
it  was  found  that  Madame  Zacharie  did  not  owe  him  more  than 
the  amount  awarded  by  the  judgment. 

It  is  not  necessary  for  me  to  inquire  into  the  grounds  and 
reasons  which  may  have  led  this  court  to  disallow  the  interest 
claimed  by  M*Donogh.      It  suffices  to  say  that  the  decision 
has  had  its  effect,  and  that  Theodore  Zacharie  has  been  dis- 
charged from  paying  the  amount  of  ihe  interest,  which,  if  due 
by  the  succession,  he  was  boiyid  to  pay  under  his   positive 
contract  and  assumption.     He  st^od  exactly  in  the  place  of  the 
estate ;     he    exercised    the    same  means  of   defence   which 
Madame  Zacharie  herself  was  entitled  to  oppose  to  M*Do- 
nogh's  claim,  and  he  succeeded.      Suppose  M^Donogh  was  to 
apply  to  the  succession  for  the  deficiency  between  the  amount 
of  the  judgment  and  what  he  considered  in  July,  18:29,  to  be 
the  debt  owing  to  him  ;  could  the  succession  set  up  the  same 
elaim  against  Theodore  Zacharie  who  was  bound  to  pay  and 
hold  it  harmless  against  the  debt  ?      Surely  not.     If  so,  would 
not  M'Donogh's  rights,  if  transferred  to  Relf  and  Zacharie  be 
afiected  and  even  destroyed  by  the  judgment  ?      Could  he  va- 
lidly and  effectually  subrogate  them  to  his  rights?      Could 
they  enforce  them  against  Theodore  Zacharie  ?      I  think  not ; 
and  it  seems  to  me  that,  without  attempting  to  decide  that  the 
judgment  in  question  ought  to  have  the  force  of  res  judicata 
in  this  case,  it  must  be  considered  as  sufficient  to  put  M'Do- 
nogh  in  the  actual  impossibility  of  subrogating  the  defendants 
to  the  rights  and  securities  which  they  would-  be  entitled  to. 
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EAflTBSK  Di8.  on  paying  the  amount  in  controversy ;    and  thia  is  the  reaak 
^    ^*  or  consequence  of  his  own  omission  and  neglect.      The  judg- 

ment would  undoubtedly  be  a  bar  to  a  recovery  against  Theo- 
dore Zacharie  who  had  obligated  himself  to  pay  the  whole 
debt ;  as  against  any  claim  set  up  under  M'Donogh's  rights, 
he  would  successfully  oppose  the  plea  of  payment  under  the 
decision  of  this  court  in  his  favor.  It  is  clear  that  said  judg- 
ment, rendered  Contradictorily  with  the  creditor,  would  protect 
Theodore  Zacharie  against  any  action  brought  against  him  for 
the  same  cause,  and  would  be  considered  as  a  judicial  declara* 
tion  that  the  debt  by  him  assumed  did  not  amount  beyond  tha 
sum  awarded  ;  and  this  sum  has  been  satisfied.  TouHUtTf 
vol.  10,  No8. 202,  203, 204, 209  and  210. 

But  the  defendant  himself  has  recognized  that  the  sum  oi fifty 
two  thousand  and  twenty^eight  dollars  and  sixty-tkree  cmt9^ 
constituted  the  whole  amount  of  his  claim.  His  notarial  re- 
ceipt given  to  James  W.  Zacharie  on  the  5th  of  September, 
1884,  (about  two  years  before  the  institution  of  this  suit,)  de- 
clares  positively  that  the  amount  of  the  bond  formed  the  bal' 
€Bfice  due  him  on  the  sum  of  one  hundred  and  thirteen  thousand 
dollars,  secured  by  a  special  mortgage,  &c.,  ^c.  Can  he  now 
gainsay  the  contents  of  his  receipt?  Is  he  not  forever  pre- 
cluded from  claiming  any  sum  beyond  the  said  balance! 
Was  not  the  interest,  if  due,  secured  also  by  the  mortgage 
which  he  released  ?  And  again,  could  Relf  and  Zacharie,  on 
payment  of  this  interest,  be  now  subrogated  with  any  effect 
to  the  creditor's  said  right  of  mortgage  ?  Undoubtedly  not. 
His  receipt  contains  no  reservation ;  it  is  absolute ;  he  dischai^ 
ges  all  the  mortgages  whicli  he  had  on  the  property,  as  also 
all  the  reversions  thereof  that  is  to  say :  the  assumptions  suc- 
cessively made  by  Joseph  Erwin,  Madame  Zacharie  and  Theo- 
dore Zacharie,  to  pay  the  Pemberton  debt.  The  principal 
debtors  are  all  thereby  released,  and  the  debt  and  mortgages 
are  all  extinguished.  This,  it  seems  to  me,  is  the  stronghold 
of  the  defence ;  it  grows  out  of  the  very  issue,  set  up  by  the 
defendants ;  and  it  is,  in  my  opinion,  so  conclusive  that,  alone. 
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it  would  be  sufficient  to  defe&t  the  plaintiff's  pretensions.      I  EUtrsBx   Dis. 
theiefore  think  that  the  judgment  appealed  from  ought  not  to ; 
be  disturbed. 

With  regard  to  the  claim  of  Relf  and  James  W.  Zacharie  to 
the  reimbursement  of  the  sum  of  eight  thousand  nine  hundred 
and  eighty-^even  doUars^  as  being  the  amount  of  the  first  note 
and  which  was  paidy  it  has  been  shown  that  that  sum  had  been 
credited  on  the  principal  debt  previous  to  the  institution  of  the 
suit  against  Theodore  Zacharie.  It  is  endorsed  on  one  of  the 
notes  originally  given  by  Pemberton*  at  the  date  of  tht  4th  of 
Aprilt  1890»  and  we  must  presume  that  it  was  accounted  for 
in  the  liquidation  of  the  balance  due  by  Theodore  Zacharie. 
There  is  no  evidence  that  said  sum  was  not  included  in  the 
general  settlement,  and  the  defendants  must  have  had  a  perfect 
knowledge  of  its  application. 

This  being  the  opinion  of  the  majority  of  the  court ;  it  is 
therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  District  Court  be  affirmed  with  costs. 

Morphy.  /.  I  fully  concur  in  the  foregoing  opinion. 

GarUmd.  J.  For  the  reasons  stated  in  the  opinion  just  deliv- 
ered by  Judge  Simon,  I  am  of  opinion  the  judgment  of  the 
Diatrict  Court  ought  to  be  affirmed  with  costs. 

BuUardj  J,  dissenting, 

I  have  not  the  good  fortune  to  agree  with  a  majority  of  the 
courts  in  the  conclusion  to  which  they  have  come,  and  I  pro- 
ceed very  briefly  to  set  forth  the  grounds  of  my  dissent. 

I  assume  in  the  first  place,  what  will  not  be  controverted, 
that  the  judgment  of  the  Supreme  Court  in  the  case  of  M^Do- 
nogh  vs.  Zacharie ;  (5  La.  Rep.,  M7,)  has  not  in  this  case, 
and  between  these  parties,  the  authority  of  the  thing  ad" 
judgtd.  And,  secondly,  that  the  notes  in  question  were  given 
for  a  considetation  which  renders  them  obligatory  on  the  de- 
fendants, unless  they  show  error  originally  when  they  were 
given;  or  a  subsequent  discharge  or  release.  They  were 
given  by  persons  who  stood  in  the  relation  of  heirs  or  executors 
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EA0TXBir  Ois.  of  Madaine  Zacharie,  who  was  pereoDally  liable  for  the  wholtf 
^^*  ^  of  the  Pemberton  debt.      They  had  personally  a  deep  interest 

in  the  matter,  in  order  to  save  the  property  in  the  family  after 
having  made  large  payments  and  to  gain  farther  time. 

The  notes  included  the  whole  balance  of  the  Pemberton 
debt  assumed  by  Madame  Zacharie,  with  arrearages  of  inters 
est,  according  to  the  terms  of  the  contract,  and  interest  added 
up  to  the  time  the  notes  were  to  fall  due.  The  whole  were 
blended  together,  without  inquiring  whether  Pemberton  could 
^  shelter  |;Limself  from  the  payment  of  any  part  of  the  interest  be^ 
hind  the  mere  verbiage  of  a  notary,  without  inquiring  whether 
authentic  evidence  of  the  release  of  a  mortgage  in  the  proper 
office,  which  is  notice  to  the  whole  world,  was  not  also  notice 
to  Pemberton.  One  of  the  notes  was  paid ;  that  is  to  say,  a 
part  of  the  interest  and  a  part  of  the  principal.  It  will  not  be 
pretended  that  the  notes  were  without  consideration ;  .  and,  in 
my  opinion,  the  makers  can  escape  from  the  payment  of  them 
only  by  showing  that  ^they  were  ^iven  in  error ;  or  that  they 
have  been  since  legally  exonerated  from  their  payment. 

I.  The  judgment  in  the  case  of  M*Donogh  vs.  Zacharie, 
does  not  show  that  error.     Madame  Zacharie  never  stipulated 
for  personal  notice  to  herself.      She  had  paid  large  sums  ; 
twelve  thousand  dollars  paid  by  her  were  imputed  to  the  Pem- 
berton note  due  in  1824,  and  more  than  eight  thousand  dol- 
lars to  that  due  in  1825 :     Besides,  when  she  purchased  and 
JSuUard,  J.  assumed  to  pay  Pemberton^s  debt,  she  must  be  presumed  ta 
dmentinff.-^     have  engaged  to  pay  the  interest  as  well  as  principals    Ac-* 
nve  noU^  of  Cording  to  the  original  contract  the  failure  to  give  notice  of  the 
mcnfof  a?M)rt'  e^ctinguishment  of  the  mortgage,  did  not  operate  a  forfeiture  of 
Mge,  did    not  the  accruing  interest.    It  only  authorized  Pemberton  to  suspend 

forfeit  aoeming  ^  j  r 

intereit;  Hon-  and  refuse  the  payment;  and  we  held  unanimously  in  a  very 
nttpetm&n  of  I'^cent  case,  that  the  interest  still  runs  in  such  a  case,  although 
Stere^^Su  T^oteiugihle.  1  leave  to  those  who  were  members  of  the  court 
CMC  'ISo^  h  *^  ^^*  period  to  speak  of /that  judgment.  It  ii^ould  not  becomer 
not  exigible,  me  to  say  it  was  erroneous  and  not  founded  in  sound  princi' 
pies.     It  is  enough  for  my  purpose  that  it  is  not  in  this  case 


OP  THE  STATE  OP  LOUISIANA. 


146 


msLrh 
SAtHAmn' 

Am 

SACKJ»»« 


fe*  jtidieaia  $  aiid  therefore  not  comcltisive  as  to  the  rights  ct'EiffvKis   ih%. 
the  parties  now  before  us.  r^'-  ,  .1^ 

The  notice  of  release  of  mortgage  was  to  be  girea  befoile 
die  payment  in  Mareh«  1824.  After  that  time  upwards  of 
twenty  thousand  dollars  were  paid,  and  On  diJ^eoTering  at  tlhat 
time  that  Pemberton  had  not  been  notiSed,  conld  she  haVe  re- 
eorered  back  any  part  either  of  the  principd  or  inteiiest  ?  t 
think  not,  because  being  originally  a  stranger  to  the  primitive 
ocmtract  she  moat  be  eonsidered  as  having  notice,  ndt  having^ 
required  personal  notice  herself,  and  baring  paid  accohiiilg  to 
the  terms  of  her  own  contract  as  well  as  Pemberton's  she  must 
be  regatded  lis  having  warred  notice.  She  paid  what  was  mo- 
rally doe,  interest  on  the  price  of  property  producing  reVe- 
imes.  She  purchased  also  long  before  M^Donogh  was  obliged 
to  giro  the  notice  to  Pemberton ;  she  assilmed  to  pay  his  debt ; 
that  stipulation  was  accepted  by  M'Donogh ;  Pemberton  was' 
BO  longer  interested  in  the  contract ;  he  was  laid  entirely  aside. 
This  was  in  1881 ;  and  yet  Kfedame  Zacharie  ptetended  thaf 
Pemberton  way  to  hare  notice  in  1824 ;  iind  because  he  was 
not  hunted  up,  ailer  parting  with  all  his  interest,  aiid  formally 
notified  of  the  release  of  the  mortgagie,  she  and  her  eiktat^  are 
to  gain  twenty*four  thousand  dollars. 

It  is  said  that  the  engagement  of  Relf  and  Zacharie  to  pay 
the  debt  of  Madame  Zacharie  is  the  paetum  constitutm  pecunise. 


If  It  be  the 
euente   of  the 


pactum 

Be  it  SO.      ••  If  it  be  of  the  essence,  says  Pbthier,  of  the  pac-  tium     peamim 

that  there  •hold 

turn  eoMtiPaiU  pecunise,  that  there  should  be  a  pre-existfng  be  a  preexitt- 
debt,  it  is  only  because  it  ought  to  hare,  for  its  object,  a  pay-  oq^^  to  avoid  « 
ment  without  Which  it  would  embrace  a  donation.  Now  in  Miiwr'lf  "die 
order  thai  thfe  pact  should  not  contain  a  donation  and  that  it  <•«**»  ^  pJr 

'^  meat  of  whieb 

should  hare  a  payment  for  its  object,  it  suffices  that  the  debt,  ii      promised, 

«  «,...  '     •%     9       r%   %       y  T  •    ihoald  be  due  in 

the  payment  of  which  is  promised,  should  be  due,  at  least  tfifin  omucmii* 
Jbro  eonBcitndm;  and  that  there  should  exist  consequently  a  Sere ihoiad  ex- 
just  subject  for  payment ;  although  it  may  be  inforo  legia  de-  V^  ^  "JJ^ 
dared  null  by  the  ciril  law  ;"    Pothier  on  obligations,  rol.  ment,  alUio«|h 

^,        -,  .*«  »i-«  i"t  may  be  in/»- 

2,  page  369.  Now  I  ask,  was  not  Madame  Zachane  bound  ra  UgU  detkr- 
in  conscience  to  pay  the  interest  as  well  as  the  principal?  Was  * 
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Eastsbit   Dm.  there  any  conscience   in  setting  up  as  an  excuse  for  not  pay-* 
Jubf,  1841.     .j^^  ^^  ^j^  ^^j  Pemberton  had  a  right  to  suspend  the  payment, 

if  notice  was  not  given  to  him  of  the  release  of  the  mortgages  T 
Admitting  that  upon  mere  technical  grounds,  in  apictbus  juris f 
M*Donogh  could  be  deprived  of  a  large  amount  of  his  interest 
which  arose  ex  mordf  would  any  court,  governed  by  principles 
of  equity,  have  decreed  him  to  refund  it,  if  it  had  been  paid. 
Even  usurious  interest  paid  cannot  be  recovered  back.  But 
she  had  paid  after  the  time  for  giving  notice  had  arrived  ;  -she 
did  not  insist  upon  the  condition  ;  a  part  at  least  of  two  install* 
ments  of  the  Pemberton  notes  were  paid.  Was  that  not  her 
construction  of  the  contract  ?  No  lawyer  would  hazard  his  re- 
putation by  suing  to  recover  back  for  Madame  Zacharie  those 
payments,  on  the  ground  of  a  want  of  notice  to  Pemberton f 
when  she  alone  had  any  interest  in  being  informed  of  the  dis- 
charge of  the  mortgages. 

The  agreement  of  M^Donogh,  that  on  the  payment  of  the 
notes  given  by  the  defendants,  he  would  surrender  to  them  the 
Pemberton  notes,  means  nothing  more,  in  my  opinion,  than 
that  he  would  put  it  in  their  power  to  cause  all  mortgages  to 
be  raised.  He  reserved  the  right  of  proceeding  on  his  original 
mortgage,  but  this  means  nothing  more  than  that  no  noratioa 
was  intended.  The  debt  due  by  Relf  and  Zacharie  was  great- 
er than  Pemberton's  by  the  additnon  of  interest ;  Relf  and  Zac- 
harie cannot  now  complain  that  the  Pemberton  notes  have  not 
been  given  to  them ;  they  prevented  compliance  with  that 
agreement  by  not  paying  their  own  notes.  M'Donogh  reserv'^ 
ed  the  right  to  go  upon  the  mortgaged  property,  but  nothing 
shows  any  intention  in  that  event  to  release  the  defendants. 

II.  I  have  had  more  difficulty  on  the  (question  growing  out 
of  M *Ponogh*s  discharge  of  the  twelve  months  bond,  than  any 
other  arising  in  the  case.  He  admits  by  way  of  recital,  it  is  true, 
that  the  amount  of  the  bond,  to  wit :  $62,000,  was,  according' 
to  the  judgment  of  the  Supreme  Court,  the  balance  due.  He 
acknowledges  to  have  received,  the  amount  of  the  bond,  re- 
leases the  mortgage  and  reversions  of  mortgages  assumed  by 
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Madame  Zachari^.      Those  expressions  I  do  not  understand  Eastbkit    Dis 
and  cannot  give  to  ihem  the  effect  of   releasing  Relf  and         ^' 
Zacharie  from  the  payment  of  their  notes ;   their  pactum  con-    "^"'  "  ^• 
atitutss  pecuniss ;    hecause,  in  my  opinion,  they  and  Madame    u  Bmsrov 
Zacharie  and  her  heirs  are  hound  in  conscience  to  pay  the 
whole  interest  as  well  as  capital,  notwithstanding  the  success 
of  this  technical  defence. 

If  it  be  true,  as  taught  by  Pothier,  that  the  pactum  cantti' 
tutm  pecumm  be  valid  although  the  debt  which  forms  the  ob- 
ject of  it,  be  not  recoverable  in  strict  law,  I  cannot  understand 
how  M*Donogh's  acknowledgment,  that  he  had  received  the 
amount  of  a  twelve  months  bond,  which  according  to  the  judg- 
ment of  this  court  formed  the  balance  due  by  Theodore  Za- 
charie, could  exonerate  Relf  and  Zachiffie  from  the  payment 
of  such  part  of  their  notes  as  would  make  up  to  M'Donogh, 
what  they  admitted  was  the  balance  due  him. 

My  opinion  is,  the  judgment  should  be  reversed  and  judg- 
ment entered  for  the  plaintiff. 

Martin,  preriding  judge ;  concurred  in  the  above  opinion. 


«cs 
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"Where  notes,  gtren  for  the  prioe  of  property,  producing  fruits  and  revenues, 
are  by  agreemeat  or  otherwise,  to  remain  deposited  and  payment  suspended* 
until  certain  defects  in  the  title  are  cured,  on  their  restoration,  payment  of 
the  interest  arising  ex  m&rd  will  be  decreed,  as  a  compensation  for  the  fhiits 
of  the  thii^  sold,  when  it  remained  in  the  enjoyment  of  the  vendee. 

The  purchaser  who  wishes  to  relieve  himself  from  the  payment  of  interest 
must  avail  himself  of  the  fiusulty  given  him  to  deponi  tlte  price  due  by 
him. 
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Eas TBBir    Dif.  ^'^^^'^'^  tbe  purchaser  ia  actually  disturbed  ia  tl^  possesrion  and  etyoy^meDt  of 
fi4}f9   l^i*        the  thing  sold,  he  can  require  security  before  pajment  of  the  price  can  be 
4emaiMled. 

The  defeDdants  ia  this  case  had  given  their  notes  for  a  large 
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■T  M.  properly  called  the  "  Rope  Walk,"  in  New  Orleans,  belong- 
ing to  the  Balls,  and  sold  by  them  to  efllect  a  partition.  It  was 
alleged  there  wais  a  defect  in  the  title  of  one  of  the  late  owners 
and  that  her  interest  had  not  been  legaUy  divested.  The  notes 
of  the  parchasers  were  deposited  in  court  to  await  the  perfection 
of  the  title  in  all  respects,  but  in  the  meantime  the  purchasers 
were  in  possession.  Bee  the  case  15  La.  Reports^  173.  On 
the  decision  of  the  suit  and  when  the  title  was  declared  valid 
the  plaintifi^  demanded  payment  of  the  notes,  which  had  been 
temporarily  suspended,  with  interest  from  maturity. 

The  defendants  resisted  payment  and  especially  interest^  be- 
eaase  the  title  was  supposed  defective,  and  the  payment  of  the 
notes  suspended  until  it  was  declared  valid. 

8«  That  they  were  disturbed  in  their  possession  by  the  claim 
of  a  third  person.  The  record  of  a  suit  in  the  parish  court 
was  prpdueed  in  evidence,  showing  an  actual  disturbance. 

There  was  judgment  for  the  plaintiffs  for  the  amount  of  the 
several  notes  given  by  the  defendants  but  without  interest^  and 
that  execution  be  stayed  until  the  plaintiffs  pass  an  act  of  sale 
for  the  share  in  the  property  sold  belonging  to  Clarissa  Ball, 
an  insane  and  interdicted  person ;  and  until  the  plaintifis  give 
security  according  to  the  article  2635  of  the  La.  Code,  against 
the  claim  of  J.  M.  Hall,  set  up  to  the  property,  dbc,  in  the  sum 
of  $86,000.    The  pliuntifis  appealed. 

Preston^  for  the  plaintifis. 

Z.  Jait^iny  for  the  defendants. 

BuUard^  /.  delivered  the  opinion  of  the  court. 

Twa  qu^ntioiM  ^nly  bftv»  b(»9n  pr^mented  for  our  solution  in 
the  present  ease.  1st.  Whether  the  defendants  are  liable  to  pay 
iatonst  at  fiv^  per  cent,  from  the  maturity  of  their  notes  given 
for  real  estate,  under  the  agreement  between  the  parties,  that 
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the  notes  were  to  lemain  in  deposit  until  certain  defects  in  the  Kastuv    Dm. 
title  should  be  cured,  and  particularly  since  the  defendants  were  - 
disturbed  in  their  enjoyment  of  the^property  bought,  by  thei/suit    "*"'JJ^  ^^ 
with  Oakey  or  Hall ;   and  2dly.  Whether  the  disturbance  be     »•*  ■»»'~'^ 
such  as  authorizes  them  under  ibe  provisions  of  the  Code  to 
widihold  payment  until  security  shall  be  given  by  their  ven- 
dors. 

}•  In  order  to  understand  the  first  ground  and  to  appreciate 
justly  the  arguments  of  the  defendants'  counsel  in  support  of 
their  claim  to  be  exonerated  from  the  payment  of  legal  inte- 
rest arising  ex  mord^  it  becomes  necessary  to  recapitulate  the 
principal  facts  which  led  to  the  present  controversy  as  shown 
in  the  case  of  Ball  vs.  Ball,  16  La«  Reports,  173.  The  defen- 
dants! who  bad  purchased  the  Rope  Walk,  having  discovered 
that  ^  portion  of  the  property  belonging  to  one  of  the  heirs  of 
Ball*  who  was  non  compos  mentis^  had  been  sold  irregularly, 
and  that  there  still  existed  a  mortgage  for  upwards  of  twenty- 
one  thousand  dollars  in  favor  of  the  heirs  of  R.  Ball,  declined 
mt  first  to  pay,  but  it  was  agreed  that  the  cash  part  of  the  price 
should  be  paid  at  once«  but  that  the  notes  to  be  given  for  two- 
thirds  should  remain  deposited  in  the  Bank  of  Louisiana,  until 
those  defects  in  the  title  should  be  cured.  It  was  afterwards 
agreed,  however,  that  the  purchasers  should  retain  one^hird  of 
the  price  as  their  security  until  the  vendors  should  have  com- 
plied with  their  engagement  to  perfect  the  title.  The  vendors 
having  taken  such  steps  as  they  considered  sufficient  for  that 
purpose,  took  a  rule  on  the  defendants  to  show  cause,  why  the 
Qotes  thus  deposited  should  not  be  delivered  to  them.  That 
role  was  made  absolute  by  a  judgment  of  the  District  Court 
which  was  afterwards  affirmed  on  the  appeaL  The  notes  were 
thereupon  given  up,  and  having  been  protested  for  non-pay- 
ment, the  present  action  was  brought  to  recover  their  amounts 
together  with  interest  at  five  per  cent,  from  maturity,  on  the 
ground  that  they  were  given  for  real  estate. 

It  18  argued  by  the  defendants  that  according  to  the  last 
agreement  it  was  clearly  the  intention  of  the  parties,  that  the 
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Eastebv    Dis,  time  of  payment  of  the  notes  should  he  extended  until  after 
.  July,  1841.    jj^^  decision  of  the  Supreme  Court,  and  that  if  it  had  heen  in- 
BALL  ET  At    tended  at  the  time  thai  the  notes  should  he  paid  at  maturity  the 
LE  BRET03r     parties  would  have  selected  a  bank  which  pays  interest  upon 
its  deposits,  and  the  agreement  would  hare  specified  the  notes 
and  their  proceeds  when  paid.    That  even  if  the  notes  had 
been  paid  at  maturity  the  plaintiffs  would  have  received  no  in- 
terest, because  they  were  deposited  in  a  bank  which  pays  none 
upon  deposits.     The  plaintiff  are  therefore  not  injured  and  it 
was  immaterial  to  them  whether  money  or  notes  were  depo- 
sited. 
Where  notes,     It  appears  to  US  that  the  agreement  of  the  parties  did  not 
price  of  proper- modify  essentially  the  contract  between  them.    It  restrained 
Iraiu  and  reve^  the  negotiability  of  the  notes,  and  suspended  the  obligation  to 
amemenT    ot  P^y  ^^'^  ^^®  '^?^'  ^^  coerce  payment  until  after  the  decision  of 
otiierwiBe,to  re-  ^he  court  upon  the  title.    To  deduce  from  the  airreement  alont 

main   deposited  *^  ^     ^  ■«  i      i 

and  parment  an  intention  on  the  part  of  the  plaintiffs  to  take  back  the  notes 
eeruin  ^defects  after  the  court  should  have  decided,  without  the  right  to  claim 
otti^  on\hSr  *^®  interest  which  may  have  accrued  in  the  mean  time  ex  mordy 
restoration,pa7-  ^  ^  compensation  for  fruits  of  the  thinir  sold,  which  continued 

ment  of  the  m-  *  o  ' 

terest  arising  er  to  be  enjoyed  by  the  defendants,  would  be  a  forced  construc- 

fnerd  will  be  de- 
creed, as  a  com-  tion  of  the  agreement,  in  which  no  allusion  is  made  to  interest, 

^ta  "of^'^the  ^^^  would  seem  to  militate  against  the  maxim,  **  nemo  facile 
k 'rewiul'fed^tn  P^^^^^^^^  donare."  On  the  contrary,  it  would  seem  but  just, 
the  enjoyment  of  that  whenever  the  restoration  of  the  notes  was  decreed,  they 

the  vendee.  ' 

should  revert  to  the  vendors  undiminished  in  value  or  amount, 
as  if  they  had  never  been  out  of  their  possession.  We  cannot 
see  in  the  tenor  of  the  agreement  any  expression  which  would 
authorize  us  to  conclude  that  the  plaintiffs  were  not  to  be  paid 
ultimately  the  interest  as  well  as  principal,  in  the  event  of  the 
defects  of  title  being  cured  to  the  satisfaction  of  the  court. 

So  far  as  to  the  agreement  of  the  parlies  ;  but  how  does  the 
matter  stand  under  the  law  which  authorizes  the  buyer  to 
withhold  payment  in  case  of  disturbance  unless  security  be 
given  1 

If  this  question  were  to  be  settled  in  the  present  case  with 
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nrference  to  the  provisions  of  the  Code  of  1806,  it  cannot  be  Gastsrit    Die. 
denied  that  several  decisions  of  this  court  fully  sustain  the  pre-        ^*        — 
tensions  of  the  defendants  to  be  exonerated  from  the  payment    ^^^^  ^^ 
of  interest  accruing  during  the  existence  of  the  disturbance     u  bbstok 
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and  while  the  obligation  to  pay  was  suspended.     Besides  the 
case  of  Miles  V8,  Oden,  in  which  it  was  held  that  the  debtor  for 
a  number  of  slaves,  who  was  a  stakeholder,  was  not  bound  to 
pay  interest  during  the  contest  between  an  attaching  creditor 
and  an  assignee  of  the  original  creditor,  because  not  in  mora  ; 
(8  Martin,  N.  S.,  214,)  we  have  that  of  Jiovellina  vs.  Minor  et 
al.,   (1  La.  Rep.,  76,)  in  which  the  doctrine  was  recognized, 
but  in  that  ease  it  was  shpwn  that  the  money  had  been  tendered 
as  soon  as  due.   But  the  court  says  that  '*after  the  day  of  judg- 
ment if  the  debtor  be  prevented,  by  the  act  positive  or  negative 
of  the  creditor,  or  if  the  latter  withdraw  or  conceal  himself, 
the  debtor  is  not  in  fault  and  owes  no  interest  or  damages.   His 
obligation  to  keep  the  money  ready  to  be  paid  on  demand  pte^ 
vents  him  from  parting  with  it  to  make  it  produce  interest,except 
at  his  own  risk."     A  previous  case  reported  in  the  6th  Martin's 
Rep.,  657,  that  of  Boatong  vs,  Ducommon,  is  still  stronger 
to  the  same  effect.     In  the  case  of  Daquin  et  al.  vs.  Coiron, 
3  La.  Rep.,  409,  the  court  says  **  we  are  of  opinion  that  inte-* 
rest  cannot  be  recovered  on  those  sums  which  became  due  after 
the   defendant  was  disturbed  in  his  possession.     The  case 
comes  entirely  within  the  principle  already  decided  in  that  of 
Jiovellina  vtf.  Minor  et  al.,  1  La.  Rep.,  72.     The' vendor  had  na 
light  to  ask  for  payment  until  he  tendered  security,  and  until 
that  was  done  the  vendee  was  not  in  default  for  not  paying.'^ 
To  the  same  effect  was  the  case  of  Rowlet  vs.  Shepherd,  4 
La.  Rep.,  95. 

On  the  other  hand,  the  decision  of  this  court  in  the  case^ 
Duplantier  va.  Pigman,  3  Martin's  Rep.,  245,  is  in  favor  of  al- 
lowing the  interest,  and  has,  we  cannot  disguise  it,  been  expli^ 
citly  overruled  ^n  the  cases  above  mentioned.  The  court  says, 
*'  but  in  the  present  case,  it  is  contended  that  interest  ought  not 
to  be  recovered  because  the  buyer  is  not  bound  to  pay  the  ori-* 
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EASTsmr  Dis.  ginal  debt,  antil  he  be  secured  in  his  possesaion ;  mi  Ai»  ob*' 
^*  -I^  jection  appeared  to  the  coart  to  have  considerable  weight ; 
however,  on  examining  the  taw  We  find  that  it  is  the  stetaaf 
possession  and  enjoyment  of  the  property  which  give*  the  right 
to  the  seller  ta  claim  interest,  and  that  so  long  as  the*  pnrchaser 
remains  in  possession  he  ie  bound  to  pay  it  on  the  price,  nnlesr 
he  ofier  the  money  to  the  seller,  and  cons^n  it  for  his  ttse  in 
case  he  refuses  to  receive  it;  it  being  considered  unjtisttbattiie 
purchaser  siMwId  at  the  same  trme  enjoy  both  the  price  and  the 
thing  sold.'* 

All  these  decisions  were  made  with  reference  to  the  Code  of 
1808  ;  the  case  now  before  us  arose  under  the*  existing  Louis- 
iana Code,  which  contains  some  express  provisions  on  this 
subject,  besides  those  in  the  former  Code. 

Article  2631  declares  that  the  *•  bnyer  owes  interest  on  the 
price  of  the  sole  until  the  piiyment  of  the  capital  in  the  three 
following  cases : 

1.  If  it  has  been  saagree<f  at  the  tfme  of  the  sale; 

2;  If  the  thmg  sold  prodoees  fruit  er  any  other  income. 

3.  If  he  has  been  sued  for  the  payment." 

Article  2535  provides  that  the  buyer  who  is  dis^ieted  in  his" 
possession  or  has  just  reason  to  fear  that  he  will  be*  disquietecT 
by  an  action  of  mortgage  or  any  other  claim,  may  suspend  the 
payment  of  the  price  until  the  seller  .h^s  restored  him  to  quiet- 
possession,  unless  the  seller  prefer  tor  givie  security;  and  the 
next  article  prcmdes,  that  the  seller  who  cannot  receive  the 
price  from  inability  to  give  security,  may  compel  the  buyer  to- 
deposit  the  price,  subject  to  the  order  of  the  court  tt>  await  the 
decision  of  the  suit.  And  article  2597,  that  the  pnrchaser  may 
also  require  the  deposit,  to  relieve  himself  from  the  paymmf 
of  interest. 

To  withhold  or  suspend  payment  does  not  necessarily  impFy 
a-  forfeiture  of  any  part  of  the  debt  or*  of  its  accessaries.  The 
creditor  who  is  unable  to  give  security  may  requirethe  deposit.- 
He  may  require  it  to  be  made  in  abaalc  which  pays  interesf^onr. 
deposits.    If  he  do  not,  and  consents  tO' leave  it  in  the  hand^ 
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of  the  debtor,  the  latter  becomes  a  quasi  pledgee,  and  being  at  Easterit  Dis. 
the  same  time  in  the  enjoyment  of  the  property  sold,  it  would  -1-^ 

seem  should  be  bound  in  equity  to  pay  the  interest,  which  is  a    "*"  ^  ^^ 
compensation  for  fruits,  unUss  he  in  his  turn  chooses  to  relieve     "  bbeton 

IT    IL. 

himself  from  the  payment  of  the  interest  by  depositing  the 
price.  It  has  been  said  in  argument  that  the  provision  of  the 
Code  which'  authorizes  the  creditor  to  require  the  deposit,  is 
arbitrary  and  confers  a  faculty  which  may  be  used  oppressively; 
but  it  must  not  be  forgotten  that  it  is  only  the  creditor  unable 
to  give  security  and  who  consequently  cannot  coerce  payment, 
who  enjoys  this  privilege.  The  provision  appears  to  us  a  wise 
one.  It  enables  the  vendor  to  cause  the  money  due  him  to  be 
placed  in  a  safe  bank  which  pays  interest  on  deposits  and  at  the 
same  time  deprives  the  debtor  of  one  motive  for  colluding  with 
pretended  claimants  to  the  property  sold,  in  order  to  put  oflT  the 
day  of  payment  while  he  is  in  the  enjoyment  both  of  the  thing 
and  the  price. 

We  are  of  opinion  that  these  provisions  of  the  new  Code  The  puroha- 
have  made  the  law  to  be  as  it  was  first  understood  and  inter-  to  relieve  him- 
preted  by  this  court  in  1814,  in  the  case  of  Duplantier  vs.  Pig-  ^^^^"^f  ^! 
man,  and  that  the  purchaser  who  wishes  to  relieve  himself  from  J^"*"*^™***^*** 

'^  ^        ^  himselt    of  the 

the  payment  of  interest  must  avail  himself  of   the  faculty,  facultj      giyen 
given  him  by  the  amendments  of  the  Code,  to  deposit  the.price  the  price  due  by 
due  by  him.     It  is  probable  the  jurisconsults  who  prepared  the   ^"^* 
amendments  to  the  Code  adopted  this  first  decision  as  most 
consonant  to  general  principles  and  made  it  the  basis  of  their 
amendment  of  this  part  of  the  Code  of  1808. 

On  the  second  point  we  concur  with  the  court  below  that  the  ,^^  ^^ 
disturbance  shown  is  such  as  to  authorize  the  defendants  to  re-  purchaser  is  ac- 

tuaUy  disturbed 

quire  security.  The  evidence  shows  that  it  was  an  actual  dis-  in  the  possession 
turbance.  A  part  of  the  land  apparently  embraced  by  the  SftheSngwid, 
title  of  the  defendants  was  advertised  for  sale  as  the  property  Jj^ciSty '^Sfore 
of  Oakey  or  Hall.     In  this  state  of  things  we  cannot  enquire  p«7TOent  of  the 

<'  ,  .  .     price  can  be  de- 

into  the  titles  and  decide  which  party  will  ultimately  prevail,  mauded. 

Only  one  of  the  parties  is  before  us,  and  if  both  were,  it  would 
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Ei«nKv  Dtt.  \te  impropeT  to  go  into  the  merits  of  that  controveny  in  the 
^'  ***'•    present  case. 

Kxaw^BitK,  co's  j^  jg  therefore  adjudged  and  decreed  that  the  judgment  of 
«9.  the  District  Court  be  reversed ;  and  proceeding  to  render  such 

judgment  as  in  our  opinion  ought  to  have  been  given  beJowy  it 
is  further  adjvidged  and  decreed  that  the  plaintiffs  recover  of  !}• 
B.  Le  Breton  and  P*  A.  Bosti  in  solido,  the  sum  of  tlS^OOS ;  of 
II.  F,  Peblieux  and  Louis  Janin,  in  solido,  the  sum  of  969OO&; 
and  of  H.  F.  Deblieux  a  further  sum  of  tlS^OOS  60,  with  inte- 
rest at  five  per  cent*  per  annum  from  the  time  their  notes  fell 
due  respectively  on  the  amounts  thereof :  but  it  is  ordered  that 
eipecutionbe  stayed  until  the  plaintiffs  shall  have  given  security 
to  the  satisfaction  of  the  District  Court,  according  to  article 
2536  of  ^he  Civil  Code,  in  the  sum  of  thirty-six  thousand  dol- 
lar9»  to  protect  the  defendants  against  the  claims  of  J.  M.  Hall 
ujpon  the  property  sold ;  and  that  the  defendants  pay  the  costs 
of  both  courts. 


Bsa 


KSHNBR  *  CO«  SYNDIC  v«.  HOI<IiIDAT  BT  AI^ 

xmASf  rRox  ths  comoEBCiAL  COURT  or  irxw  orle^ks, 

A  third  purchaser  of  wi  efta^  mkJMt  to  oertMn  nortgagef,  ipKich  4m  aMomca 
to  pay,  cannot  set  up  her  claims  in  opposition  to  the  mortgage  creditor  on 
taid  estate. 

The  creditors  of  an  etfate  are  not  hound  to  giro  seouri^  to  the  purchaser  he- 
ta^  eomisg  on  him  for  their  claims  doe  by  it,  on  the  ground  that  he  U  im 
danger  of  eviction.  The  right  to  call  on  a  party  to  give  security  in^es  a. 
irarranty  against  eviction. 

A  person  contracting  to  pay  the  debt  of  another  and  receiving  property  out  of 
which  it  was  to  be  paid,  cannot  oppose  the  plea  of  usury  or  go  into  the 
•oasiderstei  of  that  debt,  and  retain  Hie  n^aas  pkoed  in  his  hands  to 
wit. 
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ITMri«<M  mtereA  wMdk  hat  Wen  paid  oaniiot  be  rMovered  W«lk  fiitrxur    t)M. 

InftCTveoort  kftre  no  right  to  come  in  and  eonteat  the  jarfiadietidii  of  die  eonft     «fafr»  Jtit. 
in  vhieh  the  phintilT  had  a  right  to  ne.    Thej  mint  tiike  die  eaae  ac  they  Kxvirtx  k  co% 
find  it,  and  if  their  interests  are  affected,  it  is  the  result  of  their  own  acta.  trtfific 

Tliis  IS  an  action  to  recover  the  turn  of  ie4,dM,  {torn  M»-  ■•*"»^^"^ 
Maria  Holliday,  widow  of  the  late  John  R.  Holliday,  on  ac- 
count of  a  debt  due  by  him  in  his  Iif«  time*  to  the  fina  of  Wm. 
Kenner  d;  Co«9  and  for  which  he  gave  his  notes  In  1890,  se- 
cured by  mortgage  on  a  large  sugar  plantation  and  slaves. 
Since  his  death  the  defendant  became  the  purchaser  of  said 
estate*  subject  to  this  debt  and  mortgage,  and  also  assumed  pay- 
ment with  certain  conditions  as  to  an  extension  of  time. 

The  plaintiff,  Richard  Relf,  snes  as  the  sole  sjmdic  of  the 
creditors  of  Kenner  ft  Co.,  and  prays  judgment  for  the  araiOniit 
of  the  debt,  and  enforcement  of  the  mortgage. 

The  defendant  admitted  the  execution  of  the  notes  and  mort- 
gage, by  her  late  husband,  but  denied  her  liabilky  in  the  man- 
ner and  for  the  amount  claimed.  She  then  sets  up  several 
matters  in  defence. 

This  sak  was  instituted  in  June,  1885,  and  put  at  issue  in 
January,  1886,  and  in  January,  1888,  the  defendant,  Mrs.  Ho- 
liday, amended  her  answer  and  abo  intervened  as  tutrix  of  her 
minov  son,  Daniel  C.  Hotliday.  The  swit  remained  on  the 
docket  without  being  brought  to  a  trial,  until  the  28d  January, 
ISiOf  when  Maria  Davis,  wife  of  W.  R.  Taylor,  and  E&a 
Dsnris,  wife  of  Minor  Kenner,  intervened,  alleging  they  are 
daughters  and  the  sole  heirs  of  Wm.  Davis,  deceased,  who 
was  the  first  husband  of  the  defendant,  their  mother.  That 
their  father  died  in  the  parish  of  West  Feliciana  in  1819,  leav- 
ing considerable  property,  which  was  inventoried ;  and  that  in 
18B1  their  mother  intermarried  with  the  late  John  R.  HoHiday, 
when  they  were  minors,  without  the  advice  of  a  family  coun- 
cil, and  the  property  held  by  them  and  her  in  common  was  by 
authority  of  the  Court  of  Probates  on  the  5th  April,  1839^  ad- 
judicated to  their  said  mother,  duly  authorized  by  her  husband, 
at  the  estimative  value  thereof,  and  for  which  she  gave  a  special 
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£A8TSH:!r    Dts.  ihortgagft  on  78  slaves ;  59  of  which  belonged  to  herself,  and 

^'*^^'  ^^^^'     17  to  her  husband,  John  R.  HoUiday.     That  she  bound  herself 

KSNTTsn  &  CO '8  in  tjjg  gaj^  act  of  mortgage  to  pay  them  on  their  arriving  at  the 

v«.  age  of  majority,  the  sum  of  $29,614,  with  five  per  cent,  inte- 

HOLLIDAT  ET  AL. 

rest  thereon ;  this  being  the  amount  of  the  interest  of  their 
father  in  said  estate. 

They  allege  further  that  by  the  marriage  of  their  mother 
without  the  consent  of  a  family  meeting,  authorizing  her  to  re- 
tain the  tutorship  of  her  minor  children,  thr.t  both  her  and  her 
husband,  John  R.  HoUiday,  became  liable  for  the  administra- 
tion and  eventual  restitution  of  their  property.  They  pray 
leave  to  intervene,  alleging  that  they  have  a  prior,  special  and 
legal  mortgage  to  that  of  the  plaintiff,  or  the  Bank  of  Louis- 
iana, also  a  creditor ;  and  that  the  defendant  be  ordered  to  pay 
them  out  of  the  proceeds  of  the  plantation  and  slaves  pur- 
chased by  her  out  of  the  estate  of  her  deceased  husband,  John 
R.  HoUiday,  by  privilege  and  preference,  the  following  sums, 
viz:  to  Mrs,  Taylor,  $18,911,  with  interest,  &c.;  and  to  Eliza 
Davis,  w^ife  of  M,  Kenner,  $26,935  15,  with  interest,  &c. 

On  these  pleadings  and  issues  the  cause  was  tried.  The 
case  turned  mainly  on  documentary  evidence,  exhibiting  the 
respective  claims,  mortgages,  and  titles  of  the  parties. 

There  w^as  judgment  for  the  plaintiff  against  the  defendant, 
for  $64,306  51,  with  eight  per  cent,  interest,  &c.;  and  that  the 
proceeds  of  the  mortgaged  property  sold,  &c.,  be  paid  over  to 
plaintiff,  and  that  in  case  of  deficiency  of  funds  to  satisfy  this 
judgment,  that  the  residue  of  the  mortgaged  property  be  seized 
and  sold  to  pay  the  same,  That  there  be  judgment  for  th« 
plaintiff  in  the  matter  of  the  intervention  of  Mrs.  HoUiday  as 
tutrix  of  D.  C.  HoUiday,  dismissing  it;  and  also  against  the 
interveners,  Mrs.  Taylor  and  Mrs.  Kenner ;  they  paying  the 
costs  of  their  respective  interventions. 

The  defendant  and  all  the  interveners  appealed. 

Eustia,  for  the  plaintiff  and  appellee. 
L.  Janirii  for  the  appeUants. 
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Garland^  J.  delivered  the  opinion  of  the  court.  Eahterx    Di». 

Ju/y,   1841. 

Richard  Relf,  syndic  of  the  creditors  of  the  late  firm  of  Wm.  kenxkr  &  co's 
Kenner  &  Co.,  alleges  that  in  June,  1826,  John  R.  Holliday,  now  »'-7»'«^ 
deceased,  acknowledged  himself  indebted  to  said  firm  in  the  sum  holliday  etai- 
of  ^61,195  39,  and  to  secure  the  payment  thereof,  he  gave  six 
promissory  notes  for  the  sum  of  $10,199  O65,  payable  at  dif- 
ferent periods  of  four,  five  and  six  years ;  and  further  to  secure 
the  payment  of  said  notes,  he  executed  a  mortgage  to  said 
syndic  or  his  $uc6essors,  on  a  sugar  plantation,  the  slaves  and 
stock  thereon,  in  the  parish  of  Jefferson.  That  sometime  in 
the  year  1827,  the  said  Holliday  died,  and  at  a  public  adjudi- 
cation and  sale  of  the  effects  composing  his  succession,  order- 
ed by  the  Court  of  Probates  of  the  parish  aforesaid,  his  widow, 
the  present  defendant,  became  the  purchaser  of  said  plantation, 
its  dependencies  and  slaves,  subject  to  the  debt  and  mortgage 
aforesaid,  which  she  specially  assumed  and  contracted  to  pay 
to  plaintiffs.  It  is  further  alleged  said  notes  are  to  bear  inte- 
rest from  the  time  due  until  paid,  at  the  rate  of  eight  per  cent, 
per  annum;  that  they  are  now  due,  for  which  a  judgment  is 
prayed  and  a  sale  of  the  mortgaged  property. 

The  defendant  denies  being  indebted  in  the  manner  and  for 
the  amount  claimed.  She  admits  her  late  husband  signed  the 
notes  sued  on,  and  avers  that  in  the  act  of  mortgage,  she  was 
made  to  renounce  her  just  rights  in  favor  of  the  piaintifis,  to 
her  great  injury  and  in  violation  of  law. 

She  further  avers  the  notes  were  given  in  part  for  an  usu- 
rious consideration  to  the  amount  of  $30,000. 

It  is  also  averred  that  she  has  renounced  the  community  of - 
acquests  and  gains,  and  that  she  is  a  mortgage  creditor  of  the 
succession  for  $30,000,   and  is  also  the  tutrix  of  her  minoi 
chUd,  D.  C.  Holliday. 

She  further  says,  she  is  indebted  to  her  daughters,  Eliza  and 
Maria  Davis,  for  whom  she  is  tutrix,  a  large  sum,  which  in 
consequence  of  the  conduct  of  piaintifis  she  is  unable  to  pay, 
that  they  have  a  legal  mortgage  on  the  property,  which  ought 
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Eabtim^    Dis.  to  be  admitted  in  prefeirence  to  plaiatifis.    She  furthet  atitwets 

July    1841. 

-1-  that  if  the  whole  amount  claimed  by  the  plaintiff  is  allowed , 

xx^KER  k  co'p  the  property  of  the  succession  will  be  insufficient  to  pay  the 

V9,  mortgage  debts,  that  the  Probate  Court  ^as  never  established 

'  their  amounts  or  order  of  privileges,  and  until  a  classification 

takes  place  the  plaintiff  has  no  right  of  action. 

The  defendant  further  alleges  that  in  ignorance  of  her  rightar 
she  has  signed  a  renunciation  of  them,  which  is  null  and  void^ 
and  asks  relief  in  her  own  right  and  as  tutrix,  and  prays  to  hav6 
paid  back  the  sum  of  (13,000  paid  plaintiffs  by  her. 

By  an  amended  answer  the  defendant  avers  the  slates  men- 
tioned  in  the  petition,  and  mortgage,  have,  with  a  few  excep-* 
tions,  been  taken  from  her  by  plaintiff  and  the  Bank  of  Louisi^* 
ana,  and  sold  for  their  joint  account. 

Also  that  since  the  institution  of  this  suit  she  has  been  dis-* 
turbed  in  her  possesion  by  the  suit  which  Gaines  and  wife 
have  instituted  against  her  in  the  Circuit  Court  of  the  United 
States,  to  recover  the  land,  which  amounts  to  a  disturbance* 

That  in  consideration  of  the  purchase  of  said  land  and  slaves 
she  engaged  to  pay  $120,000  of  the  mortgage  debts,  but  as 
those  debts  have  never  been  classed  she  does  not  know  who  to 
pay,  nor  is  she  bound  to  pay  any  one  until  after  the  decision  of 
the  suit  of  Gaines  slnd  wife  against  her. 

On  the  23d  of  January,  1840,  more  than  four  years  and  six 
months  after  the  commencement  of  this  suit,  Mrs.  Taylor  and 
Mrs.  Kenner,  the  two  daughters  of  Mrs.  HoUiday  by  her  first 
husband,  William  Davis,  presented  their  petition  of  interven- 
tion, alleging  themselves  to  be  the  only  heirs  of  their  father. 
That  their  mother  was  their  tutrix,  and  in  1829  contracted  a 
marriage  with  John  R.  HoUiday,  without  the  consent  or  autho* 
rization  of  a  family  council.  That  shortly  afterwards,  their 
mother,  duly  authorized  by  her  husband,  applied  to  the  Cotnrt 
of  Probates  of  the  parish  of  Feliciana  to  have  adjudicated  to 
her  all  the  property  left  by  their  father,  and  partly  held  in  conk- 
mon  with  your  petitioners,  which  was  granted  and  on  the  seme 
day  Mrt«  HoUiday  and  her  husband  gave  a  mortgage  on  ser* 
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€Bty-€ight  slaves,  fifty-niae  belonging  to  herself  and  seventeen  EAtnair    Uis. 
to  John  R.  HolUday,  to  secure  the  rights  of  petitioners  in  the        ^* 
estate  of  their  father,  amounting  to  the  sum  of  $29,614,  which  "^."n^c*^^* 
she  bound  herself  to  pay  them,  when  they  arrived  at  the  age  of  ^'• 

majority,  with  five  per  cent,  interest  from  the  5th  of  April, 

1822. 

< 

They  say  that  as  their  mother  married  Holliday  without  the 
assent  of  a  family  council,  they  both  became  liable  to  them  in 
foZido,  and  all  the  property  of  each  became  mortgagcfd  to  se* 
cure  them  in  their  rights.  They  further  say,  Holliday  took 
possession  of  all  the  property  adjudicated  to  their  mother  and 
mortgaged  to  them,  and  afterwards  mortgaged  a  portion  of  the 
slaves  to  the  Bank  of  Louisiana  and  to  the  plaintiff  to  secure 
them  in  certain  debts,  and  that  a  number  of  the  slaves  have 
been  sold  to  pay  the  debt  to  the  Bank.  They  allege  their 
superior  mortgages  on  the  property  of  Holliday  and  claim  to 
be  paid  by  preference  out  the  fund  for  which  the  plantation 
eold.  They  allege  they  have  brought  a  suit  against  their  moth- 
er as  their  tutrix  and  obtained  a  judgment  against  )aei  for  the 
balances  coming  to  each,  which  they  pray  may  be  paid  to  them 
by  preference  over  the  claim  of  the  Syndic  of  Kenner  ^  Co. 
They  also  wish  to  send  the  cause  to  the  Court  of  Probates  to  < 

bave  the  debts  classified  and  the  funds  distributed  according  to 
law. 

The  intricacy  of  these  pleadings  and  the  confusion  thereby 
created,  has  thrown  difficulties  in  our  way,  which  a  statement 
^f  the  facts  will  in  some  measure  simplify. 

John  R.  Holliday  married  Mrs.  Davis  in  the  year  1822,  who 
then  had  two  children,  the  intervenors.  The  proceedings  in 
felation  to  taking  possession  of  the  property  left  by  their  father, 
but  a  small  portion  of  which  was  community,  are  substantially 
set  forth  in  their  petition.  The  family  council  that  recommen- 
ded the  adjudication  was  in  part  composed  of  women  and  some 
ef  the  other  acts  seem  not  to  have  been  very  regular ;  Mr.  and 
Mrs.  Holliday  took  possession  of  all  the  property,  and  the 
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Easteutt    D».  slaves  were  removed  to  the  plantation  of  the  former  on'the  Mis- 
'  ^*       -1_  sissippi  in  the  parish  of  Jefferson. 

KENXER  k  co'8      Qn  tho  3(1  of  November,  1825,  Holliday  being  indebted  to 
V8.  Kenner  &  Co.,  $120,664  14,  to  secure  the  payment  thereof, 

executed  a  mortgage  on  his  sugar  plantation  and  fifty-seven 
slaves.  This  debt  was  an  actual  balance  owing  of  $80,188  40 
and  $40,475  74  of  ultimate  liabilities  coming  to  maturity. 

On  the  13th  of  June,  1826,  the  syndic  of  Kenner  &  Co., 
(that  firm  having  failed,)  released  the  mortgage  of  the  3d  of 
November,  1825,  and  then  Holliday  and  wife  executed  a  mort- 
gage to  the  Bank  of  Louisiana  for  $60,000,  and  another  to  the 
ayndics  of  Kenner,  (on  which  this  suit  is  brought,)  for  $61,- 
194  39,  payable  in  instalments  of  four,  five  and  six  years. 
The  mortgage  in  favor  of  the  bank  to  have  a  preference  over 
the  other.  The  funds  raised  by  the  mortgage  to  the  bank 
were  applied  to  the  reduction  of  the  mortgage  in  favor  of  Ken- 
ner &,  Co.,  which  was  released  and  a  final  settlement  took 
place.  Shortly  after  this  arrangement,  Holliday  died,  leaving 
one  child  by  his  last  marriage  and  one  by  a  previous  marriage. 
His  estate  being  considered  insolvent,  his  son  by  the  first  mar- 
riage renounced  his  succession,  his  widow,  (the  defendant,)  re- 
nounced the  community,  and  qualified  as  the  tutrix  of  her  mi- 
nor child,  Daniel  C.  Holliday;  but  never  accepted  or  renounced 
the  community;  it  therefore  stood  as  to  him  as  accepted  with  the 
benefit  of  inventory.  Samuel  Livermore  was  appointed  adminis- 
trator of  the  succession,  a  meeting  of  creditors  was  held,at  which 
only  three  creditors,  that  is  the  Bank  of  Louisiana,  the  syndics 
of  Kenner  &  Co.,  and  another  were  present.  It  was  agreed 
to  sell  the  plantation  and  slaves  that  were  mortgaged  in  block; 
the  terms  were,  the  purchaser  was  to  assume  and  become  spe- 
cially liable  to  pay  the  mortgages  to  ,the  bank  and  to  the  syn- 
dics of  Kenner  &>  Co. ;  to  pay  $4,500  in  ninety  days  and  the 
balance  cash.  Upon  these  terms  Mrs.  Holliday,  the  defendant 
became  the  purchaser  ;  the  plantation  and  slaves  were  adjudi- 
cated to  her  and  in  a  notarial  act  made  by  Livermore  as  ad- 
ministrator and  accepted  by  her,  she  specially  contracts  to  pay 
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Che  debts  to  the  bank  and  the  plaiatiffi.    The  remainder  of  the  Sin^iaii   Ita% 

estate,  amoanting  to    upwards  of  ilO,000,  was  administered  ^    ^'       -1^ 

by  Livermore,  he  called  on  the  creditors  to  present  their  claims  ""^JJ^Jo*** 

which  was  done ;    he  made  a  tableau  of  distribution,  which  «*• 

showed  a  dividend  of  sixty-three  per  cent.,  whether  it  was  ever 

homologated  or  not  does  not  appear,  but  we  hear  nothing  more 

of  his  administration.     At  the  meeting  of  Creditors  Mrs.  HoUi- 

day  did  not  appear  to  present  any  claim  in  her  own  behalf  ot 

that  of  her  minor  children  by  the  first  or  second  husband.    She 

took  possession  of  the  property  under  the  sale,  made  crops  and 

from  the  proceeds  of  them  and  the  sale  of  a  number  of  slaves^ 

some  included  in  the  mortgage  and  some  not,  she  paid  off  the 

mortgage  to  the  bank  and  paid  about  $13)000  on  that  in  favor 

of  plaintiffs,  the  balance  not  being  paid  this  suit  was  commenc<* 

ed   in  1836.      In  the  year  following  Mrs.  Taylor  and  Mrs* 

Kenner,  the  heirs  of  Davis,  commence  their  suit  against  theit 

mother  to  recover  their  portion  of  the  estate  of  their  father. 

The  petition  and  the  answer  are  filed  the  same  day,  judgment 

was  rendered  by  consent,  execution  issued  and  seizure  made 

of  the  plantation  on  the  same  day,  and  a  sale  made  by  the 

sheriflTinten  days  after.     The  succession  of  Holliday  was  in 

no  way  represented  in  this  proceeding,  but  the  plaintiffs  appeal^ 

to  have  consented  to  the  sale,  which  produced  on  a  credit 

9151,900,  their  respective  rights  to  which,  is  the  matter  in 

litigation. 

If  the  plaintiffs  and  the  interVenors  were  the  only  parties  en^ 
deavoring  to  get  a  portion  of  this  sum,  our  task  would  be  lights 
as  there  is  said  to  be  enough  to  pay  both,  but  an  effort  is  made 
to  obtain  a  share  for  Mrs.  Holliday,  the  defendant,  and  het 
minor  son,  Daniel  C.  Holliday. 

Mrs.  Holliday  by  renouncing  her  interest  in  the  community 
of  her  last  husband,  John  R.  Holliday,  put  herself  in  the  posi^ 
tion  of  a  stranger  to  it,  she  was  not  responsible  for  any  of  its 
obligations  further  [than  she  had  specially  bound  herself  (ot 
them,  and  could  have  asserted  against  it  any  claims  she  might 
have.    She  was  capable  of  contracting  with  the  administrator^ 

21  VOL.  xix« 
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EAflTsiur    Dis.  and  did  so.      She  became  tbe  purchaser  of  the  plantation  and 

-^  slaves  in  which  she  had  twice  renounced  her  rights,  first  when 

KXK^KB  k  co'§  gjje  signed  the  mortgages,  and  again  when  she  renounced  the 
V9.         community  after  the  death  of  Mr.  Holliday.      The  payment  of 

HOLUDAT  XT  AX.     ,  , 

the  mortgages  in  favor  of  the  Bank  of  Louisiana  and  the  plain- 
tiffs, together  with  $4,500  to  the  administrator  in  ninety  days, 
and  any  sum  over  in  cash.  Upon  these  terms  Mrs.  Holliday 
became  the  purchaser  and  accepted  the  sale. 

The  administrator  was  the  vendor,  she  the  vendee,  and  the 
plaintifis  to  be  receivers  of  the  price  in  consideration  of  their 
promise  to  release  their  mortgage  in  .payment  of  their  debt. 
Mrs.  Holliday  having  specially  assumed  to  pay  this^  debt,  and 
having  received  a  valuable  consideration  for  her  engagement, 
cannot  be  permitted  to  oppose  against  the  creditor  a  claim  she 
A  di'rd  ^^^  hsLve  against  the  estate  of  her  husband.  Suppose  Mr. 
ehaser  of  an  es-  Holliday  were  now  alive  and  the  plaintiffs  were  pursuing  him 

tate    subject  to        .  ,  .  in.  i   •        i 

certaia  mort-  and  her  on  the  mortgage  she  could  not  mterpose  any  claim  she 
SiPaMomes' to  ^ig^^  ^^^^  against  her  husband  between  him  and  them,  be- 
pay,  cannot  set  cause  in  their  favor  she  had  renounced  all  claims  against  him 

up    hep  claims  ^ 

in  opposition  to  that  could  be  preferred  to  them.  How  then  can  she  now  oppose 

the      mortgage 

creditor  on  said  the  payment  of  a  claim  which  in  addition  to  her  previous  re- 
nunciation  in  its  favor,  she  has  specially  contracted  fo  pay? 

We  recently  held  in  the  case  of  Arnous  V8.  Davem  et  al., 
18  La.  Rep.,  42,  that  where  A  contracted  with  B,  to  pay  a 
debt,  which  he  owed  C,  and  C  sued  A  on  his  assumption,  the 
latter  could  not  oppose  any  equities  that  might  exist  between 
him  and  B  to  defeat  a  recovery  by  G.  The  present  case  is 
stronger  than  that. 

As  to  demand  for  security  on  account  of  the  alleged  distur- 
bance by  the  suit  of  Gaines  and  wife  against  Mrs.  Holliday, 
we  can  see  no  reason  for  it.  The  syndics  of  Kenner  db  Co.  are 
not  vendors,  they  do  not  sign  the  adjudication  or  join  in  the 
notarial  act  of  sale  with  Livermore,  the  administrator,  nor  is 
there  any  contract  of  warranty  on  their  part.  In  the  meeting 
of  creditors  they  stipulated  for  nothing  more  than  what  their 
mortgage  accords  to  them  ;*  they  give  no  extension  of  time  nor 
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do  they  consent  to  any  thing  further,  than  that  the  property  be  Eastxhit  Dis. 
sold  sabject  to  their  mortgage.  The  right  to  call  on  a  party  to  **^'  *.l^ 
give  security  rests  upon  the  principle  that  there  is  an  obligation  "i""*  &  co»8 
of  warranty,  and  we  have  yet  to  learn  that  the  creditor  of  a  de-  v$. 

ceased  person,  is  bound  to  warrant  the  title  of  all  the  property 
sold  at  the  sale  of  his  succession,  because  the  proceeds  are  ap-  J^^  creditorg 

*^  *    of  an  estate  are 

plied  to  the  payment  of  his  debt.  If  the  syndics  of  Kenner  &  not  bound  to 
Co.  had  have  proceeded  judicially  on  their  mortgage  and  had  die  purchaser 
the  property  sold  under  it,  a  contingency  might  arise,  by  which  oS  JJ!^  for^SSf 
they  might,  perhaps  be  bound  to  warrant  the  title,  but  as  they  jJ^^ie^^nnJ 
have  not  so  proceeded,  the  continfifency  cannot  arise  and  they  ^*   •**,"   *" 

*  o        ^  ./  danger  of  eTie- 

are  not  bound.    We  are  not  disposed  to  give  an  extended  con-  tion.  The  right 
struction  to  the  article  2536  of  the  La.  Code,  as  the  operation  ty  to  gire  seovn 
of  it  may,  and  we  believe  will  be,  a  source  of  constant  litiga-  wMTantySSnst 
tion,  without  going  beyond  its  obvious  meaning.     There  is  a  ©▼"dcnoe- 
clear  distinction  between  this  case  and  that  of  Dennis  vs. 
Clague's  syndics ;    7  Martin  N.  S.,  93.      There  the  syndics 
were  th^  agents  of  the  creditors  and  the  vendors,  but  we  can- 
not see  how  Livermore  acting  as  the  administrator  of  HoUiday 
18  to  be  made  the  agent  of  the  creditors.     He  was  the  officer 
or  agent  authorized  by  law  to  settle  the  estate,  pay  the  debts 
and  give  whatever  l)a]ance  might  remain  to  the  heirs.     We  do 
not  think  the  syndic  of  the  creditors  of  Kenner  So  Co.  is  bound 
to  give  any  security  to  'indemnify  the  defendant  against  the 
claim  of  Qaines  and  wife. 

In  relation  to  the  interest,  it  is  only  necessary  to  remark, 
that  as  the  defendant  is  not  entitled  to  security  for  the  title, 
there  is  no  cause  for  delaying  the  payment,  and  if  there  had 
been  cause,  the  interest  must  still  be  paid  in  conformity  with 
the  principles  laid  down  in  the  case  of  Ball's  Heirs  vs.  Le  Bre- 
ton ei  alj  decided  a  few  days  past,  (ante  p.  147.) 

Upon  a  full  examination  of  the  plea  of  usury  and  the  evi- 
dence in  relation  to  it,  we  are  of  opinion  it  cannot  avail  the  de-     . 

^  Apenoneoii- 

fendant.  She  contracted  to  pay  the  debt  which  HoUiday  owed  (noting  to  pay 
plaintiff  and  received  property  to  enable  her  to  do  so,  she  can-  ther  and  reoeW- 
not  enter  into  consideration  of  that  debt,  and  by  defeating  it,  o'PXXit^wM 
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EUjVBMfr  .Dn.  release  herself  and  also  keep  the 'means  put  into  hei  hands  to 
^^'  ^^^'-  pay  it.  But  it  is  alleged  it  is  the  minor  heir  of  John  B.  HolU- 
Mx^vf.  b  Go'c  day  that  contests  it,  and  he  has  an  interest  in  doing  so,  as  if  any 

8TS0IC 

T«.  bshmce  of  the  estate  is  left  after  paying  the  debts,  he  is  entitled 

to  it.    It  is  true  he  is  interested,  but  a  question  ma}'  well  arise^ 

tQ  b^  iiaid,  oAB-  whether  the  tutrix  caa  interpose  a  claim  or  debt  owing  to  the 

piei  ff  usury  or  minor,  to  protect  herself  from  the  payment  of  a  personal  obliga* 

CO  ij)to  the  con-    ,  7  . 

!iden\UoDoftbftt  tion-.    She  certainly  cannot  do  it  in  compensation,  or  as  a  con- 

^  meana  pUe-  fusion»  as  the  capacity  in  which  she  is  bound,  is  altogether 

^Mlt  ^^  different  from  that  in  which  she  claims.    But  this  question  it  is 

not  materiEtl  to  discuss,  as  we  are  of  opinion  the  parties  are 

precluded  from  going  into  an  examination  of  the  alleged  osn* 

rious  consideration. 

By  reference  to  the  original  mortgage  of  November  3d^ 
1825,  it  will  be  seen  that  it  was  for  $80,188  40,  balance  due 
Kenner  &  Co.,  and  for  $40,475  74  for  acceptances  and  other  li- 
abiUties  coming  to  maturity.  In  June,  1826,  the  loan  of  $60,000 
was  obtained  and  appropriated,  first,  to  the  payment  of  the 
liabilities  and  acceptances,  and  secondly  in  discharge  of  the 
debt  due  Kenner  &  Co.,  by  which  it  was  reduced  from  $80,"^ 
188  40,  to  the  sum  of  $61,104  39  for  which  the  last  mortgage 
to  the  syndic  was  igiven.     The  whole  snrnr  alleged  to  be  usu- 
rious is  less  than  $16,000,  and  the  usurious  interest  all  accru- 
«T  -9       1    ed  previous  to  the  execution  of  the  first  mortgage  in  Novem- 
tereit  whiohhu  ber,  1825,  and  as  about  $20,000  were  paid  in  the  June  follow- 
not  be  KooTow  iogy  the  whole  amount  complained  of  as  iiauxious,  has  been 
ed  bade  p^^  ^^  cannot  be  recovered  back  again.    2.  La*  ftep.,  431'; 

4  La.  RepM  ^44  ;  8  La.  Rep.,  267. 

The  remaining  questions  relate  to  the  intervention  of  Mrs* 
Tajrfor  ^uid  Mrs.  Kenner;  and  the  first  is  as  to  their  ^prayer, 
that  this  cause  be  Teferred  to  the  Probate  Court,  and  the  whole 
estate  of  John  R.  Holliday  again  examined  into  and  settled, 
and  their  claims  allowed.  What  might  have  been,  or  what 
•may  be  the  result  of  a  proceeding  to  effect  that  object,  if  com-^ 
Wnced  by  thdse  interveners  against  all  the  creditors  and  heirs 
'of  John  R.  HoUiday,  it  is  not  neoessar^  now  to  inquire;  butit 


OP  THE  STATE  OF  LOUISIANA.  166 

is  clear,  the  iaterveDors  have  no  right  to  come  in  and  contest  Eastxah  Dis. 
the  jurisdiction  of  the  court,  in  which'  the  plaintiff  certainly  * 

had  a  right  to  sue  the  defendants.  It  was  not  indispensably  ne-  **^btSi,ic^**  * 
cessary  to  the  assertion  or  protection  of  their  interests,  that  ^'' 

^  r  '  HOLLIDAT  XT  All. 

they  should  interfere  in  this  suit ;  but  as  they  have  chosen  to  interrenors 
do  so,  they  must  take  the  cause  as  they  find  it,  and  if  their  in-^ometn«n5Mn° 
terests  are  affected  in  consequence,  it  is  the  result  of  their  own  *?**  thejuriidic. 

^  tioD  of  the  court 

acts.     The  Code  of  Practice,  articles  392,  303,  397,  settle  this  in    which    the 

plaintiff   had  a 
question.  right    to    «uc. 

The  intervenors  say,  they  have  a  tacit  mortgage  on  all  the  tiielLw  as  ther 

real  estate  of  John  R.  HoUiday,  deceased,  to  secure  the  amount  ^^^  **'interetu 

comingf  from  the  estate  of  their  deceased  father,  William  Davis ;  are  affected,  it  ii 

,  the     result     of 

he  having  married  their  mother  without  the  consent  of  a  family  their  own  acts. 
council,  whereby  he  became  responsible  in  solido  with  her. 
This  is  no  doubt  true ;  Old  Civil  Code,  p.  60,  art.  10 ;  La. 
Code,  art.  272 ;  and  they  have  a  right  to  follow  the  property 
in  the  hands  of  whosoever  may  have  it  in  possession.  They 
had  a  mortgage  on  the  land  and  slaves  which  John  R.  HoUiday 
owned  at  the  time  he  executed  the  mortgage  to  plaintiff,  and 
also  on  all  the  property  owned  by  their  mother,  the  defeodftoL 
She  is  as  much  bound,  as  Mr.  HoUiday  waes  and  as  she  .pur^ 
diaeed  all  the  property  of  her  late  husband,  subject  to  tkk 
mortgage,  it  is  responsible  in  her  hands  to  the  .payment  of  the 
intervener's  debt.  She  is  also  Uable  to  pi^  the  debt  due  to 
plaintiff*  so  that  as  to  her  it  is  a  matter  of  bat  little  concern, 
who  comes  first  upon  the  fund  in  controTersy,  as  she  has  to 
nake  ap  the  deficiency,  if  there  should  not  be  enough  to  satis- 
fy both  debts. 

The  counsel  for  Mrs.  HoUiday  complains  very  mucb,becaa869 
as  he  sayv,  the  property  which  she  had  at  -the  time  of  her 
second  marriage, has  been  sold  to  pay  her  late  husband's  debts. 
This  is  not  so.  Mrs.  HoUiday  sold  the  negroes  herself,  to  pay 
for  the  property  she  now  enjoys,  which  was  bound  for  those 
debts,  and  she  has  no  reason  to  complain,  that  the  creditor 
wishes  to  be  paid — ^now  that  she  has  realized  a  handsome  com- 
petency by  the  operation. 
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EiHTSRir   Dis.      But  let  US  now  see,  how  the  case  of  the  intervenors  stands. 

^*  They  have   no  demand  liquidated  against  the  succession  of 

"'^gJJ^^jj*'®*"  John  R.  HoUiday  for  any  sum,  nor  have  they  any  judgment 
v«.  against  him.     The  judcfment  obtained  ac^ainst  Mrs.  HoUiday 

as  to  third  persons,  has  no  binding  effect,  and  we  under- 
stand the  plaintift  as  contesting  it,  both  as  to  the  sum  al- 
lowed, and  its  regularity  and  binding  operation.  It  is  a 
judgment  rendered  by  consent,  disregarding  all  the  legal 
delays  and  formalities,  and  however  binding  between  the 
parties,  has  no  effect  against  third  persons.  There  is  no 
doubt,  the  intervenors  had  a  mortgage  on  the  land  sold  un- 
der the  execution  issued  on  their  judgment;  and  as  th«y 
agree,  their  lien  shall  operate  on  the  proceeds,  we  must 
give  it  effect ;  but  as  the  amount  for  which  they  have  a 
,  preference,   is  not  fixed,  we  must  remand  the  cause,  to  have 

it  ascertained. 

The  judgment  of  the  Commercial  Court  is  therefore  af- 
firmed so  far  as  it  concerns  the  plaintiff  and  the  defendant, 
Maria  HoUiday :  but  so  far  as  it  concerns  the  interveners, 
Maria  Taylor  and  Eliza  Kenner,  and  the  dismissal  of  their 
petition,  it  is  ordered  and  decreed,  that  said  judgment  be 
reversed  and  said  petition  reinstated,  and  the  caupe  remanded 
to  the  Commercial  Court,  for  the  purpose  of  ascertaining 
the  amount  due  to  each  of  the  intervenors  from  the  estate 
of  William  Davis,  their  deceased  father,  which  amount  when 
ascertained  and  Uquidated,  is  to  be  paid  out  of  the  sum  of 
$151,900,  in  preference  to  the  syndics  of  the  creditors  of 
WiUiam  Kenner  &  Co.:  all  the  costs  of  this  appeal,  except 
those  of  the  intervenors,  to  be  paid  by  the  defendant,  and 
those  of  the  intervenors  to  be  paid  by  the  plaintiff. 
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state:  of  IiOmSIAN a  m.  JUDGG  of  TIUB  EirrxKir    Dii. 

July,  1841. 


FIRST  DISTRICT. 


'  8TATB  OF  LA., 

OS  AX   APPLICATION  FOK  A  WaiT  OF  PBOHIBXTIOIT,    IH  THE  XATTIR  OF  THE  t;^. 

CITT  BAITK  OF  KEW  OBLSAITS  V9.  D.  T.  WALDEST.  'Y"®*  ®'  ^"*  ' 

FIK8T  DIBTEIGT. 

The  plaintiff,  in  Injunetion,  who  is  non-suited,  is  entitled  to  a  nupetuive   j  f^  i^ 

appeal,  on  gtvinf^  his  bond  for  the  amount  of  the  costs  and  one  half  over.        1^^,^^ 

19L  187 
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la  ao  Injunction  case  to  restrain  the  adverse  party  firom  taking  out  an  order 
'    of  seizure  and  sale,  vhen  the  plaintiff  is  non-suited  and  takes  a  suspensive 

appeal,  a  writ  of  prohibition  will  be  granted  to  the  Judge  a  quo,  prohibit-    i  ^20   88^ 

ing  him  from  proceeding  to  allow  the  order  of  seizure,  until  the  party  is     ^^   ^ 

heard  on  his  appeal. 
Such  as  the  Injunction  originally  was  before  the  judgment  of  non-suit,  so  it 

remains  afterwards,  until  the  appeal  is   tried ;  and  no  proceedings  can  be 

had  until  it  is  finally  decided  in  the  Supreme  Court 

A  prohibition  is  not  a  ^rit  of  right,  but  the  court  may  grant  it  on  such  con-  ' 
ditions  as  will  secure  to  the  party  who  may  suffer  by  it,  sufficient  indemnity 
for  the  trouble,  delay  and  losses  he  may  unjustly  sustain. 

This  case  comes  up  on  a  rule  taken  by  D.  T.  Walden,  on 
tbe  District  Jndge  of  the  first  judicial  district,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue,  commanding  Ynm 
to  abstain  from  all  further  proceedings  in  the  case  of  the  City 
Bank  of  New  Orleans,  against  D.  T.  Walden. 

The  petitioner,  Walden,  alleges  that  on  the  26th  of  October, 
1840,  be  commenced  suit  against  the  said  City  Bank  to  annul 
certain  mortgages  given  by  him  to  the  Bank,  on  tbe  ground 
that  they  were  null  and  void :  and  that  he  prayed  for  and  ob- 
tained an  injunction  against  the  Bank,  to  prevent  it  from 
taking  out  an  order  of  seizure  and  sale,  until  the  suit  for  the 
annulment  of  said  mortgages  could  be  tried  and  finally  de- 
cided.  That,  on  the  10th  November  following,  the  Bank  took 
a  rule  on  him  to  sHow  cause  why  the  injunction  should  not  be 
dissolved  and  set  aside ;  which  rule,  on  hearing  the  parties, 
was  made  absolute,  and  judgment  rendered  setting  the  injunc- 
tion aside ;  from  which,  this  petitioner  took  a  suspensive 
appeal  on  giving  bond  with  a  surety  in  the  sum  of  $6000« 
That  on  the  8th  December,  1840,  the  City  Bank  applied  for 
an  order  of  seizure  and  sale,  which  was  refused  by  the  District 
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t 

EABTnir   Dii.  Judge ;  and  from  this  refusal  the  Bank  appealed,  which  is  still 

July,  1841.  1. 

~     ^  pending. 

*'^^^"'^*'       The  petitioner  further  shows,  that  after  this  appeal  was 
juBocoFTHi  taken  by  the  City  Bank,  his  injunction  suit  came  on  for  trial 

JIRST  DISTRICT.  , 

and  a  judgment  of  non-suit  was  rendered  figainst  him,  from 
which  he  took  an  appeal  within  the  time  required  by  law  to 
stay  execution,  and  gave  bond  and  security  for  the  amount  of 
the  judgment  and  one  h(df  over^  in  pursuance  of  the  order 
of  court.  This  bond  was  for  only  $250,  the  amount  neces- 
sary to  cover  costs.  That  afterwards,  to  wit:  on  the  25th 
January,  1841,  the  District  Judge  granted  an  order  of  seizure 
and  sale,  by  endorsing  the  same  on  the  petition,  on  which  he 
had  previously  refused  said  order.  It  is  against  this  order  of 
seizure  and  sale,  the  petitioner  prays  a  writ  of  prohibition  to 
the  District  Judge  to  abstain  from  all  proceedings  in  the 
matter  until  the  further  order  of  this  court. 

The  District  Judge  showed  cause  and  set  up  various  mat* 
ters  against  the  application.  Among  others  he  considered  the 
judgment  of  non-suit  as  disposing  of  the  injunction,  and  that 
the  writ  of  seizure  could  properly  issue ;  especially  as  he  con- 
sidered the  appeal  taken  therefrom  as  not  suspensive;  the 
appeal  bond  being  only  for  $250,  and  merely  to  cover  costs, 
when  the  amount  of  the  debt  or  matter  in  dispute  exceeded 
$200,000. 

2.  The  petitioner  has  shown  no  legal  grounds  for  a  writ  of 
prohibition  in  this  case.  His  remedy,  if  he  is  injured  or  ag-^ 
grieved  by  the  order  of  this  court  granting  the  writ  of  seizure 
and  sale,  is  by  an  appeal  from  it.  It  would  be  assuming 
original  jurisdiction  in  the  Supreme  Court,  to  take  cognizance 
of  the  case  and  award  a  writ  of  prohibition,  whep  the  remedy 
of  the  party  is  by  appeal ;  and  when  they  can  extend  the  relief 
sought,  in  the  exercise  of  their  appellate  jurisdiction,  and  to 
which,  it  is  respectfully  urged,  they  are  restricted  by  the 
constitution. 

Hoffman  ^  Oryme$f  for  the  applicants 
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Tk»  Dirtiiet  Jii^gv  ab#  applied  m  pnprim  p$nom^  and 
aif«ei  against  Uie  ptDfaibitioA.  '*^'  ^*^ 

Sinum^  J.  delivered  the  opinion  of  t)ie  Court* 

Thia  ii  an  appIioatiMft  Cm  a  writ  of  piatftiriaM  Tbe  appU** 
aBBt»  D.  T.  WaMatt^alkgcathat  o»  the  510th  of  Oolobar^  l^m, 
ht  iaatilated  a  aoat  agaiaaC  th^  Oily  Baak*  pnjyciiif  that  t aro 
jBortgafas  aatcated  by  pnUio  aet*  aaMwintitig  tofothei  to 
faOO,000»  bo  doefaurad  miU  and  void;  that  in  the  aiaaa  tuna  he 
obtained  an  order  enjoining  the  said  bank  ffsn  aaiag  ouS  any 
Older  ol  seizure  and  sale  on  the  said  moitgagasy  aad  gate  the 
bond  aad  secosity  raqaired  by  the  court.  That  #•  the  tenth  of 
NoTaaaber  ansoingv  amfe  was  taken  to  dissolrva  the  itqaaetaast 
which  was  sei  aside  by  tha  caart  whh  daaMgast  frsaa  whisb  jndg- 
asm  he  took  a  soapeasivis  appeal.  Hefiirtbststateatfaatoatha 
Ml  of  Daoesiber»  the  Cky  Bank  filed  their  potitfam  piayiag  &f  an 
asder  of  aeisiupa  aad  sale  on  tha  said  moolgagas,  which  w«b 
fetoad  by  the  lower  jadga,  from  whose  judgaMat  aa  appeal 
was  also  takea  aad  is  yet  paadiag  befosa  this  eeart.  That 
subsequently  the  mjaaction  was  triad  on  its  aMrits,  aad  a  jadg- 
mottCof  non^auk  wu  therein  readetedr  from  which  the  appli- 
cant look  his  appeal  wttUa  the  time  saquirad  by  law  for  staying 
ciacatioBv  aad  gave  bond  and  seenriky  im.  pursaance  of  the  of- 
darof  said  court;  and  that  on  the  Mth  of  May,  ISiU  thedis- 
triot  judge  granted  exparU  aa  cedar  of  seiauie  aad  sale  of  the 
piopaiiy  ^mortgaged  by  eadoBsing  the  sane  on  the  pakitkm  ilad 
on  the  8th  of  Deoember«  I8d0»  and  now  paadiag  os^appaaly 
aad  ia  abooi  to  carry  the  same  into  eftcAf  aalaaa  arrested  by  a 
prohibition  from  this  caart* 

Tha  iHEViicaat'a  petitiaa  having  been  serrsd  on  ibe  distidst 
^idge  and  oa  Um  City  Banlu  said  jadge  ansaFetad  Ihemlel^ 
isBt  reprssentiag  that  these  waa  no  psaccodiag  now  pending 
before  his  court  against  which,  in  his  opinion,  a  Writ  of  prabi- 
bitiesi  could  pvoperly  issue ;  apd  aftsi  giving  a  statament  of  the 
sefvend  proceedings  had  before  him,  wbiohare  the  sa«k0  alluded 
to  in  Walden's  petition,  he  goes  en  to  state :  *^  the  cause  of 
22        VOL.  XIX. 
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EisnMT   On*  Waldeii  vt.  the  City  Bank  hu  since  been  heard  upon  the  me- 

"^M       -1.  ritSy  and  the  court  being  of  opinion  that  the  plaintiff  had  failed 

"^*«t'  "^^  *^  establish  any  right  to  the  interposition  of  the  court  in  his 

4VMK  OF  TB  behalf,  gave  judgment  of  non-suit.    If  no  appeal  had  been 

taken  from  this  judgment,  it  is  apparent  that  the  appeal  from 

the  judgment  upon  the  rule  to  dissolre,  would  have  become  at 

once  nugatory.    The  injunction  granted  was  a  mere  accessory 

to  the  principal  demand,  the  principal  demand  being  dismissed, 

it  is  obyious  that  its  accessories,  in  whatever  court  pending, 

must  share  its  fate." 

**  But  an  appeal  was  taken  and  bond  given  for  two  hundred 
and  fifty  dolkrs,  the  application  of  the  bank  for  an  order  of 
seizure  and  sale  upon  its  mortgages,  purporting  a  confession  of 
judgment,  was  the«  renewed.  The  question  then  presented  to 
the  decision  of  the  court  was  whether  an  appeal  from  a  judg- 
ment of  non-suit  with  a  bond  of  $250  could  stay  the  execution 
awarded  by  law  upon  mortgages,  to  an  amount  exceeding  two 
hupcked  thattsand  dollars.  In  the  opinion  of  the  undersigned, 
*  liTuch  aff^lbc^ould  not  legally  follow  such  an  appeal,  and 
'  .  the  order  ofse&ure  and  sale  was  therefore  granted." 
'  **t>unBg'.t£e  interval  between  the  judgment  on  the  rule  to 
.  ,  diflsolvQt  the  injunction  and  the  judgment  on  the  merits  of  the 
suit  of  'D.  T.  Walden  vs.  the  City  Bank,  an  order  of  seizure 
a%l sale  was  refused  to  the  bank;  but,  in  the  view  of  the  un* 
dersigned,  the  circumstances  were  materially  changed  after 
judgment  on  the  merits  and  it  then  became  proper  to  award  to 
the  bank,  the  order  which  had  formerly  been  refused." 

He  also  refers  to  the  records  filed  in  this  court  in  the  several 
suits  between *the  parties  llierein  interested,  and  further  alleges 
that  when  Walden's  petition  of  appeal  was  presented,  his 
counsel  disclaimed  any  intention  of  demanding  a  stay  of  exe- 
cution, and  that  the  appeal  was  consequently  allowed  with  the 
security  tendered. 

The  city  bank  also  appeared,  and  referred  us  to  the  answer 
of  the  district  judge  as  containing  sufficient  reasons  why  the 
writ  of  prohibition  should  not  be  granted. 
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We  have  examined  the  records  referred  to  in  the  district  CASTBmir    Dig. 
judge's  answer,  and  have  been  able  to  ascertain  that  the  facts        ^'  * 
therein  stated  and  those  alleged  in  the  applicant's  petition  are  "^atb  or  la., 
correct.     It  appears  further  that  when  Walden  obtained  his  in-  jvhqi.  or  m 

rrSHT*  9IBTKICT 

junction,  he  gave  a  bond  and  security  according  to  the  order  of 
the  court  in  the  sum  of  twenty  thousand  dollars ;  that  on  the 
dissolution  of  the  injunction,  he  and  his  sureties  were  con- 
demned to  pay  in  Bolido  ten  per  cent,  per  annum  on  the 
amount  of  the  injunction  bond ;  that  on  appeaKng  from  said 
judgment,  he  gave  an  appeal  bond  and  security  in  the  sum  of 
six  thousand  dollars ;  that  when  the  order  of  seizure  and  sale 
first  applied  for  after  the  dissolution  of  the  injunction,  was  re- 
fused, the  district  judge  was  of  opinion  that  *' the  bank  could 
not  proceed  against  Walden  by  the  via  executiva^  so  long  as 
the  appeal  was  pending,  for  that  appeal  necessarily  revived  the 
injunction ;"  and  that  when  the  petition  of  appeal  from  the 
judgment  of  non-suit  was  presented  to  him,  the  lowj 
only  required  a  bond  and  security  in  the  sum 
and  fifty  dollars. 

The  judgment  last  appealed  from,  being 
only,  it  is  clear  that  the  appellant  being  bounlUAiinnln  nis  ^^  ^mn^t^' 
bond  and  security  for  a  sum  exceeding  one-hall  thf  ^pfSWPMtff^hm  '*  "^~ 
which  the  judgment  was  given  against  him,  an<|^tne  B9ia]ud^J^^^ to  a  ««#- 
ment  being  merely  for  costs,  the  bond  was  properlyreQfl^lPlor  on  giving  bis 
the  sum  of  two  hundred  and  fifty  dollars ;  Code  of  Practice^  art,  amoont  *of  the 
675.  This  was  sufiicient  to  make  the  appeal  suspensive,  h2?ovei^  *"* 
without  reference  to  what  had  been  previously  done  in  the 
case. 

But  it  is  contended  that  in  order  to  prevent  the  bank's  ob- 
taining an  order  of  seizure  and  sale,  by  virtue  of  the  mortgage; 
that  is  to  say :  to  give  efieet  to  and  to  revive  the  writ  of  in- 
junction during  the  pendency  of  the  cause  before  this  court, 
the  appellant  ought  to  have  furnished  his  appeal  bond  and  se- 
curity for  three  hundred  thousand  dollars,  as  the  security  on 
the  injunction  bond  was  only  given  to  secufe  damages  and  not 
the  debt.     We  cannot  agree  to  this  proposition  :  we  conceive 
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EAflrnv   Dit.  ibiUf  bfr  obtaiAiof  im  writ  of  iajiiiiclioii  md  farnUhiog  Ae 

"^*  ^    ''    seouxity  requked  by  (h»  judge*  WaUen  UcAme  ^aiitled  to  tlu 

8TA«v  «r  M.9  piateclioil  •«£  the  oomrt,  and  to  its  ioterpoakioti  «o  as  t9  pxev^nt 

jopwor  vn  tli9  BeiiiRBe  luftd  e^la  0[  ih«  ^MwertT  SMftnged  a3  long  as  tbe 

iMttsr  IB  €Ofitro¥0fpy  reoHua^  andotermmod*    On  tho  im^^ 

lution  «f  ibe  injttiictioii  with  damag^p  in  the  court  below,  he 

took  e  feguhvr  4w^>eiiiiiyto  appealt  wUch  neoeeMrSy  bed  the 

eflbot  of  nnHVteiniag  the  j^juootioQ  end  of  leeting  4he  cote  e«d 

aU  the  Olden  ttdsen  in  it*  in  the  eane  state  in  which  they  wera 

prunoue  to  its  being  dissolved.    The  district  judge  himself  was 

coimnoed  of  the  coneotness  of  ibis  conne*  when  he  refused  to 

ti<m  ^  ^"^^  R^BODt  the  Older  of  seisure  and  sale  fimt  applied  fort  and  we  are 

reftnin  the  ad-  umblo  to  oeo  auy  good  reason  why  afier  the  trial  of  the  injunc* 

from  taking  oat  tiOQ  soit  oa  its  merits,  and  after  a  snspensiye  appeal  had  beea 

•eisnre       and  gnnted  fffoai  Us  judgment  of  non^suit,  he  sliouldhave  thoii^ht 

SLlntiflfhrnrai-  ^^^"""^^  aotfaorised  to  destroy  Che  effect  of  his  first  decis]on« 

Mited  and  takes  aad  to  doprtTe  the  applicant  of  the  legal  proteotion  which  had 

appeal,  a  writ  been  extended  to  him  by  the  issuing  of  the  writ  of  injnnelion* 

win  Cejranted  ^^  ^^  Older  made  by  the  district  court  granting  an  appeal  from 

ra«^  prolSbi^  ^  jodgmBnt  dissolring  the  injunction,  deprired  that  court  of 

i^  v£    from  further  jurisdiction  in  the  cause,  and  tiansferred  it  to  the  ap- 

proeMSi«g     to  '^ 

aiiov  tiie  order  pdlate'oeittrtv  it  is  clear  that  it  was  not  in  the  power  of  the 
tile  pa^  tt  inferior  judge  .to  tidee  cognieance  of  any  pieceediog  which 
^SSnL  ^^      '  wonld  inure  for  its  object  the  violation  of  an  anterior  order, 

wlash,  by  the  appeal  was  revived  or  cectiniicd  in  full  force ; 
and  the  laoie  so  that  a  similar  application  having  already  been 
made  lo  him,  after  the  injunctioii  waa  dissolved,  he  had  thought 
proper  to  refuse  it  as  illegal  or  irregular,  and  that  an  appeal 
from  this  judgment  had  also  been  taken  and  was  then  and  is 
now  yet  pending  before  the  appellate  court. 

It  may  be  true  that  the  appeal  in  question  will  perhaps  oc^ 
oasion  an  improper  d^lay  to  the  bank,  and  will  effectually  sus- 
pend the  ultimate  recovery  of  the  amount  alleged  to  be  due  by 
the  applicant,  without  any  other  security,  as  to  the  debt,  than 
the  property  mortgaged  whiofa,  having  never  been  seized,  re- 
mains  in  his  possession ;  but  it  is  equally  true  that  no  judg- 
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ment  was  e^er  readered  againet  him  for  ihe  eaid  amount ;  that  EAtTEiv   Oh. 
oa  the  cofttmry  the  first  demand  made  by  the  bank  for  an  Older    ^^^'   "*^L 
of  eeisfue  and  sab  has  been  xeieeted  \  and  we  know  of  no  law  *'>^'"  ^  ^^* 
that  lequines  a  plamtiff  ia  ioianctioa,  who  has  given  his  bond  mMisovim 
to  secoiGe  the  damages  which  may  be  sustained  by  the  defen- 
dant, and  who,  on  appealing,  gives  another  bond  to  secure  the 
damages  recovered  against  him,  to  furnish  an  additional  appeal 
bond  for  the  purpose  of  securing  the  amount  of  the  debt.  Such 
as  the  writ  of  injunction  was  originally  granted  and  issued ;     gy^^  as  the 
sach,  after  the  appeal,  must  it  continue  to  remain  in  its  full  force  ^i^ji'^^^  ^^ 

and  effect,  until  the  final  determination  of  the  suit  in  the  ap-  «>re  the  judg- 
ment   of    UOIl- 

pellate  court.    It  is  a  well  settled  rule  that  ^^  after  a  cause  is  suit,      so      it 
sent  to  the  Supreme  Court  by  regular  appeal  from  any  of  the  wards  until  the 
inferior  tribunals  of  the  State,  the  court  of  the  first  instance  can  JPJ*^^  p^edi 
no  longer  legally  take  any  steps  in  a  case  they  transferred,  '"^f^'^  ^  ^^ 
except  such  as  may  be  necessary  to  transmit  the  record  to  the  decided  in  the 
court  above,  in  the  manner  provided  by  law."    P^trton  vs.  ^'^^""^  """^"^ 
Zaeharie.  4  La.  Sep.^  205.     See  also^  6  Martin^  N.  S.^  464; 
7  Idem,  358;  8  Idem,  440;  5  La,  Rep.,  314,  and  15  Idem,  391. 
We  therefore  consider  that  this  is  a  proper  ease  to  reqaire  the 
application  of  the  provisions  contained  in  the  artieke  846  and 
fbUowing  of  the  Code  of  Practice :  but  as  the  writ  applied  for 
is  not  a  writ  of  right ;  and  as  we  conceive  it  is  in  our  power  to    A  prohibition 

.-,,,.  .,,  ,  _      is  not  a  writ  of 

grant  it  witn  such  conditions  as  will  secure  to  the  party  who  right,  but  the 
may  suffer  by  it,  a  sufficient  indemnity  for  the  losses,  trouble  \^^  w^^oon- 
and  delay,  which  it  may  perhaps  unjustly  and  improperly  occa-  ^J^IJre  to  The 
sion  him  to  sustain.  We  think  it  our  duty  under  the  circumstances  P"l^  Y^,  "^7 

•*  suffer  by  it  «if- 

of  the  ease,  to  require  thatt  before  the  issuing  of  the  writ  of  prohi-  ficient  indemni- 
ty      for       the 
bition  by  him  prayed  for,  the  applicant  shall  file  with  the  clerk  trouble,    delay 

of  this  court,  his  additional  bond  in  favor  of  the  City  Bank,  ^y  ^^^^mj 

with  good  and  sufficient  security  in  solido,  for  the  sum  of  »^^*"* 

Htemty-fwt  thousand  dottare,  conditioned  that  he  shall  pay  all 

such  damages  as  shall  have  been  sustained  by  the  said  bank,  in 

case  it  should  be  decided  that  the  injunction  heretofore  obtained 

has  been  wrongfully  sued  out,  and  illegally  and  improperly 

kept  in  fosce  on  the  appeal  before  this  court. 
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EAffTEn?r    Dis.      It  is  therefore  ordered,  adjudged  and  decreed  that  a  writ  of 

"^*       -1.  prohibition  issue,  on  the  applicant's  complying  with  the  condi- 

^^      '*  tion  above  expressed  before  the  expiration  of  this  month,  by 

v»8TDiaTiiicT  ^^^^S  ^^  ^<^^^  with  good  and  sufficient  security  for  the  sum  of 
seventy-five  thousand  dollars,  conditioned  as  above  specified. 


19L  174 
40  1720 
40  1780| 

19    174I  8TATJB  OP  I^OUlSlABf  A    v*.  JUDGE  OF  TUB  FIRST 

'''  ^^^'  DWTRICT. 

AM     APPLICATION      FOB      A      WRIT      OF      PUORIBITIOX,     IN     THE     MATTES     OF 

LARTIUUE  V8»  PEST  &  NOIITH. 

An  oath  is  not  required  to  a  petition  for  a  writ  of  prohibition,  if  tlie  truth  of 
tlic  facts  stated  in  it  appear  from  an  inspection  of  the  record  aiul  proceedings 
had  in  the  case. 

Where,  hy  an  error  of  the  Judge  a  qttOf  in  refuting  to  give  to  the  appeal  tlie 
<•  effect  of  a  auspensive  one,  by  authorising  an  execution  to  issue,  after  being 

divested  of  jurisdiction,  a  writ  of  prohibition  is  the  proper  remedy  to  cor- 
rect such  error. 

The  signature  of  tlie  parties  to  a  blank  appeal  bond  is  binding  on  them,  and 
may  be  filled  up  afterwards,  to  operate  as  a  suspensive  appeal. 

When  a  suspensive  appeal  is  once  granted  and  bond  signed  accordingly,  the 
jurisdiction  of  the  judge  a  quo  is  at  end,  after  ascertaining  the  security  is 
good. 

A  writ  of  prohibition  may  issue  to  suspend  the  action  of  an  inferior  tribunal 
for  a  time,  and  until  it  legally  resume  the  exercise  of  its  former  jurisdiction. 

The  judge  of  an  inferior  court  cannot  grant  an  order  of  seizure  and  sale,  after 
an  appeal  is  taken  from  his  refusal  to  issue  tlie  same  order,  previously  ap- 

.  plied  for.  But  if  ke  does,  the  proper  remedy  to  arrest  his  proceedings,  is 
by  a  writ  of  prohibition. 

The  authority  to  grant  writs  of  prohibition,  is  considered,  in  relation  to  the 
constitution,  which  allows  to  tliis  court  appellate  jurisdiction  only,  and  is  to 
be  confined  to  matters,  which  have  a  tendency  to  aid  that  juriadiction. 

This  case  arises  on  an  application  for  a  writ  of  prohibition  to  the 
Judge  of  the  first  judicial  district  requiring  the  plaintiflTin  execu- 
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lion,  Lartigue  and  the  sheriff  executing  it,  to  abstain  from  and  eastebit   Dim. 
stop  all  proceedings  under  the  judgment  and  execution*  until  — "^' 
the  defendants  therein,  Peet  &  North,  can  be  heard  on  appeal.   "^™  ®^  ^'* 
The  facts  show,  that  Lartigue  obtained  a  judgment  against  '^»»*  »'  ™* 

•'        ^  °  IIUBT  DISTRICT. 

Peet  &  North,  m  the  district  court,  for  $607  50,  upon  which 
the  latter  prayed  a  suspensive  appeal,  and  filed  their  bond  with 
a  surety  in  the  sum  of  $1000.  The  bond  was  signed,  and  the 
sam  inserted,  but  the  blanks  left  in  the  printed  form  were  not 
filled  up  with  the  names  of  the  appellee,  and  the  date,  dbc. 
The  appeal  was  granted  the  28th  April,  1841,  and  on  the  11th 
May  a  rule  was  taken  on  the  appellants  to  show  cause,  why 
the  appeal  should  not  be  dismissed.  1.  That  there  was  no 
bond  executed  by  the  defendants  in  favor  of  the  plaintiff,  ac- 
cording to  law.  2.  That  the  security  tendered  by  the  defend- 
ants in  the  instrument  purporting  to  be  an  appeal  bond,  is  in- 
sufficient. On  hearing  the  rule,  testimony  was  taken  to  show 
the  surety  was  solvent  and  liable  for  the  sum  in  the  appeal 
bond.  But  the  judge  a  quo  ordered,  that  the  "  rule  be  dis- 
charged, vriihoui  prejudicing  the  rights  of  the  plaintiff  to  take 
cut  execution.*^  Upon  this  order  the  execution  in  question  is- 
sued, and  the  sheriff  was  proceeding  to  seize  and  sell  the  pro- 
perty of  the  defendants  therein. 

Grymes,  for  the  defendants  in  said  execution,  applied  for  a 
prohibition  on  the  district  judge ;  the  plaintiff  and  sheriff  to 
stay  further  proceedings,  until  they  could  be  heard  on  their 
appeal.  The  application  was  made  to  this  court  by  simple  pe- 
tition, and  not  sworn  to. 

The  District  Judge  showed  cause,  why  the  prohibition  should 
not  issue,  and  appeared  in  support  of  his  position  and  grounds. 
They  are  stated  in  the  opmion  of  this  court. 

Simon<f  J.  delivered  the  opinion  of  the  court  on  this 
application. 

This  case  is  brought  before  us  on  a  rule  obtained  by  the  de- 
fendants, requiring  the  judge  of  the  district  court,  the  sheriff 
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EAfTRBv   DMk  *n4  the  pkuntiflT,  to  sbow  eause,  why  a  writ  of  ptohibkion  sbonld 

'^^'  '^^'    not  issue.    The  applicams  represent,  that  on  the  I9ik  of  Aprilt 

STATK  or  LA.,  1S41»  a  final  judgment  was  rendered  against  them  in  the  distriet 

2VMIB  oPTHi  court  of  the  first  judicial  district  in  favor  of  the  phuntiffi  that 

'  on  the  dSth  of  the  same  month  they  presented  their  petitien  of 

appeal,  and  gave  bond  and  security  according  t»  law«  te  operate 

a  stay  of  execution,  and  that  notwithstanding  said  appeal  so 

taken,  plaintiflT  has  been  permitted  by  the  district  court  to  take 

out  execution  against  them,  on  the  judgment  appealed  frsm* 

which  execution  is  now  in  the  hands  of  the  ekeriff  of  said 

court. 

It  appears  from  the  record,  that  on  the  28th  of  April*  IMU 
a  printed  appeal  bond,  contaiaiag  several  blo^nhs,  was  filed  by 
the  appellants,  after  having  been  signed  by  them  and  tbeif  se- 
curity ;  that  when  said  bond  wus  filed,  the  sun  of  (1000  was 
filled  up  in  the  Uankas  the  amount  thereof,  and  that  all  the  other 
blanks  in  the  bond,  including  the  name  of  the  appellee^  were 
not  fified  up  until  the  2Sth  of  May  fotlowioif^,  when  they  tmore 
so  filled  up  by  the  cleric  of  the  district  court,  with  whom  the 
bondJtad  been  left  by  the  appellants,  at  which  time  the 
transcript  of  the  record  for  the  supreme  court  was  cempleledY 
including  the  appeal  bond,  in  the  mean  time,  the  appellee 
obtained  from  the  court  below  a  rule  on  the  appellants,  to  show 
cause,  why  the  appeal  should  rht  be  dismissed  on  the  grounds, 
that  no  appeal  bond  had  been  executed  according  to  law,  and 
that  the  security  tendered  in  the  instrument,  purporting  to  be 
an  appeal  bond,  was  insuf&cient.  This  rule  was  discharged  by 
the  district  judge,  without  prgudieing  the  rights  of  the  plain" 
iilfto  tsstie  exeemHon. 

The  lower  judge  has  shown  for  cause :  }•  That  the  petition 
filed  herein  is  not  ewom  to  aoeording  to  law*  Cede  of  Pract«9 
art.  848,  and  French  text. 

2.  That  if  there  is  any  ground  for  prohibition,  under  the 
allegations  of  the  petition,  said  writ  should  not  issue  against 
the  undersigned,  but  against  the  party  prosecuting  the  execu- 
tiwi,  and  the  sherifi'of  the  district  court.  C.  Pr*  860,  868. 


H.- 
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9.  That  the  petition  shows  no  legal  ground  for  the  writ  of  Eimur  Dm.' 

1  .«  .  .  Julvt  1841. 

prohibition.  ^*       . 

4.  That  the  petitioner  has  mistaken  his  remedy,  which  was   "^*"  ®'  "•» 
l)y  injunction  or  appeal.  jtbg*  of  rm 

VIX8T  SUTKtCT. 

The  appellee  and  the  sheriff  hare  not  answered,  but  their 
counsel  hairing  agreed  to  adopt  the  answers  of  the  judge  as 
their  own,  we  shall  proceed  to  examine  the  above  grounds  re- 
lied on  by  them,  in  the  order  in  which  they  have  been  set  up ; 
after  having  bestowed  on  the  questions  therein  presented,  idl 
the  attention  which  their  importance  requires. 

I.  The  article  848  of  the  Code  of  Practice  provides,  that 

**  the  court,  to  which  this  petition  (for  a  writ  of  prohibition)  is  j^  oaifaUiiot 
offered,  shall  require  the  oath  of  the  petitioner  to  the  truth  of  r^y^J^  f^  a 
the  facts  stated  in  it,  unless  these  facts  be  proved  by  the  mere  T"*  •f^tETtewA 
examination  of  the  prayer  or  of  the  proceedings  which  took  of  the  fteu  lut- 

1  y    i»  ,       .   ^    .  ••      -r     -«         1     .  _     ed  in  it  appear 

place  before  the  inferior  court. '     In  French  it  says  :  "  La  from  an  inspee- 
cottr  devra  ixiger  le  aertnent  du  pititionnaire,  Bt  d  moins  que  ^^  ^^  J^ 
ets  faits  ne  soient  prouvis  par  Pinspection  seule,  ^-c.*'    It  ^^  ^  ** 
does  not  appear  to  us,  that  it  was  necessary  in  this  case  to  re- 
quire the  oath  of  the  petitioner,  as  the  facts,  on  which  the  ap- 
plication is  made,  are  sufficiently  proved  by  an  inspection  of 
the  record  of  the  proceedings  had  before  the  inferior  court. 
We  understand  the  law  to  mean,  that  we  should  require  the 
allegations  contained  in  the  petition  to  be  sworn  to,  only  in  case 
of  our  not  being  satisfied  of  their  existence,  after  an  examina- 
tion of  the  prayer  or  of  the  proceedings,  and  that  such  an  oath 
is  not  to  be  taken,  unless  we  require  it.     C.  ofPr,  849. 

II.  It  is  true,  that  the  inferior  judge  has  nothing  to  do  with 
the  issuing  of  the  execution  of  a  judgment ;  this  proceeding 
generally  takes  place  at  the  request  of  the  party  who  instructs 
the  clerk  accordingly,  and  when  put  in  the  hands  of  the  sheriff^ 
it  is  carried  into  effect  without  the  interference  or  interposition 
of  the  judge ;  but  in  this  case,  the  execution  was  issued  in 
consequence  of  a  special  order  of  the  court,  that  the  appeal 
should  not  operate  as  a  suspensive  one,  the  rule  being  dis- 
charged, without  prejudicing  the  rights  of  the  plaintiff  to 

23        VOL.         XIX. 
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EASTEKir    liiB,  issue  his  execution.     Then  the  question  presents  itself :  was 
^'  the  appeal  suspensivQ  or  merely  devolutive  ?     If  suspensive,. 

STATE  OP  LA.,  yfQ  ha,ve  ofteu  and  very  lately  decided  again,  that  the  lower 

jmoes  oFTHx  court  has  no  longer  any  jurisdiction  in  the  cause,  until  the  case* 
*  having  been  disposed  of  by  the  appellate  court,  its  mandate  is 
returned  below  for  execution ;  and  consequently,  the  inferior 
judge  had  no  power  to  order  an  execution  to  issue.  4  Xo. 
Sep.,  p.  205 ;  15  Idem,  391 ;  and  the  case  of  D.  T.  Walden 
vs.  City  Bank,  ante,  167,.  If  devolutive,  the  appellee 
was  at  libeity  to  take  out  his  execution,  without  any  necessity 
of  applying  to  the  district  judge  for  that  purpose.  In  such  a 
case  however,  we  understand  from  the  art.  853  of  the  Code  of 
Practice,  that  if,  on  an  application  made  to  this  court  for  a  writ 
of  prohibition,  it  were  to  be  shown,  that  the  execution  issued 
illegally  and  unadvisedly  in  a  cause,  where  the  inferior  court 
had  no  jurisdiction,  that  is  to  say:  because  it  had  been  deprived 
of  further  jurisdiction  by  a  suspensive  appeal,  a  writ  of  pro- 
hibition coul(l  then  properly  issue,  directed  as  well  to  the  party 
proceeding  as  to  the  officer  charged  with  the  execution,  without 
any  reference  to  the  judge  who  rendered  the  judgment.  But, 
in  the  present  case,  the  execution  was  issued  by  the  party  after 
having  obtained  the  action  or  opinion  of  the  district  judge  on 
the  legality  of  this  proceeding,  after  the  appeal  had  been  grant- 
ed, and  the  bond  and  security  furnished,  and  it  seems  to  us, 
that  if  it  be  established,  that  the  appeal  taken  by  the  applicants 
ought  to  operate  as  a  suspensive  one,  our  mandate  should  a& 
well  be  directed  to  the  district  judge,  who  would  be  thus  found 

error    of    the  to  have  exceeded  the  bounds  of  his  jurisdiction  as  to  the  plain- 

i::«S„ergii^iff  and  the  officer. 

totheappeaithe      ^g  ^^^  ^^^  ready  to  deny  to  the  district  court  the  power  of 

effect  of  a  sus-  j  j  r 

pensive  one,  by  trying,  on  motion,  the  sufficiency  of  the  security  furnished  on 

aathorising     *'*,,,,.,,,. 

execution  to  is-  the  appeal  bond  ;  mdeed,  this  was  not  controverted  and  was 

sue,  after  beiner  •    ■!•       .i  •      j         ..i_  ^     i.  ^ 

divested  of juri^  ^'^^^  mdirectly  recognized  as  the  proper  course  to  be  pursued, 
of''^'Sh\b?UoVh  ^^  ^^®  ^^^  reported  13  La.  Rep,  574 ;  but  we  think,  that  if  an 
the  proper  re-  error  be  committed  by  the  court  below,  by  refusincf  to  cfive  to 

mcdy  to  correct  .   . 

such  error.        the  appeal  the  effect  of  a  suspensive  one,  and  by  authorizing 


• 
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an  execution  to  issue  after  becoming  dirested  of  jurisdiction,  EAtTKHv  Du. 
die  proper  remedy  to  correct  such  error,  ought  to  be  by  a  writ  ^'  ,1. 
of  prohibition  under  the  provisions  of  our  laws.  iTAxi  or  i^., 

III.    The  petition  and  the  record  show,  that  the  appellants   roTtBt,  or  thi 

TTBffT  DI8TUCT 

bad  caused  their  security  to  sign  a  printed  appeal  bond,  one  of 

the  blanks  of  which  was  filled  up  at  the  time  with  the  amount 

fixed' by  the  judge,  and  that  said  bond  was  filed  with  the  clerk 

within  the  ten  days  allowed  by  law.     In  our  opinion,  this  bond 

was  sufficient  to  bind  the  security.  In  the  case  of  Breedlove  vs. 

Johnston,  2  Martin,  N,  S.,  517,  this  court  held  in  substance, 

that  the  obligor  who  gives  his  signature  in  blank,  is  bound  by  r^'^*^!?*"^? 

the  obligation  which  may  be  written  above  it ;    in  the  present «  blank  apMal 

,  1     .     .      1  1         1  .      1   A  ^ond  it  binding 

case,  as  in  the  one  just  quoted,  it  is  clear  that  the  security  left  on  them,  and 
his  signature  with  the  proper  officer,  for  the  purpose  of  filling  3fOTwards  ^ 
up  over  it,  the  blanks  of  an  instrument,  which  was  to  be  used  operate eb  a  mw- 

^  '  pensive  appeal. 

as  an  appeal  bond ;  he  intended  to  be  bound  in  the  sum  of  one         « 
thousand  dollars,  and  we  cannot  see  any  good  reason,  why  he 
should  not  be  held  responsible  in  the  manner,  in  which  he  con-  ^ 

sented  to  bind  himself.  This  bond  then  was  sufficient  to  make  When  a  ms- 
the  appeal  suspensive ;  and  if  so,  the  jurisdiction  of  the  district  fs  onoe  rrant^ 
court  being  suspended,  the  judge,  after  finding  that  the  security  accordrnriyfthe 
was  good  and  solvent,  could  not  legally  take  any  further  step  Jy"?**J5^°"  ®^ 
in  the  cause,  by  ordering  an  execution  to  issue  ;    the  plaintiff  >>  »t  end,  after 

ascertaining  the 

was  precluded  from  taking  it  out,  and  the  sheriff  from  carrying  security  is  good, 
it  into  effect.     We  think  therefore,  that  the  grounds  set  forth 
in  the  applicants*  petition  are  sufficiently  legal  for  obtaining  a 
writ  of  prohibition. 

lY.  It  has  been  strenuously  urged  that  the  appellants  have 
mistaken  their  remedy  which  was  by  injunction  or  by  appeal ; 
and  we  must  confess  that  our  opinion  was,  in  a  great  extent, 
shaken  by  the  plausibility  of  the  able  and  ingenious  arguments 
of  the  district  judge  who  appeared  before  us  in  propria  perso- 
na $  but  on  a  closer  examination  of  the  subject,  we  have  not 
been  able  to  come  to  a  different  conclusion.  This  court  has 
repeatedly  disclaimed  a  general  superintending  control  over 
the  inferior  jurisdictions,  and  when  called  'Upon  to  exercise 
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CUfTov  DiB.  any  of  those  powers  incident  to  our  appellate  jurisdiction,  in 
Jtt/y,  1841^  cases  which  do  not  come  before  us  directly  by  appeal,  we  have 
8TATX  OP  LA.,  always  required  a  strong  case  to  be  shown,  and  have  generally 
jwMtn  OF  TEX  felt  the  greatest  reluctance  in  ordering  the  issuing  of  those  writs 
'  which  have  mainly  and  particularly  for  their  object  the  re- 
straining or  limiting  of  the  inferior  courts  in  the  exercise  of 
their  legal  and  constitutional  jurisdiction.  Such  are  the  views 
of  this  court  as  expressed  in  the  case  of  the  State  vi.  Judg$ 
Bermudez^  reported  in  14  La,  Bep.,  481 ;  but,  after  mature 
deliberation,  it  has  appeared  to  us  that  the  circumstances  of 
the  present  case  are  so  clearly  within  the  meaning  of  the 
articles  846  to  854  of  the  Code  of  Practice^  that  the  remedy 
therein  allowed  seems  to  have  been  provided  for,  for  the  very 
purpose,  among  others,  of  preventing  the  injury  complained  of 
by  the  applicants.  Indeed,  the  matter  in  controversy  before 
us  presents  no  other  issue  between  the  parties,  but  a  mere 
q^i^stion  of  legal  requisites  :  Was  the  law  allowing  a  party  a 
suspensive  appeal  complied  with  or  not?  The  solution  of  this 
question  is  a  matter  connected  with  our  appellate  jurisdiction, 
and  has  a  tendency  to  aid  it  or  to  make  it  effectual ;  if  so  we 
nxust  conceive  ourselves  authorized  and,  even  bound  to  in^r-* 
fere  with  the  proceedings  of  the  lower  court,  and  to  afford  the 
party  complaining  that  protection  which  will  secure  to  him  the 
free  exercise  and  ulterior  benefit  of  his  right  of  appeal ;  this 
object  would  not  be  attained  by  an  injunction  or  by  a  second  ap«^ 
peal,  as  it  would  be  imposing  on  the  appellants,  who  would  be 
bound  to  furnish  further  security,  in  both  cases,  such  additional 
conditions  as  have  never  been  in  the  contemplation  of  our  laws. 
If  the  applicants,  from  a  strict' compliance  with  the  requisites 
of  the  law,  are  entitled  to  a  suspensive  appeal,  they  must  enjoy 
the  right  of  bringing  it  before  us  without  being  subjected  to 
the  risk  of  sustaining  an  irreparable  injury  or  to  the  inoonven* 
ience  and  difficulty  of  mstituting  a  new  suit  and  of  procuring 
additional  security. 

It  has  also  been  insisted  that  the  object  and  effect  of  the  writ 
of  prohibition  is  to  preclude  the  lower  court  forever  firom.  acting 
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or  entertainiag  jurisdiotion  in  a  cause :    It  may  be  so  in  some  EhwrtMtt    Uii. 
cases,  but  under  our  laws,  we  think  that  a  writ  of  prohibition  '    — L 

may  also  properly  issue  to  suspend  the  action  of  an  inferior  "^^"'  ^^* 
tribunal  during  a  certain  length  of  time,  and  until  it  can  legally  ^^^^^>  ^^  ''^^ 

O  ^  O  '  O        J    7ISSTDISTB1CT. 

resume  the  exercise  of  its  former  jurisdiction.    Prohibition  is 

defined  to  be  "the  name  of  a  writ  issued  by  a  superior  court  ^,^7^^^^^ 

^  ''        ^    *^  nibition  may  i»- 

directed  to  the  judge  and  parties  of  a  suit  in  an  inferior  court,  sue  to  suspend 
commanding  them  to  cease  from  the  prosecution  of  the  samet  inferiortribanal 
apon  a  suggestion  that  the  cause  originally,  or  from  same  collar  ^^  \tieJSiy 
ttral  vMLtUt  arising  therein^  does  not  belong  to  that  jurisdiction,  «*•«»«  *!>«  «»- 
but  to  the  cognizance  of  some  other  court,"     Bouvier's  Law  xper    jurisdie- 
Dictionary  t  vcrbo^  prohibition  ;  8  Blackstonc^  1 12.   In  the  case 
of  an  appeal,  it  is  clear  that  the  jurisdiction  of  the  lower  court 
is  provisionally  suspended,  and  that  the  judge  cannot  take  cog- 
nizance of  any  proceeding  in  the  cause,  until  the  return  of  the 
mandate  of  this  court ;  and  if,  during  the  pendency  of  the  ap- 
peal it  becomes  necessary,  from  some  collateral  matter  arising 
in  the  cause  in  the  inferior  tribunal,  to  issue  a  writ  of  prohibi- 
tion, such  writ,  which,  although  called  prohibition,  is  really  in 
the  nature  of  the  common  law,  writ  of  Htpersedeas^  will  cease 
to  have  its  effect  after  the  cause  is  either  sent  back  for  a  new 
tiial  or  remanded  for  execution  of  the  judgment.  * 

We  are  therefore  of  opinion  that  the  application  of  the  appel- 
lants ought  to  be  sustained,  and  that  a  writ  of  prohibition  should 
issne  directed  to  the  judge  a  fUOf  to  the  appellee  and  to  the 
sheriff. 

Our  learned  brother  of  the  District  Court  has  endeavored,  in 
his  arguments,  to  controvert  the  opinion  of  this  court  lately  de- 
livered in  the  ease  of  D.  T.  TFalden  vs.  the  City  Bank^  17  La. 
Bq>.  511.  He  has  attempted  to  convince  ns  that  the  remedy 
in  that  case  was  by  appeal  only,  and  not  by  a  writ  of  prohibi- 
tion ;«-that  our  decision  was  inconsistent  with  our  first  decree 
io  the  same  cause :  ante  167— and  that  we  had  assumed  original 
jurisdiction  in  a  manner  contrary  to  the  constitution  of  the 
State. 

We  have  already  expressed  oax  views  with  regewl  to  the 
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Easteux    Dit.  remedy  by  appeal ;   we  have  shown  the  inconvenience  and 

"^*  difficulty  with  which  it  would  be  attended,  and  in  the  case  al- 

sTATi  OF  LA.,   Judcd  to,  ihis  remedy  would  have  proved  not  only  insufficient! 

jtTDoEoFTHE   but  entirely  unavoidable.      Indeed,   what  would   have  been 

riE«T  DISTRICT.  i   r  i  j  r         •  j 

the  course  pursued  on  an  appeal  from  the  order  ot  seizure  and 
sale  in  question  ?     Forsooth,  that  the  case  would  have  been 
brought  before  us  without  any  other  issue  and  evidence  but  the 
petition  and  the  documents  thereto  annexed;  nothing  else  could 
have  been  shown  before  this  court  but  the  errors,  if  any,  appa- 
rent on  the  face  of  the  record,  and  the  appellant,  unable  to  put 
before  us  the  real  condition  of  his  case,  would  thus  be  deprived 
of  the  relief  which  the  law  allows  him  to  prevent  the  inferior 
judge  from  exxeeding  the  bounds  of  his  jurisdiction,  and  for 
the  preservation  of  his  legal  rights  under  the  previous  appeals; 
for  this  purpose,  it  was  necessary  for  him  to  show  that  a  for- 
mer appeal  was  pending  from  a  judgment  refusing  the  same 
order  of  seizure  and  sale  ;  that  an  appeal  was  also  pending  from 
a  judgment  dissolving  a  writ  of  injunction  originally  granted  to 
prevent  the  issuing  of  the  order,  and  that  the  lower  court  had 
transcended  its  authority  and  jurisdiction  by  disregarding  the 
three  appeals,  and  ordering  a  writ  of  seizure  and  sale  to  issue, 
whilst  afl  proceedings  were  suspended  by  the  injunction.    With- 
out the  evidence  of  these  facts,  the  remedy  resorted  to  by  an 
appeal  from  the  order  of  seizure  and  sale,  would  have  been 
T¥  J"^^®^  wholly  ineffectual  and  nugatory.     We  are  still  of  opinion  that 
cannot  mnt  an  the  District  judge  could  not  grant  an  order  of  seizure  and  sale 
and  sale,  after  after  an  appeal  had  been  taken  from  his  refusal  to  issue  the 
KnS^hisn?-  8*^6  order  previously  applied  for;  that  he  had  no  right  to  re- 
•£*^  ^   li'T  ^^'^^^  ^  former  judgment  in  a  case  which  was  pending  before 
prcviouBiy   ap-  the  appellate  court,  and  that  the  proper  remedy  to  arrest  his 

plied  for.    But  *  ^.  .  ;  .  /  -^ 

if  he  does,  the  proceedings  was  by  a  writ  of  prohibition. 
to^^iTert™\i8      It  h^  heen  also  contended  that  our  first  decree  in  the  case  of 
EJ^Itofpro!  Walden  vs.  the  City  Bank,  is  inconsistent  with  the  second": 
hibition.  the  former  was  rendered  under  very  different  circumstances ; 

the  application  there  was  made  for  the  purpose  of  preventing 
the  District  judge  from  trying  a  cause  on  its  merits,  whilst  an 
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appeal  was  pending  from  an  interlocutory  judgment  dissolving  Eaatekx    Dib. 

a  writ  of  injunction.     We  said  that  the  judgment  upon  the  rule, 

dissolving  the  injunction,  far  from  being  upon  the  merits  was   *'^^^^^J'  ^^> 
upon  a  matter  purely  incidental,  that  the  appeal  therefrom  did   J^bob  or  thb 

^  r  J  rr  riKST  DISTRICT. 

not  divest  the  court  a  qua  of  jurisdiction,  since  there  was  no 
final  judgment,  and  that  it  was  clear  that  as  a  final  judgment 
remained  yet  to  be  pronounced  after  a  trial  on  the  merits  quite 
independently  of  any  decision  which  might  be  rendered  on  the 
previous  appeal,  no  writ  of  prohibition  couid  issue  to  arrest  the 
proceedings  complained  of.  We  are  unable  to  perceive  any 
inconsistency  between  the  two  decisions,  which,  on  being  con- 
fronted, will  clearly  appear  to  be  predicated  on  very  distinct 
and  difierent  questions. 

But  it  has  been  maintained  that  by  granting  the  writ  of  pro- 
hibition sub  modo,  and  by  requiring  the  applicant  to  furnish  a 
bond  with  security  for  seventy-five  thousand  dollars,  for  the 
purposes  set  forth  in  our  decision,  our  decree  was  a  violation  of 
the  constitution  of  the  State.  The  writ  of  prohibition,  the 
power  to  grant  which,  is  specially  allowed  by  the  code  of  prac* 
tice  to  appellate  courts  of  competent  jurisdicion,  is  not  a  writ  of 
right ;  it  is  within  the  sound  discretion  of  the  tribunal  to  which 
the  application  is  made,  and  the  party  who  resorts  to  it,  is 
bound  to  establish  such  facts  as  to  convince  the  appellate  court 
that  the  remedy  applied  for  is  necessary,  not  only  for  the  pro- 
tection of  the  legal  rights  of  the  party,  but  also  and  principally 
for  the  constitutional  exercise  of  our  appellate  jurisdiction.  We  ^^ie,  authority 
understand  therefore  that  the  authority  thus  granted,  being  con-  ^°  grant  wriu 
sidered  in  relation  to  the  constitution  which  allows  to  this  court  is  considered, in 

,1  .      .   J.     .  1       •      .     1  n       y  1  .  ,    relation  to   the 

appellate  jurisdiction  only,  is  to  be  confined  to  matters  which  constitation, 

have  a  tendency  to  aid  that  jurisdiction,  and  that  the  issuing  of  JJ^jg^o "^ appeU 

the  writ  of  prohibition,  under  the  circumstances  shown,  may  be  1*^  jun^iotion 

constitutionally  ordered  upon  such  conditions  as,  in  our  le^al  ^«  confined  to 
,.  .  V.   1  ,^  1.  ^      matters,    which 

discretion,  we  may  think  proper  to  impose  on  the  applicant  for  have  a  tendency 
the  protection  and  benefit  of  his  adversary,  the  exercise  of  diction. 
whose  rights,  during  the  appeal,  is  to  be  suspended  by  such 
writ.     In  the  case  in  question,  the  relief  sought  for,  among 
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Eastxhit   Dii.  Other  objects,  was  to  give  effect  to  a  writ  of  injunction  wbicfa, 
July,  1841.     having  been  granted  by  the  lower  court,  had  been  subsequently 

rpATE  or  LA.,  dissolved,  and  was  pending  before  us  on  a  suspensive  appeal. 

TXTses  OF  THs  W^  Said  that  the  injunction  was  revived  and  continued  in  force 
'  by  the  appeal,  that  it  was  not  in  the  power  of  the  inferior 
judge  to  destroy  its  effect,  as  long  as  the  matter  in  controverary 
remained  undetermined  in  (his  court ;  and  that  therefore  hia 
proceedings  should  be  arrested.  But  in  exercising  this  dis* 
cretionary  authority,  for  the  purpose  of  aiding  our  jurisdictioDf 
we  thought  that  it  was  also  necessary  to  secure  the  other  party 
against  the  injurious  consequences  which  might  result  from  the 
keeping  in  force  of  the  injunction  during  the  pendency  of  the 
appeal.  This  was  not  prejudging  the  ultimate  decision  of  the 
cause;  this  was  not  declaring  that  the  injunction  was  legally 
and  rightfully  granted  and  sued  out  in  the  court  below,  and 
properly  kept  in  force  in  the.  appellate  court ;  this  cannot  be 
considered  as  granting  a  new  injunction  and  as  being  thereby 
an  undue  assumption  of  original  jurisdiction ;  the  injunction 
already  existed,  its  effect  after  the  appeal  had  been  disregard- 
ed by  the  lower  court,  and  in  accordance  with  our  former 
opinion,  we  still  think  that,  in  order  to  reinstate  it  by  a  writ  of 
prohibition,  and  to  preserve  to  the  appellant  the  ulterior  bene- 
fit of  his  appeal,  we  had  the  power,  in  the  exercise  of  our  sonnd 
legal  discretion,  to  require  of  him  that  he  should  furnish  addi- 
tional security  against  the  consequences  of  the  provisional  efiect 
of  the  injunction  before  the  appellate  court. . 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  nde 
be  made  absolute. 
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«9riAA  tmoH  WK  rABiM  moMw  worn  m  ^mnm  Am  cxvi  «r 


Wliere  A  gaTe  hit  own  note  to  B  for  $11,000  payable  in  S  years,  and  received 
in  payment  tlie  note  of  a  third  person  endorsed  by  B,  for  $10,000  payable 
««i  dsfa  idler  Ua  ov«r  BHd,  tint  i^  wm  an  ag^ramcBft  t»  gliv  «itf  toMWe 
QwnoAa  inlarcst,  «v4  iwlL 

Aa  agreement  to  take  eren  a  legal  rate  of  interest  on  a  larger  sum  than  it 
really  due,  is  usnriouak 

So  a  contract  t»  make  cash  advances  and  to  rce^ve  teo  per  oeut  interest  ther^ 
oo,  and  be  entitled  to  one  third  of  the  profits  of  the  firm  to  which  the 
advance  was  to  be  made,  was  held  to  be  oauriouSk 

A«eountB  whieli  have  not  been  olgected  to  ap^  Josa^iad  bf  tfif  pj^rlf ,  aJtl^qBgii 
tbey  contain  extravagant  charges  for  commissions  and  usurious  interest,  will 
not  be  re-opened  in  a  aoU  fof  a  toil  iqltf  eaponi  mi  tp  rOB^Ter  »  hiteaiu-* 
Usurious  interest  once  paid  cannot  be  recovered  back. 

Bveii  where  a  promissory  note  is  giv«n  for  a  balance  of  account,  In  an  action 
mm  original  iMrtka,  «b«  debtor  ]H|rgolht««lKeMi*d«ratlmaiii' 
tjbisaa^fl^nty  b«tdiebiii4ap^piw«f4f  vQh^i^^  4mdv9#^ 
errora  or  omissions. 

•  -  •  •  • 

An  agreement,  proved  by  the  positive  testimony  of  one  witness,  supported  by 
many  strong'  corroborating  cinumstances,  wiH  control  the  price  of  staves* 
over  liba  prieea  4ifl^  ware  nhM^uoiilly  nU  for  at  AnriVs  sal«. 

IftgB  a. party  hi  tba^  himaell  lisMe  taamitttJia  hy  daaUny  witfi  teana, 
»i||wi|tfi  m^  a  pyft>f>,4nd  arl^a  W  W^^  p>nrtnyi^i|>/»fbt»  yijlA^  f^M 
to  recorer  from  the  original  debtors. 

This  is  an  action  instituted  by  W«i.  fhrnm,  m  paKmi  ^  tW 
film  0I  W.  4b  D.  Flo«mit  agaiMil  the  deflmdaat,  ibr  <hs  sMle- 
ment  of  Tarioiis  transactionip  htA  vriA  saU  hm  wmiew  m  apMkd 
afraemtnt  Velvreaa  itm  pailka  in  MW9  ky  vMA  sud  deftn- 
dant  agreed  to  make  adTanses  te  ibe  irni  md  Dseem  one  tUld 
of  ils  fmfita^  The  ease  has  already  bean  batfote  tUft  caort* 
and  the  general  principles  gOTerning  it,  have  been  setded;  but 
the  coQit  beinif  unaUe  to  maine  up  and  detenma  osi  a  cettect 
balanoe^  TeoMaded  it  for  asothev  txiaL     Set  6  La^  Etp.  WT. 

Or  tte  letaia  of  die  cause  to  the  infenov  oaoitt  Am  Paiisk 

Judge,  after  a  full  investigation  of  the  accounts  of  the  Nspee- 

tm  partiea,  gave  judgment  oganftC  ^  plaintiff:  And  <m  Ae 

mmawiiiiuMl  demand  of  tfaa  defeMiant^  diem  wwm  judgment 

24        vol..  XIX. 
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fUiTBmir  Dn.  in  his  faror  over  against  the  plaintiff,  for  t29,185  47,  with 
^'       —  interest  at  ten  per  cent,  on  $37,607,  86,  from  Slst  March, 
1881,*  until  paid;  and  legal  interest  on  the  balance  from  90th 
^*    June,  1833,  until  paid. 
The  plaintiff  appealed. 

The  case  was  argued  in  the  spring  of  1838,  and  the  follow- 
ing opinion  pronoanced  the  4th  June  following ;  hut  a  re-heai- 
ing  was  granted. 

Worthington^  Wait$  4*  Pretton^  for  the  plaintiff  and  appel- 
lant. 

Chrymeif  for  the  defendant. 

Buttardf  J.  delivered  the  opinion  of  the  court. 

The  second  trial  of  this  case  resulted  in  a  judgment  similar 
to  that  which  was  reversed  by  this  court  at  a  former  term, 
when  it  was  remanded  for  a  new  trial.  Upon  this  second  ap* 
peal  the  case  comes  before  us  with  all  the  evidence  adduced 
by  the  parties  so  as  to  enable  us  to  pronounce  finally  upon  the 
questions  both  of  law  and  fact  involved  in  the  controveny. 

In  reviewing  the  judgment  of  the  Parish  Court  the  moat' 
eonvenient  method  will  be  to  take  up  the  claims  of  the  plaintiff 
in  reconvention,  in  the  order  in  which  they  are  recapitulated  in* 
his  accounts  and  in  the  judgment  itself. 

Ist.  The. balance  of  W.  Flower's  loan  account  amounting 
on  thedlst  Marcht  1881,  to  •19,930  06. 

9d.  Balance  of  all  accounts,  with  W.  A.  D.  Flower,  amount- 
ing at  the  same  period  to  94,480  10. 

8d.  The  balance  of  W.  Flower's  commercial  account, 
93,397  68. 

4th.  The  amount  of  a  judgment  rendered  against  Millaudon 
in  favor  of  M'Donald  et  al.,  for  a  debt  dae  by  the  firm  of  W. 
db  D.  Flower,  amounting  to  91,877  63,  and  now  claimed  in 
reconvention. 

The  aggregate  of  these  four  items  forms  the  sum  for  which 
judgment  has  been  rendered  in  Cavor  of  the  plaintiff,  in  recoup 
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TOttdon*  and  it  now  becomes  our  duty  to  analyze  them  in  order  EArmv  Dzi. 
to  ascertain  how  much  of  the  amount  is  made  up  of  usurious .  ■'^*  -L^ 
interest,  according  to  the  principles  assumed  by  us  in  our  form- 
er judgment,  and  to  what  extent  the  original  plaintiff  has  suc- 
ceeded in  showing  errors  or  omissions  in  the  various  accounts 
between  the  parties. 

I.  This  first  and  largest  item  is  made  up  of  a  principal  of 
$11,000,  with  interest  at  ten  per  cent,  and  componnd  interest 
from  the  year  1827.  The  history  of  the  transaction  from  its 
origin,  is  clearly  established  by  evidence*  On  the  2SM  of  June, 
1822,  W.  Flower  gave  his  promissory  note  to  Millaudon  for 
$11,000,  payable  on  the  1st  of  May,  1824.  The  only  consid- 
eration for  it  was  a  note  of  V.  Nolte  db  Co.,  for  $10,000,  trans- 
ferred by  him  to  Flower,  payable  on  the  10th  of  May,  1824, 
that  is  to  say,  a  few  days  after  Flower's  note  would  fall  due. 
At  the  maturity  of  his  note  Flower  stipulated  to  pay  an  inte- 
rest of  ten  per  cent,  on  the  eleren  thousand  dollars. 

If  this  latter  sum  was  really  and  justly  due,  it  is  clear  the 
stipulated  interest  was  not  above  the  rate  permitted  by  law. 
The  question  therefore,  whether  the  contract  was  usuriousi 
must  depend  upon  the  character  of  the  original  exchange  of 
notes;  for  if  the  defendant  can  recover  the  whole  of  the  principal 
sum  he  is  entitled  to  the  interest. 

The  operation  was  a  very  simple  one*  If  both  notes  had 
been  paid  at  maturity,  MUlaudon  would  have  gained  one  thou- 
sand dollars  without  disbursing  a  dollar.  He  gave  no  equiva- 
lent but  his  endorsement  on  Nolte's  note  for  less  than  two 
years  and  obtained  the  note  of  Flower,  secured  by  mortgage 
on  a  number  of  slaves.  If  instead  of  Nolte's  note  he  had  giv- 
en the  amount  of  it  in  money,  less  the  discount  at  ten  per  cent.* 
or,  about  eight  thousand  dollars,  and  received  at  the  expira- 
tion of  two  years  eleven  thousand  dollars,  it  is  obvious  he 
would  have  secured  an  interest  of  upwards  of  eighteen  per 
cent,  per  annum.  Suppose  instead  of  transferring  Nolte's 
note  he  had  given  his  own,  it  would  have  amounted  to  a  loan 
not  of  meney  but  of  his*namet  and  for  the  purpose  of  raising 
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mumam  Vtk  it  by  diMnuiit.    Tluut  Mch  t^is  the  ixom  cfauneter  of  th« 

■     v^'       I„  wetioft  we  are  qiute  satigfied*     Under  Buoh  taffcuMetftaoes  if 

Flewer,  at  the  maturity  of  his  note,  had  contetted  the  pay* 

liMtit  of  it,  Ob  the  groaad  of  warn  of  ceneideration  as  to  the 

.-^       .  anoant  oTor  ton  thoasand  doUaia,  which  he  was  to  xeoeiTO 

Where  A 

gaTe   his  own  ten  days  afterwards  on  Nolte's  note,  would  the  defenae  hava 

note  to   B  for 

^11,000  payable  availed  him  ?  We  think  it  woaid«  and  that  enly  the  pr]Dci(>al 
meiy^*'  ^\n  *^^  oouM  kmie  been  recoTered.  Nothing  wonld  be  mote  eafejr 
nSTof ^a  third  *^*"  ^°  emdo  the  pHnhibition  of  usury,  if  we  wet*  ta  vegaid 
person  endora-  oxAv  the  form  of  contiaats,  without  any  scratiny  into  their  real 

ed    br   B,*  for        "^  ^  j  ^ 

$10,000  payable  nature«    An  agreement  to  take  eveii  a  legal  rate  of  intereet  oa 
his  own:  MeS,  a  la^er  sum  than  is  really  dae,  hoB  been  held  by  this  coart  to 
iJ^eT  to  ^  u-urious:  «  MarUtu  N.  S.  «2SJ. 
give    and    re-     jj.  fjie  second  brwdch  of  the  inquiry  relates  to  the  acoomts 

oeive    anirious  ^      ^ 

interest,     and  betwefta  the  defeodaiit  and  W.  &  D«  Flower. 

\  The  relations  of  the  defendant  with  that  firm  commenced  in 

An  agree- 
ment  to   take  18^,  under  a  contract  by  which  the  latter  eoffMred  to  fttmiak 

even    a     legal  . 

rate  of  interest  $20fiQ0  in  cash  and  eadorsements  of  their  notes  of  aocoauno* 

?aii  is^ns^  dation«  fot  an  iotereet  of  ten  per  cent*  on  the  cash  part  of  th» 

^^  IS    usu-  iid^i^Boes,  aad  one  third  of  the  profits  of  the  coacera*     We 

So  a  contract  pronounbed  our  opinion  on  a  foriner  occtaiont  that  such  a  con* 

to    make    cash  .  -nr      i  «         i 

advances  and  to  ^^^^  ^^  iMunotts.  We  have  heard,  aa  ai)gument  to  coft* 
^^^^  ^te^  vince  us  that  we  were  in  error  even  on  the  hypothesis  assumed 
thereon,  and  be  by  the  parish  judfi^e  on  the  last  t{ial»  that  the  intefiest  applied 

entitled  to   one         ,      .      ,         ^      «»  ^^r 

third  of  the  exclusively  to  the  ceeh  advanoe,  and  the  profits  wee e  intended 
firm  'to  which  M  commissiOAs  fbr  endorsing.  In  point  of  £sct  ten  thov'* 
to Ve'^i^de^,  III  •'^  ^l^U'urs  upon  which  the  interest  is  chofged,  were  not  ad* 
held     to     be  ^imoed  at  fitfst  in  cash.    MLQaudon>  it  appeals  from  the  receipt 

QsuriouSs  ^^ 

given  at  the  time,  loaned  them  in  cash  one  thousand  doUara* 
gave  hie  notes  at  sixty  dayls  for  six  thousand  five  hundred  del* 
lars  and  his  endorsement  on  thek  note  for  twelve  thouaand  five 
hundred  dollars,  amounting  together  as  the  aeceipt  expresses 
it  **  to  the  sam  of  i90,000,  which  loan  is  granted  to  us  on  tba 
condition  as  per  our  agreemjent  entered  into  this  day  with  the 
said  B.  MiUaixdon."  Adaiitting  that  the  defendant's  notes  at 
sixty  dafs  wain  equnralent  tio  cash,  yaTt  the  money  part  of  tha 
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•dYaooe  &Us  skovt  two  thouftahd  fire  hundred  dollars,  of  the  Earkbh  Pis. 
sum  promised;  aad  yet  the  interest  is  charged  on  ten  thousand,  -"^^  '  . 
besides  profits  on  the  first  year's  commercial  operations.  '^^'^^ 

In  pfonottucing  on  this  part  of  the  case,  upon  the  first  ap*    wu^vdok. 
peal,  we  neither  intended,  it  is  tnie«  to  direct  the  jud^e  a  quo 
whak  judgment  he  ehould  render  upon  the  new  trial,  nor  to 
pneclude  a  renew  of  our  own  opinion,  when  all  the  eridence 
in  the  power  of  the  parties  should  be  before  na,  and  after  listen*  ^ 

kg  to  ail  the  arguments  they  might  think  proper  to  urge.  Our 
examination  of  this  point  has  brought  us  again  to  the  concla-* 
SM,  ihat  so  far  aa  the  defendant  seeks,  in  this  case,  to  recorer 
the  intefest  land  profits  under  that  contract,  he  cannot  succeed. 
But  whatever  interest  or  profits  may  hare  been  paid  or  are 
considered  as  paid,  by  the  appropriation  of  funds  in  the  hands 
of  ihe  defendant,  itith  the  aasent  of  the  plaintiff,  cannot  be 
recorered  back  by  the  plaintiff;  8  Martin,  N.  S.  6'9St ;  2  La. 
Bep.,  431 ;  4  Idem,  644. 

According  to  these  principles  the  accounts  between  the  par*  Aeeouott 

ties,  (soma  of  them  wndered  by  W.  &  D.  Flower  themselves,)  J^  ^^l^ 
up  to  the  10th  l^orember*  18^,  when  a  balance  appears  to  ^  and  received 

DT    the    yuij, 

haFe  been  paid  in  cash,  must  be  considered  aa  settled  and  are  although  thejr 
not  liable  to  be  opened  lor  tho  purpose  of  inquiring  into  the  yaguit  ehai^s 
diicoont  of  the  notes  of  Shaw  and  Rogers,  and  others,  together  ||?^q,  and^usol 
with  charges  for  cotnmnsions  and  insurance,  of  which  much  "^Y*  J^^^^^^> 

®  will  not  be  re- 

was  said  in  tho  argument.     If  we  were  now  to  permit  the  opened  in  a  suit 

.  for      a      final 

opening  of  those  accounts  we  should,  in  substance,  permit  the  settlement  and 
pttrties  to  recoter  back  the  discount  voluntarily  submitted  to  jane^^^*^  Us^ 
and  paid,  after  the  transaction  had  been  finally  closed.     With  "^^^  ^f^^ 
respect  to  many  items  of  commission  ehaiged  in  subsequent  not  he  reeover- 
accounts,  it  m»j  be  remarked,  that  ahfaough  those  charges  ap- 
pear in  some  cases  extravagant,  yet  the  parties  with  whom 
tfa^  were  transacted  and  who  were  legally  capable  of  assenting 
to  them,  never  having  made  any  objection,  akhongh  parties  to 
this  record,  vre  are  of  opinion  the  accounts  <^annot  be  opened 
for  tke  purpose  of  reducing  them.    Bat  ihe  charges  for  interest 
Ml  the  tean  to  the  irm,  ttnd  oi  profits  en  the  comntereial  oper^ 
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EiffTEEx    Dxf.  ations,  tSter  the.  period  at  which  an  account. appears  to  have 
July,  1841.    ^^^^  settled  and  the  balance  paid,  must  be  rejected. 

FMwu  From  the  date  above  mentioned,  up  to  the  dissolution  of  the 

xiLiiAVDov.    partnership  of  W.  db  D.  Flower,  in  July,  18S6,  it  does  not  ap* 

pear  that  any  final  settlement  took  place. 

On  the  15th  of  March,  18S7,  W.  Flower,  the  present  plain- 

a     promissory  tiff,  approved  an  account  furnished  by  the  defendant  embrac* 

for\  balance  of  ^°^  ^^^^^^  transactions,  and  being  in  fact  a  continuation  of 

accouDt,  in  an  accounts  with  W.  &  D.  Flower.      He  seeks  now  to  open  that 

action   between  ^      ^     '^ 

the  original  account  with  a  view  to  show  errors  to  the  prejudice  of  the 
debtor 'may  ^  firm  and  himself.  Even  if  he  had  given  his  promissory  note 
Miration  ^and  '^^  ^  balance,  it  is  clear  he  might,  in  an  action  between  the 
^unu^  £t  the  ^'^S^^'^^^  parties,  go  into  the  consideration  and  contest  the  ac* 
burden  of  proof  count.     But  the  burden  of  proof  is  on  him.     It  is  for  him  to 

is   on  him,  to  ., 

■how    affirma-  show  affirmatively  errors  or  omissions,  and  the  presumption  is 

tiTelT  errors  or  .     -  -  ^,  ^  • 

omisMout.         ui  favor  of  the  account  as  approved. 

Among  other  items  complained  of  is  a  re-draft  of  Le  Roy, 
Bayard  db  Co.  on  Millaudon,  on  account  of  a  transaction  of  W* 
&  D.  Flower,  embracing  $406  78,  commissions  and  interest 
charged  by  that  firm.  Millaudon  had  furnished  his  bill  of  ex- 
change on  the  house  in  New  York,  at  four  months,  for  44,040 
under  an  agreement  to  receive  commissions  at  five  jper  cent, 
for  his  responsibility,  and  W.  &  D.  Flower  agreed  that  Le 
Roy,  Bayard  db  Co.  might  re-draw  for  the  amount,  with  the 
addition  of  exchange,  interest  and  commissibns.  It  now  ap- 
pears in  proof  that  there  never  was  such  re-draftfbut  that  the 
firM  bill  was  paid  at  maturity  and  charged  to  Millaudon  in  his 
account  current  with  Le  Roy,  Bayard  &  Co.  That  item  there* 
fore,  except  the  five  per  cent,  commissions,  must  be  rejeeted. 
The  amount  of  the  original  bill  together  with  commissions  is 
charged  by  the  defendant. 

in.  We  proceed  to  the  third  branch  of  the  subject,  to  wit  i 
the  account  between  W.  Flower  and  the  defendant,  which 
exhibits  a  balance  against  the  former  of  98,897  68. 

After  the  dissolution  of  the  partnership  it  appears  that  the 
defendant  continued  to  act  as  the  factor  of  the  plaintiff^  sold 
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hin  crops  and  made  the  usual  advances.     The  most  importiiht  EAinasr    Dit» 
item  ia  this  last  series  of  accountSi  which  has  been  much  con-         ^'       — 
tested^  is  that  which  credits  W.  Flower  with  the  price  of  cer-      "^** 
tain  slaTes  sold  in  pursuance  of  an  order  of  seizure  under  a    xixxavoo^. 
mortgage  given  to  secure  the  amounts  due  to  Millaudont  on 
account  of  the  transactions  which  we  have  previously  men- 
tioned.   It  is  contended  by  the  appellant  that  he  is  entitled  to 
a  much  lafger  credit  on  that  account ;    that  Millaudon  agreed 
to  take  the  slaves  at  a  much  higher  pricet  and  that  the  sale  by 
the  sheriff  was  resorted  to  by  mutual  consent,  with  a  view  to 
cut  off  other  mortgages  of  a  subsequent  date. 

In  support  of  these  allegations  he  produces  the  testimony  of 
one  witness  who  deposes  that  the  slaves  in  question,  about 
twenty-fiix  in  number,  were  brought  to  New  Orleans  by  W« 
Fbwer  to  be  sold  for  the  purpose  of  paying  Mr.  Millaudon ; 
that  the  witness  arrived  here  a  few  days  afterwards,  and  on 
the  return  of  W.  Flower  to  Feliciana,  he  was  charged  with  the 
negociation.  That  Millaudon  finally  agreed  to  take  the  gang 
at  $11,000;  they  were  thereupon  sent  up  to  his  plantation. 
In  corroboration  of  this  statement  it  is  proved  that  on  the  re- 
tora  of  W.  Flower  to  this  city,  the  parties  went  before  a  nota- 
ry to  pass  a  sale,  but  that  it  was  not  done  in  consequence  of  a  , 
suggestion  of  the  notary  that  the  safest  course  for  the  purcha- 
ser would  be  to  have  a  judicial  sale,  in  order  to  cut  off  other 
incumbrances.  The  notary  testifies  that  a  memorandum  was 
exhibited  by  the  parties  partly  in  the  hand-writing  of  each,  but 
that  they  went  away  and  socm  afterwards  he  learned  the  sale 
hy  the  sheriff. 

It  is  further  proved  by  the  captain  of  the  steamboat  on  board 
of  which  the  negroes  were  conveyed  to  the  plantation  of  Mr. 
MiQaudon,  that  he  stated  he  had  purchased  them,  and  nothing 
was  charged  for  their  passage  because  Mr.  Millaudon  was  a 
part  owner  of  the  boat.  He  called  them  his  negroes ;  and  Da- 
vid Flower,  who  testifies  to  the  bargain  and  delivery,  accom- 
panied the  slaves  and  Mr.  Millaudon  to  the  plantation.  They 
were  afterwards  brought  back  to  the  city  to  be  sold  by  the  she* 
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Baituv    Dim,  riff.    It  i»  fuTtker  shown  that  the  proeecdincf  by  ordet  of  ieisuro 

^*       JL-  and  sale  was  with  the  consent  of  Flower,  and  that  he  diapens^ 

nowxB       ed  with  any  appraisement;  and  the  sheiifT  testifies  that  the  sal» 

xTLLAVMir.    had  the  appearance  of  an  amicable  arrangement  between  the 

parties ;  and  the  impression  on  his  miad  was  that  the  Tahifitioa 

of  the  slaves  made  by  the  parties  must  have  been  a  di0erea< 

one  from  that  ascertained  by  the  sheriff's  sale. 

The  positrre  testimony  of  one  witness  supported  by  so  many 
ment,  prored  strong  Corroborating  cireamstances :  such  as  the  aeknewledg- 
!2idt,nr'*;fment  of  the  defendant  himself  that  he  had  purebaeei  the 
rapported^  ^by  ^^^^^^  >  ^^^^^  deliirery  to  him  at  his  plantation  ;  the  conduct  of 
ocwboraST"*^  the  parties  at  the  oiBce  of  the  notary  and  at  the  sale  by  the 
oireumsunces,   sheriff;  forco  conviction  upon  our  mind^  that  the  aff'Teement 

will  control  the  '^  ® 

priee  of  Biavei,  alleged  by  the  plaintiff  did  exist,  and  that  the  subsequent  sate 

they  wm^m^  hy  the  sheriff  was  understood  by  the  parties  aC  the  time  as 

^^^•Leriff*8  ii^^o'y  ^^  means  by  which  an  unincambered  title  eould  be 

"^^  conveyed.    It  is  impossible  to  aeeount  for  the  conduct  ot  botk 

parties  upon  any  olber  hypothesie.    Neither  party  has  ehoseii 

to  resort  to  the  conscience  of  his  adversary  toaehing  this  tFBn»- 

action,  and  that  appears  to  us  the  only  means  by  vrhieh  it 

could  be  satisfactorily  shown  that  the  original  agreement  hadt 

been  caneelled.    We  cannot  oooeur  therefore  with  the  Pairisb 

Court  in  its  oonclusion,  and  are  of  opiaien  that  the  plaintiir  is 

entitled  to  the  credit  claimed  by  him,  less  the  expenses  of  the 

sale. 

The  note  for  Irrw  88,  which  is  objected  to,  is  aow  shown 
clearly  to  have  been  given  lor  a  few  months  interest  on  th» 
loan  of  $11,000,  and  must  therefore  be  rejected  ;  but  wetldnk 
the  objection  to  the  diseount  on  the  notes  for  MMMy  aooofding 
to  the  principles  heretofore  aseumed  by  us,  ought  not  to  be  su^ 
tained. 

Independently  of  the  interest  aceottat  and  nAef  making  dl 
the  altowancee  to  which  we  think  the  parties  entitled,  we  ham 
reached  the  conclusion  that  under  the  three  first  heads  there  is 
doe  to  the  plaintiff  in  reooavnntion  n  bainnce  ot  M098  48, 
whtieh  he  is  entitled  to  lecoTsr,  indepenientij  of  the  jndgassA 
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against  him  in  favor  of  a  creditor  of  the  firm,  which  we  shall  Eastxiin    Ois. 
next  proceed  to  examine.     The  above  balance  being  made  up  __!_^'___L 
of  advances  and  secured  by  the  mortgage  which  the  plaintiff      "*^** 
seeks  to  annul,  for  a  specific  sum,  we  think  that  interest  at  five    >o"-^«n)OH. 
per  cent,  should  be  allowed  from  judicial  demand,  that  is,  from 
the  filing  of  the  demand  in  reconvention. 

lY.  We  now  proceed  to  consider  the  last  question  presented 
by  this  case,  to  wit :  the  right  of  the  defendant  to  recover  of 
W.  Flower  the  amount  of  a  judgment  rendered  against  and 
paid  by  him  in  favor  of  a  creditor  of  W.  &  D.  Flower. 

It  appears  that  in  consequence  of  the  arrangement  between 
the  defendant  and  the  parlies  to  the  contract,  under  which  ad- 
vances were  made  to  the  new  house  of  W.  &  D.  Flower,  on  a 
stipulated  participation  in  the  profits  of  the  concern,  it  was 
considered  by  this  court  that  Millaudon  had  made  himself  lia- 
ble to  third  persons  dealing  with  the  firm,  and  the  judgment  in 
question  was  recovered.  At  the  inception  of  the  present  suit 
one  of  the  avowed  objects  of  the  plaintiff  was  to  hold  the  de- 
fendant liable  to  him  for  losses  sustained  in  that  concern,  and 
to  apply  the  principle  thus  settled  to  his  own  case  as  a  third 
person  or  stranger  to  the  partnership.  On  a  former  appeal  to 
this  court  these  pretensions  of  the  plaintiff  were  considered 
and  we  held  *'  that  Millaudon  could  not  be  regarded  :bs  a  part- 
ner as  it  relates  to  the  plaintiff,  whatever  his  liabilities  might 
he  towards  third,  persons."  We  further  intimated  our  opinion 
that  although  William  Flower  was  entitled  to  no  profits  eo  no- 
^rUf  but  only  an  annual  interest  on  the  capital  owned  by 
him  in  the  former  concern,  and  ^hich  might  be  recovered  by 
the  new,  yet  we  considered  him  to  be  a  partner  in  the  new 
boose.  It  is  now  contended  by  his  counsel  that  he  was  only 
nominally  or  ostensibly  a  partner ;  that  he  was  entitled  to  no 
profits  and  took  no  active  part  in  the  concern,  and  that  there- 
fore he  is  not  liable  for  any  debts  of  the  new  concern  in  rela- 
tion to  Millaudon,  who  was  perfectly  well  acquainted  with  his 
position,  and  the  authority  of  Gow  and  Collyer  on  Partnerships 
is  relied  on  ;  Gow,  27,  91,  92 ;  Collyer,  48. 
25        VOL.  XIX.  * 
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EASTXRsr    Drt.      The  doctrine  as  laid  down  by  those  authors  appears  to  be 

-. '-^  just  and   equitable,  but  its  application  to  the  case  before  us  is 

™^"  not  so  clear.  If  both  parties  were  merely  ostensible  partners 
jauAUDOH.  in  a  commercial  firm,  each  without  any  real  interest  as  partners, 
it  is  difHcult  to  perceive  how  one  could  have  any  recourse  upon 
the  other.  .  Supposed  to  be  acquainted  each  wiAi  the  other's 
true  character  in  relation  to  the  partnership,  neither  could 
allege  any  implied  promise  on  the  part  of  the  other  to  indemnify 
him  for  any  liability  he  might  incur  towards  third  persons.  But 
the  present  case  presents  other  features  and  requires  the  ap- 
plication of  other  principles.  The  advances  by  Millaudon 
were  to  be  made  in  the  first  instance  to  a  firm  of  which  the 
plaintiff  was  not  only  a  partner  but  most  deeply  interested.  It 
is  true  his  principal  object  in  connecting  himself  with  the  new 
concern  was  the  liquidation  of  the  old.  But  he  bound  himself 
personally  for  the  reimbursement  of  the  advances  to  be  made 
by  Millaudon  during  the  whole  time  the  partnership  was  to 
nartr  ha»**miide  continue.  It  is  therefore  clear  that  if  the  latter  had  advanced 
himself    liable  the  amount  due  to  the  creditor  with  the  assent  of  the  acting 

to  erediton  by  ,  .    .  . 

dealing  vith  partners,  instead  of  resisting  a  suit,  he  would  have  been  enti- 
not  a  partner,  tied  to  recover  against  the  present  plaintiff  under  the  contract. 
paW  iTnartner^  ^'  ^®  equally  manifest  that  the  creditor  of  the  firm  could  have 
ihip  debt,  will  recovered  aeainst  Flower.    If  a  loss  must  fall  on  one  or  other 

be    entiUed    to  ^  ^° 

recorer     from  of  the  parties,  it  appears  to  us  equitable  that  it  should  ulti- 

the        oriirinal  .       ^         ,  . 

debtors.  mately  rest  upon  him  for  whose  interest  and  under  whose  gua- 

rantee the  original  liability  was  incurred. 

For  these  reasons  we  concur  with  the  court  below  in  the 
conclusion  that  the  plaintiff  in  reoonvention  is  entitled  to  reco- 
ver the  amount  of  the  judgment  in  question  in  addition  to  the 
sum  above  expressed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  Parish  Court  be  avoided  and  reversed ;  and  pro- 
ceeding  to  render  such  a  judgment  as  should,  in  our  opinion, 
have  been  given  below,  it  is  further  ordered  and  decreed  that 
the  defendant  as  plaintiff  in  reconvention  recover  of  William 
Flower  the  sum  of  six  thousand  and  eleven  dollars  and  eight 
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cents,  with  interest  at  fire  per  cent,  upon  four  thousand  six  BAmair   Dh. 

IL  f  1  ftA4 

hundred  and  thirty-three  dollars  and  forty-six  cents  thereof,  — 

from  the  date  of  judicial  demand,  to  wit :  April  4th,  1881,  and       ™7" 
with  a  like  interest  upon  one  thousand  three  hundred  and  se-    ""J'^^dow. 
Yenty-seven  dollars  and  sixty-two  cents  from  the  second  day  of 
April,  1836,'together  with  the  costs  of  the  Parish  Court ;  those 
of  the  appeal  to  be  paid  by  the  appellee. 


FLOWER  v§.  MIIXAUDOir. 

OH  A  RE-HBAKIB'e. 

The  acceptance  of  aeooants  bj  the  party  to  whom  rendered,  it  prima  facia  eri- 
denee  of  their  correctnesa,  and  it  is  for  him  to  show  errors.  The  burden  of 
proof  is  on  him. 

Grymes,  for  the  defendant  and  appellee,  being  dissatisfied 
with  the  rejection  of  several  material  items  in  the  defendant's 
account,  prayed  the  court  for  a  re-hearing. 

Judge  Watts,  then  at  the  bar,  representing;  the  plaintiff  in 
part,  who  was  also  dissatisfied  with  the  judgment,  submitted 
various  points  on  which  a  re-hearing  was  asked,  in  case  a  re- 
faring  was  granted  to  the  defendant. 

A  re-hearing  under  these  circumstances  was  ordered  by  the 
court. 

And  now  at  the  July  term,  1841,  the  following  judgment 
was  pronounced,  re-affirming  the  first  or  previous  one. 

Uuatis  ^  Potts,  for  the  plaintiff. 

Chymes,  for  the  defendant. 

Btdlardf  J,  delivered  the  opinion  of  the  court. 
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EASTKBir    Dim.     A  re-hearlng  having  been  allowed  in  this  case,  it  has  again 
^*       .L-  been  argued  and  considered  by  the  court. 

TLOWXK 

«».  The  principles  of  law,  which  after  much  reflection  the  court 

regarded  as  applicable  to  the  case,  have  not  been  strenuously 
combatted  on  the  last  argument.  The  usurious  character  of 
the  first  agreement,  by  which  the  plaintifi*  in  recotivention  sti- 
pulated for  ten  per  cent,  interest  on  his  advances,  and  one-third 
of  the  profits  of  the  concern,  appears  to  us  clear,  and  conse- 
quently all  the  interest  and  profits  charged,  which  have  not 
been  paid,  were  rejected  ;  but  a  balance  having  been  settled  in 
cash  on  the  10th  of  November,  18^,  we  held  that  the  accounts 
previous  to  that  period  could  not  be  opened.  Much  has  been 
said  to  satisfy  us  that  the  accounts  between  the  parties  are  cor- 
The  a  ce  t-  ''^^tly  stated  in  the  numerous  statements  accompanied  by  vou- 
ftnce  of  accounts  chers,  which  are  found  in  the  record.     Undoubtedly  the  accep- 

by  the  party  to  .  .... 

whom  rendered,  tance  of  those  accounts  by  Flower  is  prima  facia  evidence  of 
evidence oKheir  t^c*'  correctness,  and  it  is  for  him  to  show  errors.     The  burden 

kirfor"tta"io  ^^  ^^®  P'"®^^  ^  ^P°"  ^^"*-     ^^^^  respect  to  the  Nolte  note, 
show  errors.^  which  is  the  heaviestitem,ffrowinff  between  the  years  1834  and 

The  harden  of  ^  ,  »5  6  / 

proof  is  on  hiDEi.  1891,  from  a  real  capital  of  $10,000,  at  an  interest  of  ten  per 
cent,  upon  eleven  thousand  and  compound  interest  added  an- 
nually, to  upwards  of  nineteen  thousand  dollars,  the  evidence 
is  entirely  satisfactory.    The  note  for  $733  33,  shown  to  have 

^  been  given  for  interest  and  the  charge  for  re-draft  by  Le  Roy, 

Bayard  ^  Co.,  disproved  by  the  account  current  of  that  house 
with  Millaudon,  were  rejected*  But  the  commissions  charged, 
to  which  the  acting  partners  had  assented,  were  regarded  by  vm 
as  binding  on  the  appellant.  ^  Taking  the  report  of  the  experts 
as  showing  correctly  the  various  items  of  interest  and  profits 
and  rejecting  such  as  according  to  the  above  principles,  were 
objectionable,  and  allowing  Flower  all  the  credits  to  which  he 
shows  himself  entitled,  and  which  in  general  are  not  contested, 
but  were  imputed  to  the  over-charges  of  usurious  interest  and 
profits,  we  found  the  amount  for  which  the  first  judgment  was 
rendered.     We  have  not  been  convinced  that  we  came  to  an 


KILLAUBOir. 
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erroneous  conclusion,  or  that  there  is  any  material  mistake  in  Eastxrk    Dig. 

.           ,      ,     .                                                                                                                July,    1841. 
tlie  calculation.  :::: =:; 

FLO\^KR 

The  pan  of  the  case  which  has  been  most  earnestly  contested  va, 

is  that  which  relates  to  the  additional  credit  claimed  by  Flower 
on  account  of  the  slaves  sold  by  the  sheriff  under  an  order 
of  seizure  and  sale.  We  are  unanimously  of  opinion  that  the 
credit  was  properly  allowed  in  the  jud^ihent  first  pronounced. 
All  the  circumstances  of  the  case,  especially  the  facts,  that  the 
order  of  seizure  was  obtained  by  consent  of  parties,  that  the 
slaves  were  in  possession  of  Miliaudon,  that  the  sale  was 
without  appraisement,  and  that  there  had  been  a  previous 
agreement  as  to  the  price,  and  a  delivery  of  the  slaves  and 
an  understanding  that  there  should'be  a  sheriff's  sale  in  order  to 
cat  off  mortgages  subsequent  to  that  of  Miliaudon,  all  these 
circumstances  satisfy  us  that  Flower  was  not  to  lose  by  the 
sheriff's  sale  and  that  it  was  resorted  to  by  mutual  consent, 
as  the  means  by  which  an  unincumbered  title  could  be  given. 

On  the  other  hand,  the  correctness  of  our  judgment  by  which 
we  held  the  appellant  liable  to  Miliaudon  for  the  sum  reco- 
vered of  him  as  a  secret  partner  of  the  commercial  firm  has 
been  combaued.  But  upon  mature  consideration  we  are  not 
satisfied  that  we  were  in  error. 

It  is  therefore  ordered  that  the  judgment  first  rendered  re- 
main undisturbed. 
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Easterit    Di9.  SKIPWITH  v9.  HIS    CREDITORS. 

Jtihf,     1841. 

APPEAL  FHOM  the   COURT  OF  THE  THIRD  JUDICIAL    DISTRICT,  TOR  THB 

SKli'WITH 

^^  PARISH   OF   EAST    BATO^   ROUOE,  THB   PARISH   JUDOX  PRESIDIITO. 


HIS  CREDITOnS. 


A  judgment  obtained  in  the  last  resort  is  final  and  conclusive  between  the 
purties  to  it;  although  it  may  not  be  so  as  to  third  persons:  Nor  can  a 
change  by  thn  uonimon  debtor  making  a  surrender,  affect  the  rights  of  the 
judgment  creditors  who  have  a  privilege  or  mortgage  on  the  property 
ceded. 

Testimony  contained  in  a  deposition  must  be  disregarded  -which  goes  to  show 
any  thing  contrary  to  or  explanatory  of  a  judgment  betureen  the  parties;  but 
may  be  proper  to  prove  that  one  of  the  parties  was  in  possession  of  a 
separate  estate. 

The  record  of  a  suit  and  judgment  is  admissible  in  evidence  to  show  that  it 
'Was  rendered  against  a  party  who  had  surrendered  certain  slaves  to  be  sold, 
although  it  might  be  insufficient  per  se  to  prove  she  had  a  title  to  them. 

Acts  or  deeds  under  private  signature,  acknowledged  before  the  mayor  of  a 
city,  are  inadtnissible  as  evidence,  when  it  is  not  shown  he  had  authority  to 
take  the  acknowledgment  of  witnesses  to  such  acts  or  deeds. 

The  record  of  a  suit  pending  in  the  Supreme  Court  of  another  State^  is 
inadmissible  in  evidence  when  it  is  irrelevant  and  tends  to  eontrov^  a 
judgment  between  the  same  parties  in  this  State. 

It  is  not  enough  that  a  party  renders  his  rights  and  claim  probable  in  a  court 
of  justice,  he  must  make  them  legally  certain. 

On  the  29th  May,  1821,  Fulvrar  Skipwith  presented  his 
petition  with  a  bilan  or  schedule  annexed,  containing  a  de- 
tailed statement  of  his  debts  and  claims  of  his  creditors,  also 
assets,  property  and  effects,  of  every  kind,  which  he  surren- 
dered for  the  benefit  of  all  his  creditors,  and  prayed  for  th« 
usual  stay  of  proceedings,  and  for  general  relief  under  the 
insolvent  laws  relating  to  voluntary  surrenders. 

Among  the  creditors  placed  on  the  bilan  were  Wm.  Russell 
of  Great  Britain,  by  notes  and  mortgage  for  tl  1,500 ;  amount 
due  the  heirs  of  Joshua  Follansbie  of  Massachusetts,  deceasedt 
with  interest  $2,100.  Due  Louisiana  State  Bank  by  note  and 
mortgage  $2,400;  due  Mrs,  Louisa  V.  Skipwith,  $26,000 
being  the  supposed  proceeds  of  640  acres  of  land,  &c.,  and  11 
slaves,  being  her  property  and  sold  to  Josias  Gray,  with  other 
slaves  of  F.  Skipwith,  on  the  23d  October,  1819. 

There  was  a  meeting  of  creditors  who  appointed   John 
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Buhler,  Esq.  of  Baton  Rouge,  syndic.     On  the  11th  June,  Easteux    Dis. 

18;^2,  the  syndic  filed  his  tableau  of  distribution.     The  amount -j^* 1 

for  distribution  in  hands  of  the  syndic  was  $11,462  and  $4,375      «'^>';^™ 
for  future  distribution.      The  privileged  claims  amounted  to  «"  creditors. 
$2,166.     Russell's  heirs  by  special  mortgage  on  proceeds  of 
property  sold  were  put  down  for  $8,200 ;  leaving  a  balance 
of  their  claim  of  $14,538  for  which  they  are  placed  as  ordinary 
creditors. 

Mrs.  L.  V.  Skipwith  was  placed  as  a  creditor  by  special 
mortgage  for  $748,  as  having  been  paid  by  her  to  the  Bank  of 
Louisiana;  and  as  an  ordinary  creditor  for  $5,263  paid  by  her 
to  the  heirs  o^/bshua  Follansbie ;  and  also  for  $26,000  as  due 
her  in  her  own  right. 

Russell's  heirs  and  Mrs.  Skipwith  both  made  opposition  to 
the  tableau,  and  also  to  each  other's  claims.  There  was  some 
other  oppositions,  but  the  two  first  mentioned  are  all  that  are 
material  to  be  stated  as  the  case  now  comes  before  this  court. 
The  nature  of  the  claims  of  each  party,  the  evidence  pro- 
duced, and  the  questions  of  law  raised  thereon  are  fully  stated 
in  the  opinion  of  this  court.  The  debt  or  claim  of  Russell's 
heirs  has  been  severely  contested  in  the  trial  of  the  present 
case,  although  liquidated  and  settled  by  a  judgment  of  the 
court  of  the  last  resort.  See  the  case  of  Rawle  for  the  use 
of  Russell  vs.  Skipwith  and  wife,  reported  twice  in  8  Martin 
N,  S.  118,  407.  It  was  three  times  before  the  Supreme 
Court.  The  first  opinion  and  judgment  given,  which  was  at 
the  June  term,  1828,  has  never  been  reported  or  published. 
It  is  now  published  for  the  first  time,  as  an  omitted  case. 

There  was  judgment  confirming  and  homologating  the  ta- 
bleau as  relates  to  the  heirs  of  Russell ;  also,  for  the  mortgage 
claim  of  Mrs.  Skipwith  for  $748,  and  her  ordinary  claim  of 
$26,000 ;  but  rejecting  her  claim  in  right  of  and  as  subrogated 
to  Follansbie's  heirs.     She  appealed. 

Ogdens^  Elam  if  Barton,  for  the  appellant,  insisted  that 
the  judgment  of  Russell's  heirs  was  not  res  judicata  in  this 
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EAUTEnx    Dis.  case.     F.  Skipvvith  was  no  party  when  it  was  rendered;  har- 

^"j^* '__  ing  made  a  surrender.     Mrs.  Skipwith  was.  not  competent  to 

RKipwiTii      defend  the  suit,  or  take  an  appeal  without  the  authorization  of 
HIS  CREDITORS,  her  husband  or  the  judge,  and  had  neither. 

2.  The  appellant  was  subrogated  to  Follansbie's  right  of 
mortgage,  having  paid  his  debt,  and  should  be  preferred  for  the 
amount  of  this  claim. 

Thomas  Gibbes  Morgan,  for  Russell's  heirs,  contended 
that  Mrs.  Skipwith  and  her  husband  were  in  court  when  he 
failed ;  and  she  was  competent  to  carry  on  t^  defence  of  the 
suit.  She  had  bound  herself  in  aolido  for  t&£  debt,  and  re« 
nounced  her  right  of  mortgage.  Judgment  was  properly 
rendered  against  her  for  the  entire  debt.  She  cannot  contest 
the  validity  of  either  the  judgment  or  the  claim  seiled  by  it. 

2.  The  debt  paid  to  Follansbie's  heirs  was  one  for  which 
Mrs.  Skipwith  was  already  bound  to  pay,  and  she  cannot  make 
any  claim  on  the  property  surrendered,  either  by  sabrogation 
or  otherwise. 

3.  There  is  no  legal  evidence  or  proof  of  her  claim  against 
the  estate  of  her  husband.  Her  opposition  should  have  been 
rejected,  and  the  claim  erased  from  the  tableau. 

Bullardf  J.  delivered  the  opinion  of  the  court. 

The  syndic  of  the  creditors  of  Skipwith,  filed  a  tableau  of 
distribution  in  which  the  heirs  of  William  Russell  were  classed 
as  mortgage  creditors,  and  entitled  to  the  whole  amount  of  the 
proceeds  for  which  the  property  sold  on  which  they  had  a  mort- 
gage, by  assignment  froiA  the  insolvent  and  his  wife,  to  wit : 
98209.  Mrs.  Skipwith  was  set  down  as  subrogated  to  the  mort- 
gage of  the  Bank  of  Louisiana  on  property  surrendered,  the  pro- 
ceeds of  which  are  more  than  sufficient  to  discharge  the  mortgage, 
being  one-half  the  sum  paid  by  her  as  joint  obligor  with  her 
husband.  She  is  further  put  down  as  a  creditor  for  $26,000,  and 
the  heirs  of  Russell  for  $14,538  78,  as  the  balance  of  his  claim 
after  exhausting  the  mortgaged  property.    And  Mrs.  Skipwitb 
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for  a  farther  sum  of  tSMS,  paid  by  her  to  the  heirs  of  PoUeas-  UAitwir  Dm. 
bie.    It  18  unnecessary  to  detail  any  further  the  claims  which  .       — 

figure  oa  the  tableau,  inasmuch  as  the  questions  involved  in  the     *^^ 
case  now  before  us  relate  altogether  to  the  conflicting  claims  of  a 
Russell  and  Mrs.  Skipwith,  either  in  her  own  right  or  as 
assignee  of  FoUansbiek 

Mrs.  Skipwith  filed  -an  opposition  to  the  claim  of  the  heirs 
of  Russell,  in  which  she  alleges  that  besides  her  claim  in  vir«> 
Cue  of  her  subrogation  to  the  Bank  of  Louisiana,  she  is  also  a 
creditor  of  the  estate  to  the  amount  of  $5263,  for  a  debt  of  her 
husband  paid  by  her  to  the  heirs  of  FoUansbie,  for  which  she 
is  legally  subrogated  and  has  the  fiiat  and  highest  privilege  and 
mortgage  upon  the  whole  estate  of  her  husband ;  that  she  was 
coerced  to  pay  said  debt,  notwithstanding  the  legal  pleas  and 
exceptions  opposed  by  her,  and  she  alleges  that  the  act  of  as- 
signment by  her  to  FoUansbie  in  1890  was  made  in  igti^rance 
of  her  rights  and  to  secure  a  debt  of  her  husband.  She  alleges 
tkat  she  is  further  a  creditor  of  her  husband  for  the  sum  of  f  19»G00 
with  the  highest  privilege  and  mortgage,  which  she  alleges  she 
paid  to  Daniel  Clark,  from  the  proceeds  of  fifty  thousand  acres 
of  land  on  the  Ouachitta,  a  part  of  hereeparate  and  parapher* 
aal  estate.  She  further  alleges  that  the  debt  due  to  her  by 
Gray,  secured  by  mortgage  on  lands  and  slaves  sold  by  hei  to 
him,  to  wit :  $45,000,  was  a  part  of  her  paraphernal  estate, 
and  that  her  assignment  to  W.  Russell  of  a  part  of  the  money 
thus  secured  by  mortgage  was  made  by  her  in  ignorance  of  her 
rights  to  secure  a  debt  due  by  her  husband,  and  that  a  certain 
judgment  alleged  by  Russell  to  have  been  obtained  by  him  against 
the  opponent,  decreeing  to  him  his  recourse  upon  the  said  as- 
signment for  $11,500,  was  obtained  by  surprise  without  her 
being  heard  in  her  defence ;  that  the  judgment  is  an  interlocu- 
tory or  provisional  one  merely  and  not  definitive  or  final,  and  is 
open  to  all  legal  defences.  And  she  avers  that  the  claim  of  said 
Russell,  if  any  he  have,  is  upon  six  promissory  notes  made  to 
him  by  the  ceding  debtor  for  his  own  separate  debt.  She  fur- 
ther alleges  that  the  judgment  above  mentioned  was  rendered 

26  VOL.  XIX. 
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EiBTXEir  Dit.  and  signed  after  the.  cession  of  goods.    The  opposition  em* 

^'  ^^  ^    braces  other  matters  which  haye  either  been  expressly  aban- 

•KiFwiTE     doned  or  not  noticed  in  argameatt  and  which  consequently  it 

■It  cBBDiTOBs.  is  uttnecessary  to  set  forth. 

To  that  part  of  the  opposition^  which  relates  to  the  effect 
and  validity,  of  the  judgment  by  which  the  ftssignment  to  Rus- 
sell was  held  to  be  valid  and  binding  on  Mrs.  Skipwith,  the 
heirs  of  Russell  set  up  the  exception  of  res  judicata ;  and  this 
presents  the  first  question  which  it  is  proper  to  examine  in  this 
case. 

The  judgment  which  it  is  averred  forms  the  authority  of  the 
thing  adjudged,  was  pronounced  by  this  court  at  the  January 
term,  1880,  in  the  case  of  Rawle  for  the  use  of  Russell  vs. 
Skipwith  and  wife,  and  is  reported  in  8  Martin,  N.  S.,  407. 
The  court  held  that  the  obligation  which  the  wife  contracted 
for  her  husband  was  negated  by  the  acceptance  of  an  assign- 
ment of  a  debt  due  by  Gray,  and  that  the  assignment  on  the 
property  mortgaged  by  Gray  ought  to  be  inforced.  The  formal 
decree  of  this  court  was  ''  that  the  sssignment  by  the  defen- 
dant, L.  y .  Skipwith,  to  plaintiff,  of  a  portion  of  the  mortgage 
of  Josias  Gray  to  herself  and  husband  on  the  8th  of  Septem- 
ber, 1821,  be  considered  good  and  valid  to  the  amount  of 
$11,600;  and  it  is  further  ordered  and  decreed  that  the  plain- 
tiff be  at  liberty  to  exercise  against  the  land  and  slaves  men- 
tioned in  said  act  of  mortgage  from  Josias  Gray  to  defendant, 
all  rights  of  action  which  she,  the  said  Louisa  V.  Skipwith, 
could  or  might  of  right  exercise  had  the  assignment  mentioned 
in  this  decree  of  that  part  of  said  mortgage  never  been  made.'* 
It  was  in  pursuance  of  this  judgment  that  the  heirs  of  Rus- 
sell provoked  the  sale  of  the  mortgaged  property,  the  proceeds 
of  which  are  in  controversy  between  them  and  Mrs.  Skipwith ; 
and  the  question  is,  whether  she  be  precluded  from  setting  up 
any  claim  which  might  tend  to  defeat  her  assignment,  thus  ad- 
judged to  be  valid  and  binding  upon  her.  We  cannot  doubt 
the  conclusiveness  of  this  judgment  upon  the  parties.  It  was 
pronounced  by  the  court  of  the  last  resort,  and  we  cannot  look 
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behind  it.    Nor  do  we  understand  how  this  judgment  can  be  Eabtxex    Dis. 
considered  merely  as  proviiional.    It  is  said  by  the  senior  L 

counsel  of  Mrs.  Skipwith,  in  an  ingenious  argament,  that  the      »«»wit» 
hind  and  slaves  subject  to  the  mortgage  bad  been  already  ceded  ■>•  cuditobs 
to  the  creditors,  and  the  concurso  had  been  formed,  and  the 
first  step  should  hare  been  ta  have  had  this  provinanal  judg- 
ment made  final  by  having  the  privilege^  if  any,  established 
contradictorily  with  all  the  creditors.    To  this  it  may  be  an-      A  jadppment 
swered  that  a  judgment  may  weH  be  final  and  conclusive  Ust  reiort  is  fi* 
between  the  parties  and  not  so  as  to  third  persons ;  and  the  ^j^  between 
object  of  this  proceeding  is  to  give  efifect  to- that  j'^^fipnaent  |^®  P^JJ^  ^ 
airainst  third  persons  unless  irood  cause  can  be  shown  to  thenuiy  notlEe  so 
contrary.     The  mortgaged  premises  pendente  lUe  were  sur-  sons:  Nor  can 
rendered  to  the  creditors,  but  it  is  clear  that  such  a  change  ^^^m^  debtor 
could  not  afiect  the  rights  of  the  mortgagee  or  of  the  heirs  of  JJ!^^*  *ft^t 
Russell  aa  assi^fnees.    If  their  mortg^age  existed  before  the  ^    '■S^ts   of 

.  the     judgment 

surrender  it  still  existed  into  whosoever  hands  the  property  creditors    vho 
might  pass,  until  sold  at  a  regular  syndic^s  sale,  for  the  pur*  \^  ^  mort^ 
pose  of  paying  the  debts  of  the  insolvent.    Every  judgment  KJ^rhT  ceded 
may  in  that  sense  of  the  word  be  regarded  as  provisional  only ; 
that  18  ta  say  not  conclusive  upon  persons  not  parties. 

The  judgment  in  question  authorizes  the  heiis  of  Russell  un- 
der the  assignment  to  exercise  any  action  which  Mrs.  Skip- 
with,  the  original  mortgagee  and  assignor,  might  have  done, 
if  no  assignment  had  been  made.  They  had  therefore  a 
right  to  cause  the  mortgaged  property  to-  be  sold  and  to 
pay  themselves  the  sum  of  #11,500,  out  of  the  proceeds,  and 
no  interference  of  Mrs.  Skipwith  could  defeat  that  right.  The 
property  having  gone  into  the  hands  of  the  syndic,  the  heirs  of 
Russell  retain  their  right  to  be  paid  out  of  the  proceeds  of  the 
sale  by  preference  as  mortgage  creditors. 

In  homologating  the  tableau,  so  far  as  relates  to  this  claim, 
we  think  the  District  Court  did  not  err. 

The  heirs  of  Russell  on  their  part  filed  an  apposition  to  the 
claims  of  the  widow.  They  deny  her  Claims  either  as  a  pri- 
vileged or  ordinary  creditor ;  and  this  opposition  brings  before 
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EAfTXBv  Di».  the  court  the  whole  merits  of  the  case  as  between  the  two  op« 
"^'  J—  posing  creditors.  The  opposition  of  Banks  need  not  be  fioticed 
■KiFwiTH     as  he  is  not  before  as,  the  only  appellants  being  the  widow 

US  cmmiTOBs.  Skipwith  and  the  heirs  of  Russell.  We  will  consider  her 
claim  first  as  it  relates  to  the  payment  alleged  to  have  been 
made  by  her  to  the  heirs  of  FoUansbie  and  her  subrogation  to 
their  rights*  which  was  rejected  and  disallowed  by  the  court 
below,  and  secondly,  as  to  the  debt  due  to  the  Bank  of  Louis- 
iana and  paid  by  her  but  disallowed  by  the  court  below,  and 
lastly,  as  to  the  amount  allowed  her  on  the  tableau  and  by  the 
judgment  of  the  District  Court,  as  a  privileged  or  mortgage 
creditor. 

1st.  It  is  contended,  that  the  heirs  of  FoUansbie  had  an  an- 
terior claim  by  assignment,  of  a  part  of  the  mortgage  of  Josias 
Gray,  and  that  Mrs.  Skipwith  having  paid  said  claim  to  the 
amount  of  upwards  of  95000,  became  thereby  subrogated  to 
the  rights  of  FoUansbie  on  the  proceeds  of  the  mortgaged  pro- 
perty, and  must  be  paid  in  preference  to  the  heirs  of  Russell. 
Admitting  the  facts  to  be  as  here  stated,  it  would  by  no  means 
follow  that  Mrs.  Skipwith  would  have  a  right  to  be  paid  in  pre- 
ference  to  the  heirs  of  Russell.  FoUansbie  had  but  an  install- 
ment of  the  same  mortgage,  and  if  he  were  now  before  the 
court  claiming  to  be  paid  out  of  the  proceeds  of  the  mortgaged 
property,  he  would  at  most  be  entitled  to  come  in  concurrently 
with  RusssU,  an  assignee  of  such  installment.  But  in  point  of 
fact,  it  appears  that  the  payment  was  made  in  pursuance  of  a 
judgment  rendered  against  her  as  a  joint  debtor.  That  judg- 
ment must  be  held  to  be  conclusive  upon  her  as  to  creditors, 
and  the  payment  consequently  extinguished  the  mortgage  pro 
tanto.  The  court  did  not  therefore  err  in  rejecting  the  claim. 
The  record  abounds  in  bills  of  exceptions,  presenting  various 
questions  of  law  touching  the  admissibility  of  evidence,  which 
it  is  difficult  to  classify  in  such  a  manner  as  to  condense  our 
remarks  upon  them.  The  trial  was  however  by  the  court, 
and  as  all  the  evidence  was  admitted  notwithstanding  the  nu- 
merous objections,  and  is  now  in  the  record,  we  may  weU 
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disregard  such  as  we  think  ought  to  have  been  rejected,  aa  Bastsm   Um. 
iilega),  and  give  effect  to  that  whi^  was  in  our  opinion  admia-        ^* 
sible,  without  remanding  the  case,  if  we  should  be  of  opinion     ""'^ith 
that  any  was  improperly  admitted.  *"•  casditom. 

I.  &  II.  The  first  and  second  bills  of  exception  relate  to  the        Testimonj 

.  contained  in    a 

admissibuity  of  the  return  of  a  commission,  with  the  deposi-  deposition  mnst 
tions  of  Mrs,  Harris,  A.  Hennen,  and  others,  which  was  ob-  which^gSes  to 
jected  to  on  various  grounds,  some  of  which  relate  to  the  cha-  contrary"^*©? 
xacter  of  the  evidence  itself,  and  some  to  the  manner  in  which  «P>«n»toi7ofa 

Judgment      be- 

the  commission  was  executed.     It  was  objected  that  certain  tween  the  par- 
ties; but  may  be 
cross  interrogatories  had  not  been  answered,  but  it  appears  proper  to  prore 

upon  inspecting  the  depositions  that  they  were  answered.  The  ^{I^^^m  iu 
depositions  were  therefore  in  point  of  form  admissible;  but  so  powession  of  a 

*^  ^  '^  ^  '  separate  estate. 

far  as  the  testimony  went  to  show  any  thing  contrary  to  or  ex- 
planatory of  the  judgments  rendered  in  the  cases  of  FoUansbie 
or  Russell  or  is  merely  hearsay,  it  ought  to  be  disregarded, 
but  to  have  its  proper  weight  so  far  as  it  tends  to  prove  that 
Mrs.  Skipwith  was  in  possession  of  a  separate  estate. 

III.  We  are  of  opinion  that  the  record  of  the  case  of  the  of  a  suit  and 
Bank  of  Louisiana  vs.  Skipwith  and  wife,  was  properly  ad- JJ^fgfjJf °V^%^*!: 
mitted  in  evidence  notwithstanding  the  objection  that  the  mort-  ^«'»««  ^  *o^ 

°  •*  that  It  was  ren- 

gage  annexed  showed  that  the  slaves  belonged  to  Skipwith,  dered  asainst  a 
and  that  the  sheriff's  return  was  no  legal  evidence  to  show  surrendered 
property  in   Mrs.  Skipwith,  although  it  showed  that  she  had  ^7J°,^l^';t' 
larrendered  the  property  to  be  sold.     The  record  was  ad  mis-  ^^^f^  **  ™?8:*»J 

r     r      J  ))e     insulncient 

sible  to  prove  the  transaction  itself,  althousfh  it  micrht  not  be  ^  ^^  ^  p>^^<^ 

^   ,  •  ^  ^  she  had  a  title 

sumcient  per  »e  to  prove  title  in  Mrs.  Skipwith.  to  them. 

lY.  We  are  of  opinion  that  the  acts  under  private  signature  AcU  or  deeds 
annexed  to  the  deposition  of  Brockenborough  are  not  duly  J^^^^J*"^*^ 
proved  and  ouirht  not  to  have  been  received  in  evidence ;  Jtnowledged  be- 

*^  °  fore  the  mayor 

nothing  shows  that  the  mayor  of  Richmond  has  authority  to  of  a  eity,   are 

,        ,  ,  ,    ,  I.      •  1     J       1  inadnuMible   as 

take  toe  acknowledgement  of  witnesses  to  such  deeds,  so  as  eTidence,  when 
to  render  them  authentic  evidence,  without  proof  by  such  sub-  he' had  audio^ 


scribing  witnesses  on  oath  when  the  deed  is  produced  as  c^i*  "©^^0^^^^^ 

dence  of  title.     The  deposition  itself  which  appears  to  have  m«nt    of  wit- 
nesses to   such 
been  taken  Jby  the  mayor  as  commissioner  named  in  the  dedi"  acu  or  deeds. 
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EASTsmr   Dis.  mti9,  was  properly  receired,  reserring  all  exceptions  to  the 
^*        '  ■  competency  of  such  evidence. 
sKiPWTTH         y^  j^  follows  froHi  what  we  have  already  remarked  of  the 
HIS  cHSDiTORs.  concIusivcness  of  the  judgment  rendered  by  this  court  in  the 

case  of  Rawle  for  the  use  of  Russell  vs.  Skip  with  et  al.,  that 
an  affidavit  made  by  her  in  the  progress  of  that  suit  in  the 
District  Court,  with  a  view  to  obtain  a  continuance,  was  pro- 
perly rejected  when  offered  in  support  of  her  opposition  in  the 
The  record  present  case. 
ing:*in^the*^Su'      VI.  We  are  of  opinion  that  the  court  erred  in  admitting  in 
MiSher^°State^  ^^^^^'^^^  ^^®  record  of  a  suit  heretofore  pending  in  the  Su- 
18  inadmissible  preme  Court  of  Pennsylvania^  between  Rusi:pll  &  F.  Skipwith, 

m         evidence  ^  -  "^ 

when  it  is  irre-  although  it  appears  to  have  been  duly  authomicated  according 

Uvant  and  tends         ,  _  .  .  .  •     i     •       i  . 

to  oonu-oven  a  to  the  act  of  congress;  because  it  was  either  entirely  irrelevant 
tvreen the  same  ^^  tended  to  controvert  the  judgment  of  this  court  in  the  case 
gardes  in  this  ^^  Russell's  heirs  V8.  Skipwith  and  wife. 

VII.  The  depositions  of  Michel  and  Relf  were  objected  to 
on  the  ground  that  cross  interrogatories  propounded  by  the 
heirs  of  Russell  had  not  been  answered  ;  but  from  an  inspec- 
tion of  the  deposition  it  does  not  appear  that  the  objection  was 
well  founded.  There  being  in  point  of  fact,  answers  to  crosa 
interrogatories. 

It  certainly  appears  that  the  panies  were  separate  in  pro- 
perty by  the  marriage  contract,  and  that  funds  were  invested 
belonging  to  the  wife  in  the  purchase  of  slaves.  Bat  the 
proof  is  not  sufficient,  in  our  opinion,  to  establish  her  claim  to 

enouJh  that"°a  *^®  ^^^  ^^  •26,0(k)  which  she  demands  as  a  simple  debt 

prty    *^n^c"  against  her  husband,  contradictorily  with  the  creditors.    The 

claim  probable  evidence  is  vague  and  indeGnite ;  it  is  not  enough  that  a  party 

justice,  he  must  Tenders  his  right  probable,  he  must  make  it  legally  certain. 

Mdly  JcrtSn!*'  "^^^  marriage  contract  does  not  show  that  the  wife  brought 

property  of  any  value  into  marriage,  and  only  a  small  amount 

came  to  her  from  her  mother's  succession,  which  she  herself 

appears  to  have  received.     In  short,  the  legal  evidence   in 

the  record  has  failed  to  satisfy  us  that  the  husband's  estate 
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18  chargeable  with  the  sam  of  $269000  which  has  been  allowed  Zummx  0u. 

on  the  tableau  as  a  simple  debt.                                                       "^*  — 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 


BAWU    TO   V» 

OF  mvtivu. 


District  Court  so  far  as  it  orders  the  claim  of  Louisa  V.  Skip-  vt. 

with  for  $26,000  to  be  paid  out  of  the  funds  in  the  hands  of  the  n  irx. 
syndic,  be  reversed  and  annulled,  and  that  the  same  be 
stricken  from  the  tableau  of  distribution. — And  that  it  is 
further  adjudged  and  decreed  that  in  all  other  respects  the 
judgment  be  affirmed ;  and  that  the  tableau  thus  amended  be 
finally  confirmed  and  homologated,  and  that  the  costs  of  the 
appeal  be  paid  out  of  the  mass  of  the  estate. 


[an   OMITTEn  CASB.^ 
BAWXiB  TO  mm  OF  RUBSBIiK  v*.  SKIPWITH  £T  UX* 

AWTKAlt  FBOM  THX  COVBT  OF  TBI  THIBD  JUDICIIX  DISTmiGT  FOK  THl  PAVSS  OF 

3 

XAST  BATOV  BOVeX,  JVBGB  f  ATILXO  OF  THX  XIOITB  FBUIBIirfK 

Where  all  the  promiaes  and  eontnets  are  aet  out  in  the  pleadings,  if  any  one 

of  them  will  authorise  judgment,  the  court  ihould  render  it.    IrreleTant  or 

useless  matter  does  not  yitiate  the  good. 
The  party  having  the  legal  title  may  sue  for  the  henefit  of  whom  he  pleases ; 

in  the  same  manner  as  he  might  dispose  of  the  funds  after  judgment  if  he 

•lied  in  his  own  name. 
Where  a  ease  is  dismissed  on  an  ezoeption  m  limine'  Sti9,  the  Supreme  Couit 

cannot  examine  it  on  the  merits.    It  muat  he  remanded  for  a  new  trial. 

On  the  21st  May,  1827,  Wm»  Rawle  of  Philadelphia  to 
the  use  of  W.  Russell,  of  Great  Britain,  sued  F.  Skipwith  and 
wife  for  a  debt  of  $11,500,  secured  by  mortgage,  in  which  the 
wife  renounced  her  rights  on  the  mortgaged  property,  in  favor 
of  the  mortgagee.  It  was  executed  the  8th  September,  1821, 
and  declares,  **  that  L,  V.  Skipwith,  authorized  by  her  hus- 
band, F.  Skipwith,  Esq.,  and  also  acting  in  his  own  name,  do 
declare  and  ackno>r]e4f  e  ikat  they  are  justly  indebted  to  Wm. 


msQv 

45  1443) 
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Eastihk   Dw.  Rawle,  of  Philadelphm,  in  the  sum  of  $11,500,"  &c.    The  de* 
—  fend  ants  severed  in  their  pleadings.     Both  pleaded  a  novatioa 

*o]mI«tmi1i.l*'  ^^  *^^  ^^^'»  *°^  excepted  to  the  manner  of  proceeding  and  to 
^»-         •  the  action.     The  exceptions  were  sustained ;  and  on  the  16ih 
«T  VT,       July,  1837,  there  was  judgment  dismissing  the  suit.     Tha 
plaintiff  appealed . 

Thomas  Gibbes  Morgan^  for  the  plaintiff  and  appellant. 

Ourley  fy  LobdtlU  for  the  defendants. 

Mathews^  J,  delivered  the  opinion  of  the  Court. 

Skipwith  the  husband,  being  indebted  to  Wm.  Russell,  of  the 
kingdom  of  Great  Britain,  made  and  executed  in  favor  of  Wm. 
Rawle,  of  Philadelphia,  his  attorney  in  fact,  on  the  first  day  of 
May,  1818,  six  several  promissory  notes,  payable  at  different 
times,  or  annual  installments,  for  the  sum  total  of  $11,500.  The 
last  installment  or  note  became  due  in  January^  1824.  In  De« 
cember,  1819,  the  defendants  sold  to  one  Josias  Gray,  for 
$45,000,  payable  at  several  installments,  a  plantation  and  slaves, 
situate  in  the  parish  of  East  Baton  Rouge.  In  the  act  of  sale, 
they  retained  a  mortgage  until  perfect  payment.  Some  time 
after  the  sale  (the  record  does  not  state  the  precise  period)  the 
defendants  appeared  before  a  Notary  Public,  and  by  an  instru- 
ment of  writing  executed  before  him,  declared  that  they  were 
justly  indebted  to  him  (Rawle  of  Philadelphia,)  in  the  sum  of 
$11,500,  for  which  they  bound  themselves  in  aoHdo  ;  and  for 
the  better  securing  thereof  assigned  and  transferred  t()  Rawle 
as  much  of  the  debt  due  them  by  Gray  as  would  satisfy  the 
obligation  thus  entered  into.  The  act  concludes  in  these 
words :  **  This  act  is  passed  to  secure  the  payment  of  six  notes 
all  executed  the  first  day  of  May,  1816,  amounting  together  to 
the  said  sum  of  $11,500,  which  notes  are  not  here  to  be  deK- 
.  voted  up  to  the  obligors :  It  is  therefore  understood  that  they 
are  discharged  by  this  act,  and  are  to  be  destroyed  and  deli- 
vered up  to  the  obligees,  on  or  before  the  time*  the  first  pay- 
ment becomes  due,  as  mentioned  in  this  act."    Te  this  instrU'^ 
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ment  the  names  of  the  defendants  are  affixed.    Nothing  shows  ZummsK   Ujb. 
however,  that  it  was  accepted  or  assented  to  by  the  obligee,  at  *      — 1— 

the  time  it  wu  made,  nor  at  any  subsequent  period,  up  to  the  *^^Z^ 
commencement  of  this  suit.     An  additional  contract  was  en-     ._  '^' 

8KIPWITB 

tered  into  by  one  of  the  obligees,  which  adds  another  featute  to  n  vx« 
these  transactions.  From  some  cause  or  other  Qray  did  not 
comply  with  the  condition  of  the  sale  made  to  him  by  the  de- 
fendants, and  in  December  18^,  he  sold  to  one  of  them  (Skip- 
with  the  husband)  the  plantation  and  slares  he  had  previously 
purchased  from  him  and  his  wife.  In  this  act  Skipwith  binds 
himself  and  promises  to  pay  to  Bawle  the  $11,500  with  inte- 
rest ;  part  of  the  debt  due  by  Gray,  which  had  heen'asngned 
by  the  obligees,  as  already  stated,  to  Rawle.  Thus  we  find 
the  plaintiff  to  have  obtained  three  different  obligations  for  the 
debt  due  to  him.  firsts  the  note  of  the  husband :  Beeondy  the 
assignment  of  a  debt  due  to  the  husband  and  ^ife :  and  thirds 
the  obligation  of  the  husband  to  pay  the  debt  so  assigned.  The 
petition  in  this  case  sets  out  these  different  acts  and  states  that 
the  defendants  are  indebted  to  the  petitioners  in  the  sum  of 
$11,600,  with  interest  at  the  rate  of  six  per  ceat  oo  the  original 
notes  from  the  time  they  respectively  became  due,  until  the 
'first  day  of  March,  1822.  From  that  time  until  the  first  day 
of  Marchf  1824,  at  ten  per  cent. ;  and  from  that  date  until  paidf 
at  fire  per  cent.  The  petition  concludes  with  a  prayer  for 
judgment  against  them  in  9oKdo  ;  and  that  the  petitioner  may 
be  declared  to  have  a  mortgage  on  the  land  and  slaves  sold  by 
the  defendants  to  Qray,  and  by  Gray  re-sold  to  Skipwith* 
The  defendants  pleaded  separately.    The  husband  averred  ; 

1st*  That  the  notes  sued  on,  had  been  novated  by  the  as* 
signment  made  to  the  plaintiff  of  the  debt  due  by  Gray ;  and 
that  the  ordinary  hypothecary  action  must  be  commenced 
agtunst  hm. 

2d.  Thtft  the  suit  is  brought  for  the  use  of  Russell,  when  i% 
ought  to  be  for  the  payee  Rawle. 

8d.  That  the  action  of  mortgage  cannot  be  maintained  direct-' 
]y  against  the  defendant,  because  the  plaintiff's  right  of  motf* 
27        VOL.  XIX. 
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Eastuut   Dib:  gage  to  it  is  derived  from  an  assignment  of  the  defendant  and 
"^*       -1—  wife  against  Gray  ;  and  the  re*transfer  or  sale  from  Grray  to 
*^OT  mcMMx"  ^^®  defendants  does  not  confer  a  right  on  the  plaintiff  to  exer- 
'^'-  cise  the  actions  directly  airaiDst  the  defendants. 

«T  ux.  The  wife  pleaded ; 

1st.  That  the  deht  had  heen  novated  by  the  assignment  of 
(he  debt  on  Gray. 

2d.  That  the  suit  should  have  been  brought  in  the  name  of 
Rawle  and  for  his  own  use  and  benefit. 

dd.  That  she  contracted  the  debt  for  the  benefit  of  her  hus- 
band, and  as  his  surety,  and  is  not  bound. 

4th.  That  the  plaintiff  had  accepted  Gray  as  his  debtor,  and 
that  she  had  not  .become  a  party  to  any  subsequent  act  by 
which  she  became  responsible  for  the  debt.  The  assignment 
of  the  debt  due  by  Gray  was  made  on  the  condition  that  the 
six  notes  should  be  given  up  or  destroyed. 

The  plaintiff,  by  bringing  suit  on  the  assignment  and  claim- 
ing the  benefit  of  it,  has  ratified  and  confirmed  the  condition  on 
.    which  it  was  made.     The  District  Court  therefore  did  not  err 
in  considering  there  was  a  novation  of  the  debt  due  by  these 
Where alithe  notes.    But  we  do  not  see  how  the  novation  of  these  notes  de- 
contracts are^Mt  *troys  the  plaintiff's  action  in  the  form  it  is  presented.    AH  the 
?ne8** *any*one  contracts  and  promises  are  set  out  in  the  pleadings ;  and  if  any 
ofthemiriii  au-  one  of  them  will  authorize  judgment  against  the  defendants,  it 

thonze     judg^-  •     i       ,  i  i 

raent,'the  court  IS  the  duty  of  the  court  to  render  it.  The  irrelevant  matter  m 
it.  Irrelevant  or  ^be  petition  does  not  vitiate  that  which  is  good.  We  see  no 
dS^lTnot  ^tiite  fin^own<5l  whatever  for  the  second  objection.  The  legal  title  is 
the  good.  in  Rawle,  and  he  may  sue  for  whom  he  pleases,  in  the  sai^ 

manner  he  might  make  any  disposition  he  chose  of  the  funds 
▼imr^^iScTLttiii  ^^^^  judgment,  if  be  had  sued  in  his  own  name.  And  as  to 
mie  may  sue  for  the  exception  in  relation  to  the  hypothecary  action,  that  the 
whom  he  pleas*  defendant  Skipwith,  who  is  the  principal  debtor,  must  be  con- 
manner  as   he  sidered  as  a  third  possessor,  because  the  property  mortgaged  to 

™^^  fundTaf!  ^""^  ^y  ^^*y  ^*®  ^*^°*®  ^"'*^  ^^*  hands  by  a  re-transfer  of  the 
tor  jndfi^ment  if  QiQjtgage,  we  cannot  examine  it  now,  because  the  right  of 
ovn  name.         mortgage  must  depend  on  the  plaintiff's  establishing  his  debt : 
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And  whether  that  be  due  or  not  we  cannot  decide  ;  for  when  Eabtxkv   Dib. 
a  caase  goes  off  in  the  court  below  on  an  exception  taken  in        ^' 
Hmine  /t/t»,  it  cannot  op  appeal  be  ezanlined  on  the  merits,     bvckfxs, 

STAHTOK  Ic  CO. 

Although  the  court  decided  correctly  that  the  notes  set  out  in  V9, 

the  petition  were  novated,  it  erred  in  dismissing  the  cause  ;  as 
there  is  sufficient  matter  set  out  in  the  pleadings  to  authorize  a  .^  dUmisaed^on 
judgment  independent  of  them.  *"  f^^^°^^ 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg-  Supreme  Court 

cannot  exaniDe 

ment  of  the  District  court  be  annulled,  avoided  and  reversed ;  it  oo  the  merits. 
and  it  is  further  ordered,  adjudged  and  decreed  that  this  cause  numded   for  a 
be  remanded  to  the  District  Court  to  be  proceeded  in  according  ^^  ^^' 
to  law ;  the  appellee  paying  the  costs  of  this  appeal. 


BUCKNKR,  STAKTON  A  Co.  ««»  WATT. 

AFPSAL  rmoX  TBB  COJOf ARCIIX  COVET  OF  ITXW  OKLSAV8. 

The  mere  taking  a  nev  aeeuritf ,  or  bill,  which  does  not  mature  until  after  the 
one  sued  on  becomes  due,  is  not  such  an  agreement  to  give  time,  as  wiU  re- 
lease the  endorser,  or  which  suspends  the  remedy  or  rights  of  the  holder. 

The  express  declaration  of  legislatiye  will,  must  control  the  general  rules  of 
evidence,  and  testimony  admitted  contrary  to  die  express  provisions  of  a 
statute  wiU  be  rejeeted. 

The  rule  in  relation  to  the  competency  of  witnesses,  is  to  be  governed  by  the 
kxfort!  with  some  exceptions  in  favor  of  the  local  law. 

A  statute  which  expressly  excludes  the  drawer  of  a  bill  from  being  a  witness  in 
a  suit  by  the  holder  against  the  endorser,  will  not  be  construed  to  apply  to 
the  acceptor.  This  law  being  in  derogation  of  the  settled  rules  of  evidence, 
will  not  be  extended  beyond  its  letter. 

So  an  acceptor,  who  is  without  interest  in  a  suit  by  the  holder  i^inst  the 
endorser  of  a  bill,  is  a  competent  witness. 

This  is  an  action  by  the  holders  of  a  bill  of  exchange  for 
$5643  14,  drawn  by  Harper,  Carpenter  &  Co.,  of  Mississippi, 
the  4th  March,  1887,  payable  60  days  after  date,  drawn  on 
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ZAtersMM   Du^  and  accepted  by  Messrs.  Bier  &  SteeTer,  of  New  Orleaas,  in 

Jubt    1841 

.   ^'       .'^  faror  of  and  endoTsed  by  Summets  &  Watt,  residing  at  Grand 
«rium»r?'oo  ^^*  ^  Mississippi.   The  suit  was  commenced  by  attachment, 
vt.  the  5th  December*  1838,  against  Hugh  Watt,  one  of  the  en* 

dorsers ;  and  also  against  Bier  &  Steever,  the  acceptors,  and 
judgment  prayed  against  all  of  them  in  tolidOf  for  the  sum  of 
$4,848,  the  balance  due  on  said  bill,  and  interest  and  costs* 
Nugent,  Turpin  &,  Watt  were  made  garnishees. 

The  defendant,  Watt,  admits  the  endorsement  on  the  billy 
and  pleads  a  general  denial.  He  avers,  that  the  drawers  of  the 
bill  sued  on,  placed  in  the  hands  of  the  plaintiib,  as  collateral 
security,  a  bill  of  exchange,  drawn  by  R.  B.  Wiggins  on  and 
accepted  by  W.  P.  Ringe,  and  endorsed  by  Harper,  Carpenter 
db  Co.  and  on  C.  C.  Mayson,  due  in  Gallatin,  Mississippi,  on 
Che  1st  January,  1838,  for  $3316  53,  and  in  consideration 
thereof  the  plaintiffs  gave  further  or  a  prolongation  of  time  to 
the  drawers,  without  the  consent  or  knowledge  of  the  endorser, 
and  by  which  he  is  discharged,  fee. 

The  cause  was  tried  on  these  pleadings  and  issues  princi- 
pally, and  against  Watt  alone ;  Bier  &  Steeyer,  not  being 
cited,  did  not  appear.  There  were  several  bills  of  exception 
to  the  admission  and  rejection  of  witnesses  and  of  evidence, 
which  are  fully  stated  in  the  opinion  of  the  court. 

There  was  judgment  for  the  plaintiffs  for  the  sum  claimed  as 
due  on  the  bill,  and  for  damages,  and  interest  and  costs.  The 
defendant  appealed. 

G.  B,  Duncan^  for  the  plaintiffs  and  appellees* 

TTiomcu  Slidell  fy  JRoadiiiSj  for  the  appellant. 

Morphy,  «/.  delivered  the  opinion  of  the  court. 

The  defendant  as  a  member  of  the  firm  of  Summers  db  Watt« 
is  sued  upon  a  bill  of  exchange  of  $5543  14,  drawn  in  Missis- 
sippi by  Harper,  Carpenter  &  Co.,  upon  and  accepted  by  Bier 
A  Steever,  of  New  Orleans,  in  favor  of  the  said  firm  of  Sum* 
ittets  &  Watt,  by  who^  it  is  endorsed.     The  answer  aw»» 
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thai  defendant's  liability  has  been  extinguished  by  the  acts  of  Eastkrit   Dis. 

the  holders,  the  present  plaintiffs.     That  ih^  drawers  did  place  ■   "^' 

in  the  hands  of  piaintifis  as  collateral  security  for  the  draft  in      b^ccvvr, 

*  •'  BTXHTOW   K   CO. 

salt,  R.  B.  Wiggings  acceptance  j9f  a  bill  drawn  by  W.  P.  «'• 

WATT. 

Rioge,  and  endorsed  by  C.  C.  Mayson  and  Harper,  Carpenter 
&  Co.,  dae  in  Gallatin,  Mississippi,  on  the  1st  of  January, 
1838,  for  $3316  63 ;  and  that  in  consideration  of  said  collateral 
security  so  received  from,  the  drawers,  the  plaintiffs  did  give 
time  to  the  said  drawers,  without  the  knowledge  or  assent  of 
the  defendant,  for  a  long  timty  after  tbe  maturity  of  the  first 
draft.  The  answer  further  alleges,  that  after  the  maturity  of 
this  collateral  security,  the  plaintiffs,  without  the  knowledge  or 
consent  of  tbe  defendant,  did  return  and  deliver  up  the  same  to 
the  drawers,  &c.  Under  these  pleadings  the  parties  went  to 
trial  below,  and  defendant  prosecutes  this  appeal  from  a  judg- 
naent  rendered  against  him. 

The  record  shows  no  evidence  of  any  agreement,  by  which 
the  plaintiffs  have  given  time  to  the  drawers  so  as  to  preclude 
or  suspend  their  right  of  suing  on  the  original  draft;  had  this 
been  done,  it  must  undoubtedly  have  had  the  effect  of  discharg- 
ing defendant's  liability  ;  3  Martin,  N.  S.,  596  ;  Millaudon  vs. 
Axnous  et  al.;  6  Peters,  250;  U.  S.  Bank  vs.  Hatch.  In  the 
Absence  of  any  such  express  argument,  it  is  said,  that  plain tifis' 
engagement  not  to  sue  the  drawers,  must  be  inferred  from  their 
^ceiving  from  the  latter  collateral  security  payable  at  a  future 
day.  Such  an  inference  does  not,  in  our  opinion,  necessarily 
follow.  A  debtor  may  put  such  security  in  the  hands  of  his 
cxeditoT,  in  hopes  of  obtaining  some  indulgence  or  respite, 
without  there  being  any  engagement  not  to  sue  on  the  part  of 
the  latter.  He  might  receive  a  new  draft  with  a  view  to  raise 
funds  with  it,  without  binding  himself  not  to  sue  on  the  first 
bill.  In  JEing'vs.  Clarkson^  a  case  analogous  to  the  present, 
C.  J.  Abbott  said  :  '*  The  broad  and  plain  rule  hitherto  laid 
down  in  such  cases,  is  this :  if  the  holder  of  a  bill  of  exchange 
consents  to  give  time  to  the  acceptor,  he  thereby  discharges  the 
«ther  partJAS  to  the  bill.    I  am  of  opinion,,  that  the  defendant 
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EABTEttjf  Dis.  is  not  discharged  merely  by  the  fact  of  Gidden  &  Son  taking 
^^?*  -L^  another  security,  without  any  proof  of  a  consent  on  their  part, 
BucKNKR,     ^jQj  ^Q  g^g  upon  the  first,  until  the  second  bill  became  due." 

iTA.2CTOX    K    CO.  *^ 

VS.  It  does  appear  to  us,  that  when  an  agreement  of  this  kind  is 

sought  to  be  established  by  circumstantial  evidence,  it  shonld 

ing  a  new  secu-  ^^  ^^ch  as  to  leave  no  room  for  doubt,  and  it  must  be  an  agree- 

"luch  doe$**not  ^^^^  ^^  *  legal  sense,  t.  «.  one  which  in  law  ties  up  the  hands 

mature  until  af-  of  ^^e  holder,  and  suspends  his  remedy  or  rights.    2  Vermont 

ter  the  one  sued  '  «k 

on  becomes  due,  Rep.,  129;  Ripley  VS.  Greenleaf;  8  East's  Rep.,  675  ;  Gould 

is  not  such    an  , 

B^ement      to  vs.  Kobson. 

wHl  release  the      ^^^  Other  ground  assumed  by  defendant  is,  that  he  is  dis- 
whlch'^^ispends  ^'^^^gf®^  either  entirely  or  pro  tanto  by  the  act  of  plaintiffs,  in 
the  remedy  or  subsequently  giving  up  this  collateral  security  to  Harper,  Car- 
holder,  penter  &  Co.,  without  his  consent  or  that  of  his  firm  ;  the  lat- 
ter being  mere  accommodation  endorsers,  and  standing  in  the 
position  of  sureties  to  the  drawers.     The  facts,  upon  which 
this  part  of  the  defence  rests,  are  established  by  the  testimony 
of  Harper  and  Carpenter,  but  it  was  excepted  to  on  the  ground, 
that  they  were  parties  to  the  bill  sue.d  on.     Under  the  well 
established  doctrine,  that  being  equally  responsible  to  both 
plaintiffs  and  defendants,  the  makers  of  a  bill  are  to  be  viewed 
as  being  without  interest,  we  would  have  no  doubt  about  their 
competency,  but  our  attention  has  been  drawn  to  an  act  of  the. 
legislature,  passed  in  the  year  1823,  and  to  be  found  in  1  Mo- 
reau's  Dig.,  624.     It  provides,  that  **  the  drawer  of  a  note» 
bill  of  exchange,  or  other  negotiable  paper,  shall  never  in  any 
'case  whatsoever,  be  admitted  as  a  witness  in  any  civil  cause 
or  suit  brought  by  the  holder  of  any  such  note,  order,  bill  of 
exchange  or  other  negotiable  paper,  against  any  of  the  endor- 
^'^^  "P''*""  sers  of  said  note,  order,  bill  of  exchange,  or  other  negotiable 
legislative  will,  paper,  for  the  recovery  of  the  capital  and  legal  interest  of  the 
general  rules  of  said  note,  order,  bill  of  exchange,  or  other  negotiable  paper." 
testimony    ad-  With  such  an  express  declaration  of  the  legislative  will  before 
mitted  contrary  ^s,  we  are  bound  to  decide,  that  the  testimony  was  wrongfully 

to   the    express 

provisions  of  a  received.     But  it  is  insisted,  that  the  evidence  was  properly 
reject^.  admitted,  notwithstanding  this  statute,  Because  the  bill  was 
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drawn  in  Mississippi,  and  by  the  laws  of  that  State  the  drawers  EAUTSRy   Dm. 
were  competent  to  testify.     We  believe,  that  in  regard  to  wit-  -    "^' 


nesses  sfeneraily  the  rule  is,  that  their  competency  is  governed      bucknier, 
by  the  lex  fori  $  although  there  may  be  cases,  which  form  ex-  w. 

"Off  ATT- 

ceptions  to  this  rule,  and  in  which  the  local  laws  must  govern. 
This  is  not,  in  our  opinion,  one  of  the  cases.     It  occurred  to  relation  to  the 
us,  that  as  this  testimony  seems  to  have  been  received  below  J^i^ewes^^^s  to 
in  consequence  of  both  the  counsel  and  the  court  overlooking  jjf  gojepned  by 
a  statute,  which  lies,  as  it  were,  concealed  in  Moreau's  Digest,  with  sorae  ex- 
under  the  head  of  Juries^  and  has  not  hitherto  been  generally  of  the  local  lair, 
known    on  that  account,  we  would  have  been  justified  in  re- 
manding the  case,  to  afford  the  defendant  an  opportunity  of 
offering  other  testimony  to  the  same  facts ;  but  as  it  might  be 
said,  that  counsel  in  the  management  of  their  cases  must  take 
the  risk  of  the  ultimate  decision  of  this  tribunal  in  relation  to 
the  legality  of  the  evidence  they  introduce,  we  prefer  sending 
back  this  case,   on  a  ground  furnished  us  by  another  bill  of* 
exceptions  in    the  record.      Steever,   of    the   firm  of  Bier  & 
Steever,  the  acceptors  of  the  draft,  was  offered  to  prove,  that 
the  plaintiffs  had  discharged  the  defendant  by  giving  time  to 
the  drawers.  Harper,  Carpenter  &  Co.     It  was  objected,  that 
Steever  was  incompetent,  being  a  party  to  the    suit.    An  ,hich^xp'SS^ 
examination  of  the  record  has  convinced  us,  that  the  objection  exoludei      the 

^  drawer  of  a  bill 

has  been  improperly  sustained  :  although  mentioned  in  the  ^i^™    Ix^ing  a 

¥-*•       o    «  1  1  •      1        -TV        .  witncM  in  a  suit 

petition.  Bier  &  Steever  nave  never  been  cited.  One  is  not,  br  the  holder 
in  contemplation  of  law,  a  party  to  a  suit,  until  he  has  either  dorwr,  win  not 
appeared  or  been  cited  to  appear  in  it.  But  it  is  urged,  that  ^  ?^"totiiicflc^ 
the  statute  of  1823,  excluding  as  witnesses  the  drawer  of  ^ceftor.Thit^mw 

being  in  deroga- 

bill,  should  apply  also  to  acceptors,  though  not  mentioned  in  tion  of  the  set- 
the  exclusion.  This  law  being  one  in  derogation  of  the  settled  denee,  will  not 
rales  of  evidence  in  these  matters,  should  not,  in  our  opinion,  y^nd^itiTj^^' 
be  extended  beyond  its  letter.  The  witness  stood  without  in-  Soanacoeptor 
terest  in  the  suit,  and  was  not  to  be  affected  by  any  judgment  interest  in  a  suit 
rendered  in  it.  An  acceptor  is  absolutely  bound  to  all  the  pre-  aLinst  the  en- 
vious parties,  and  nothing  can  discharge  him,  but  payment  or  ^<>"*^  ^  *  ^» 
release  ;    7  Martin,  N.  S.,  368 ;   3  Kent's  Commentaries,  85.    witness. 
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Eastxkk    Dxi.     It  is  therefore  ordered,  that  the  judgment  of  the  Commercial 

-1-  Court  be  avoided  and  reversed,  and  that  this  case  be  remanded 

BiTCKiTBR,     fQj  further  proceedings,  with  instructions  to  the  judge  beloWy 

STAHTOX   &   CO.  r  &     '  . 

V9.  not  to  reject  the  testimony  of  Steever ;  the  costs  of  this  appeal 

Watt. 

to  be  borne  by  the  appeUeeSr 


BUCKNER»  STAHTON  <&  CO.  m.  WATT* 

ox  A  KE^REARIXO. 

Confincts  are  to  be  decided  by  the  law  of  the  pikee  where  made ;  but  there  Ir 
an  ezeeption,  which  is  that  no  nation  is  bound  to  recognize  or  enforce  con" 
tracts  which  are  injarioua  to  its  interests  or  people. 

So,  a  statute  of  this  state  derogating  from  the  established  rules  oferidenee 
among  nations  wiU  be  executed  and  obejed,  as  to  oontraots  made^  in  other* 
states,  when  they  are  sought,  be  enforced  here. 

TJiod.  Slidell,  for  the  defendant  and  appellant,  prayed  a  re-^ 
hearing  in  relation  to  the  point  involved,  by  the  ofier  of  the 
testimony  of  Harper  6b  Carpenter,  the  drawers  of  the  bill  sued 
on  who  are  expressly  excluded  on  the  score  of  incompetency 
by  the  statute  of  March  27,  1823.  The  counsel  contendedf 
that  as  the  bill  was  drawn  in  Mississippi,  that  the  contract  arose- 
there  and  should  be  governed  by  the  laws  of  that  state,  which 
admitted  the*  drawers  of  bills  as  contpetent  witnesses,  dbc. 

A  re-hearing  was  granted,  **  bat  confined  to  the  point  of  the 
admissibility  of  the  drawers  of  the  bill  as  witnesses,  notwith-^ 
standing  the  statute  of  1823." 

The  case  was  argued  by  Thos,  Slidell  and  RoseliuSt  for  tbr 
appellant,  and  by  G.  B,  Duncan,  for  the  appellees. 

Qarlandf «/.  delivered  the  opinion  of  the  court. 
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The  Application  for  a  re-hearing  in  this  case  was  granted  Kastuit  Itos. 
exclosirely  on  the  point,  whether  the  evidence  of  Harper  and  .  .  — 

Carpenter,  who  were  two  of  the  firm  of  Harper,  Carpenter  &  „.unro??*w. 
Co.,  the  drawers  of  the  hill  sued  on,  was  admissible,      m  «•• 

WATT. 

Mississippi,  where  the  bill  of  exchaiftge  sued  on  was  drawn, 
the  drawer  is  a  competent  witness  in  a  salt  between  the  holder 
and  endorser  of  it,  but  in  this  state  we  have  a  statute  which 
enacts,  that  **  the  drawer  of  a  note  or  bill  of  exchange  or  other 
negotiable  paper,  shall  never  in  any  case  whatsoever  be  admit- 
ted aa  a  witness  in  any  civil  cause  or  suit  brought  by  the  holder 
of  any  such  note,  order,  bill  of  exchange  or  other  negotiable 
paper  against  any  of  the  endorsers  of  said  notee,  orders,  bills 
of  exchange  or  oiher  negotiable  paper,  for  the  recovery  of  the 
capital  and  legal  interest  of  the  said  notes,  orders,  bills  of  ex- 
change or  other  negotiable  paper ;"  1  Moreau*s  Dig.*  624. 

The  defendant's  counsel  contends  that  as  the  contract  was  • 
made  in  Mississippi,  it  must  be  governed  by  the  laws  of 
that  state,  not  only  as  to  the  form  and  matter  of  the  contract, 
but  also  in  relation  to  the  evidence  by  which  it  is  to  be  support- 
ed or  invalidated*  He  therefore  insists,  that  *  as  Harper  and 
Carpenter  were  competent  witnesses  in  Mississippi  they  are  so 
here.  In  the  absence  of  any  statutory  provision,  this  might 
be  a  nice  question,  one  upon  which  jurists  aVe  divided  in  opin- 
ion and  the  authorities  nearly  balanced. 

Judge  Story  in  his  confiict  of  la>7s  says,  '<  generally  speak- 
ing the  validity  of  a  contract  is  to  be  decided  by  the  law  of  the 
place  where  it  is  made.  If  valid  there  it  is  by  the  general  law 
of  nations,  jure  gentium^  held  valid  every  where,  by  the  tacit 

or  implied  consent  of  the  parties.'*      The  same  rule  has  been     Contnatt  tm 

.  to  be  doisided  lyy 

well  established  in  our  jurisprudence;    Conflict  of  Laws,  Ed.  the  law  of  the 

1841,  sec.  242 ;  11  Martin,  730 ;  12  Idem,  475 ;  8  Idem  96 ;  2lS; but^tfe^w 
1  Martjn,  N.  S.,  202;  1  Peters,  317 ;  13  Idem,  378,  379 ;  and  Jj^J^'J^'SSt  no 
various  other  authorities  cited  by  the  Jearned  author  of  the  n^^o^  >•  bound 

.to  reeo8;nize  or 

Conflict  of  Laws.     Bat  to  this  rule  there  is  an  exception  as  to  enibree      oon- 
the  universal  validity  of  contracts ;  which  is,  that  *'  no  nation  is  injariout  to  iu 
bound  to  recognize  or  enforce  any  contracts,  which  are  inju-  "2^«»«t»orp«)-  ' 
28        veL.        XIX. 


kBABBttOV. 
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EiLrrtBir   Ihi.  lioni  to  its  own  interests  or  to  those  of  its  own  subjects  ;** 

^^?  ^^^'     Conflict  of  Laws,  sec.  ^44,  p.  208;  2  Martin,  N.  S.,  78;  5 

"««^"  ^  «*•  Idem,  687 ;  18  Peters,>»,  78.    The  reason  why  the  courts  of 

one  state  or  nation,  will  execute  contracts  according  to  the  laws 
of  another,  rests  upon  a  principle  of  comity  and  couTonience 
among  nations,  which  cannot  be  extended  so  far  as  to  violate 
the  positive  legislation  of  the  state  or  nation  whose  court  is 
ef^t^iJIie  d^  called  on  to  enforce  the  foreign  contract  and  law.  We  are 
ST^MLbU^ed  ^^^^  ^^  believe,  that  the  legislature,  when  the  statute  in  qnes- 
roiet  of  eri-  tion  was  enacted,  supposed  that  the  rule  of  evidence  which 
Mtiou,  wiu  be  was  then  in  force  in  this  state  as  well  as  in  Mississippi  was  in- 
ob^Ml  M  ^o  jurious  to  the  interests  of  our  citizens,  and  therefore  changed 
lIToSitr  lulte  *  **•  ^®  cannot  violate  their  will,  akhoogh  the  necessity  of  the 
^1^  they  are  Ji^^  may  not  be  SO  apparent  to  our  minds,  as  it  was  to  those 
feraed  iMre.        who  had  the  power  to  enact  it. 

•  We  therefore  see  no  reason  for  changing  the  opinion  here- 

tofore given. 


ZACHARIE  *  CO.  «s»  ROGER9  *  HABBUOV* 

AV»1A&  IBOM  TBS  WAMUm.  COVBT  VOB  THB  VAUIH  ASB  CXTT  OT  1(BW  aSiaUM. 

Where  the  owner  of  property  pUees  it  in  the  hands  oC  a  third  penon,  wlio 
makes  adfanoes  on  it  hy  drawing  a  bill,  the  drawee  and  consignee  eaanot 
appropriate  it  to  the  payment  of  his  debt  against  the  owsfr/nntil  die  admiiee 
is  paid. 

Drawees,  who  are  under  no  obligations  to  aooept  a  draft,  bind  themselTea  to 
pay  it,  when  they  reeeire  the  goods  or  proper^  on  whieh  it  is  drawn. 

The  noeeptance  of  a  draft,  merely  by  (he  reeeipt  of  tlie  biU  of  lading,  and 
the  property  on  whioh  it  is  drawn,  oompletes  the  obligation  of  the  drawee  to 
pay  it. 

This  is  xaa  action  to  recover  the  balance  of  $2095,99  due  on 
an  account  made  up  from  a  bill  of  exchange  drawn  on  a  ship- 
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meiit  of  sugar,  which  was  dishonoied  by  the  defendants*  by  EAtmv  Bu. 
being  protested  for  non-acceptance ;  although  afterwards  paid  '^'  — 
in  part  by  them  as  drawees.  The  pbfintifis  claim  the  balance  *^**"^.  ^  ^ 
with  the  expenses,  interest  and  costs*  ^  mosimt 

The  defendants  pleaded  the  general  ilSue. 

The  facts  of  the  case  are  briefly  these.  In  1827'-8,  the 
plaintifi  and  one  J.  B.  Moussier  made  an  arrangement,  by 
which  the  former  were  to  make  some  advances  to  the  latter  on 
his  sugar  crop.  This  was  done  by  shipping  the  sugar  to  the 
defendants  in  Richmond,  Virginia,  and  drawing  a  bill  on  them 
to  be  met  by  the « proceeds.  The  bill  was  drawn  at  New  Or- 
leans on  the  20th  February,  1828,  at  60  days  sight,  for  $11,000, 
and  sold  to  the  U.  S.  Baok,  and  forwarded  to  Richmond  for 
acceptance.  The  day  before  the  date  of  the  bill  of  exchange, 
the  plaintiA  took  a  bill  of  lading  for  250  hogsheads  of  sugar, 
shipped  by  them,  but  *'  for  account  of  J.  B.  Moussier,'*  and  , 
consigned  to  the  defendants,  of  which  advice  was  given  to  the 
latter.  The  defendants,  in  their  letter  to  plaintifis,  dated  the 
14th  March,  1828,  in  reply,  say,  **  we  have  been  several  days 
in  receipt  of  your  favor  of  the  8th  ultimo,  and  now  acknow- 
ledge the  receipt  of  your  letter  of  advice  of  draft  upon  us  for 
911,000,  which  draft  has  been  presented,  and  we  are  sorry  to 
say,  under  the  circumstances,  we  have  been  compelltd  to 
allow  it  to  be  noted  for  non-acceptance.  Two  mails  have  now 
arrived  and  no  invoice  and  bill  of  lading  have  appeared.  We 
fear  you  may  thiok  our  course  in  this  transaction  has  been 
rather  too  strict,  bnt  if  you  think  dispassionately  of  the  case, 
we  think  you  cannot  condemn  uq,  as  the  bill  of  lading  ought  to 
have  been  forwarded  as  soon  at  least  as  the  draft ;  and  so 
many  accidents  have  occurred  in  our  correspondence  with  Mr. 
Moussier  that  we  are  afraid  to  put  ourselves  in  the  power  of 
any  uncertainty  ;'*-—**  you  will  perhaps  say  that  our  respect  for 
your  signature  ought  to  have  induced  us  to  accept  and  look 
to  you  for  indemnity  in  case  any  accident;  but  the  noting  of  a 
draft  is  not  like  a  protest ;  and  of  which  we  have  given  a,  full 

•  

explanation  to  the  holder,  at  this  office  ;  assuring  him  that  we 


\. 
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EiBTSKir   Dts.  are  sure  that  unless  some  accident  has  occurred  which  you  did 
^*  not  foresee ;  that  the  tranaactiofi  i8  entirely  regular,  and  that 

■ACHAttx  &  CO.  if^aa  u>e  expect,  we  receive  a  bill  of  lading  for  the  amount  of 
Booxiis      property  intended  to  be  shipped  us,  we  shall  forthwith  accept 
your  draft,  the  refusci  of  which  has  given  us  great  pain,  hut 
we  trust  will  not  he  complained  of  hy  you." 

On  the  next  day,  the  15th  March,  the  defendants  wrote 
again  as  follows  :  **  Since  we  wrote  you  yesterday  the  ^Aspa- 
sia'  has  arrived  at  our  wharf,  and  we  have  made  a  partial  ex- 
amination of  the  sugar,  and  though  the  quality  appears  fair 
and  good,  yet  it  does  not  justify  Mr.  Moussier's  authorizing  so 
heavy  a  draft  on  it,  and  will  not,  we  are  convinced,  pay  the 
amount  due  us,  and'your  draft  also;  under  these  circumstan- 
ces we  are  compelled  to  allow  the  hill  for  $11,000,  to  remain 
under  note  for  protest,  until  we  can  ascertain  whether  we  can, 
with  safety  accept  it.  We  are  sorry  it  had  not  heen  for  7  or 
8000 ;  under  which  circumstances  we  would  with  pleasure 
have  accepted  it.  Fifly  hogsheads  are  advertised  for  sale  on 
Monday,  and  should  the  quality  and  price  justify  us  in  accept-^ 
ing  your  draft,  which  will  make  an  advance  of  $16,000,  we 
shall  certainly  protect  you ;  and  let  what  will  happen,  you 
may  rely  on  our  making  the  hest  of  it,  hut  our  market  is  so 
completely  glutted  that  we  can  hardly  expect  to  get  a  price 
sufficient  for  it  to  cover  your  draft." 

The  defendants  proceeded  to  sell  the  sugar  and  rendered  an 
account  of  sales,  which  afler  deducting  .the  amount  of  Mr. 
Moussier's  account,  previously  owing  to  them,  left  a  halance, 
after  payment  of  charges,  of  $9«100,  which  was  applied  to  plain- 
'  tiffs'  draft.     This  still  lefl  a  final  halance  due  on  the  draft  of 

$1900,  hesides  interest  and  expenses,  which  are  the  ohject  of 
the  present  suit. 

The  parish  judge  was  of  opinion  the  defendants  were  not 
liable,  and  from  judgment  in  their  favor,  the  plaintilTs  ap- 
pealed. 

fitrasvbtiSge,  for  the  plaintifis  and'  appellants. 
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ChrymeSf  for  the  defendants.  CAflTKmr    Du. 

Jufy,   1841. 

Martin,  J.  delivered  the  opinion  of  the  court.  bachato  k"co 

The  plaintiffs  allesfe  that  they  advanced  a  larire  sura  of  ko««iib 
money  to  one  Moussier,  for  which  they  were  to  be  re-imbursed 
out  of  a  large  parcel  of  sugars,  to  he  shipped  to  and  sold  by  the 
defendants ;  that  they  received  the  consignment  of  sugar  and 
assumed  to  pay  the  plaintiffs'  drafts  thereon  ;  but  in  violation  of 
this  engagement  they  only  paid  a  part  of  said  draft,  leaving  a 
balance  of  t2,095,99,  which  they  unjustly  detained.  The 
defendants  pleaded  the  general  issue.  There  was  judgment 
for  the  defendants  and  the  plaintiffs  appealed. 

The  facts  of  the  case  appear  to  be  these.  On  the  14th  March, 
1828,  the  defendants  advised  the  plaintiffs  that  they  had  been 
compelled  to  note  their  draft  for  $11,000,  for  protest ;  because 
neither  the  invoice  of  sugars  or  bill  of  lading  had  as  yet  been 
received ;  assuring  them  however  that  on  the  arrival  of  those 
documents  the  draft  would  be  accepted. 

The  bill  of  lading  and  invoice  of  sugars  themselves  soon  af- 
terwards arrived,  and  were  received  by  the  defendants,  who 
paid  from  their  proceeds  in  part  discharge  of  said  draft  the  sum 
of  $9,100.     The  plaintiffs  claim  the  balance  with  interest. 

The  counsel  for  the  plaintiffs  contends  that  the  defendants' 
letter  of  the  14th  March,  1828,  contains  a  eonditional  acccept- 
ance,  which  became  absolute  on  the  arrival  of  the  invoice  and 
bill  of  lading ;  and  if  necessary  still  more  so,  on  the  arrival 
of  the  sugar,  and  the  disposal  of  it  by  the  defendants. 

The  defence  of  the  appellees,  which  was  sustained  by  the 
parish  court,  is,  first,  that  the  plaintiffs  were  merely  the  agents 
of  J.  B.  Moussier,  who  was  the  owner,  and  for  whose  account 
the  sugar  was  shipped. 

2.  That  the  defendants  were  under  no  obligation  to  accept 
the  plaintiffs'  draft  for  $11,000. 

3.  That  having  paid  all  the  funds  they  had  in  their  hands 
belonging  to  Moussier,  they  were  discharged ;  having  correct- 
ly chained  him  with  the  balance  which  he  owed  them. 
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EAvriBxr    Dm.     I.  The  parish  court,  la  oar  opinion,  erred.    Monarier,  the 

—  owner  of  the  sugar,  had  placed  it  in  the  hands  of  the  plaintifb 

sAGHAmiBii  CO.  ^jjQ  ^gpg  ^Q  \y^  pj^jj  ^Qp  jjjgjj.  advances  to  him,  out  of  its  pro- 

BoesBs       ceeds ;  and  for  that  purpose  consiirned  it  to  the  defendants  for 
sale.    The  draft  in  question  was  drawn  on  this  sugar  under« 
owner  of  pro-  ^^^  arrangement  made  with  Moussier. 

m  X  ^nds  of  ^^'  ^^  ^  ^^^  ^^^  defendants  were  under  no  obligation  to  ao- 
»  ^^»**^P®"^»  cept  the  plaintiffs'  draft,  until  they  bound  themselves  to  do  so» 

Tanees  on  it  bv  when  they  received  the  invoice  of  the  sugars  ^  and  bill  of  la- 
drawing  ft  bill.  ,. 
the  drawee  and  Clmg. 

not'a^ropriate  ^^^'  If  the  defendants  had  a  claim  against  Moussier,  to  which 
me^  ofSsSe^t  ^^^^  thought  the  proceeds  of  the  sugar  ought  to  be  first  applied, 
againtt  the  own- they  should  have  informed  the  plaintiffs  of  it,  and  refrained 

cr,  unbl  the  ad* 

▼anee  n  paid,  from  a  promise  to  accept  the  draft.  The  acceptance  of  the 
mt^d^M^  draft  by  the  receipt  of  the  bill  of  lading  and  the  invoice  of  the 
ligations  ^  a^  sugars,  Completed  the  obligation  of  the  defendants  to  pay  it. 
bind  themKlvea  The  plea  of  prescription  cannot  avail  defendants,  as  this  is  not 

to  par  it,  when  ^  .11     <.        1 

thej  reoeire  the  a  suit  on  a  bill  of  exchange. 

per^'  on'^wCdiL     ^^  ^  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 

*'  ^^-f**^*       »ent  of  the  Parish  Court  be  annulled,  avoided  and  reversed  ; 

The  aeoepU  .  .   •  * 

anee  of  a  draft,  and  proceeding  to  give  such  judgment  as  in  our  opmion  ought 
reeei^  of  the  ^o  have  been  rendered  in  the  court  below :  It  is  ordered,  ad- 
Sie°V;jJ^^';J[  judged  and  decreed,  that  the  plaintiffs  do  recover  from  the 
whicSi     it     it  defendants,  Rosrers  db  Harrison,  the  sum  of  nineteen  hundred 

drawn,       eom-  ° 

pietea  the  obii-  dollars,  with  Icffal  interest  from  judicial  demand,  with  costs  in 

SAtion    of    the^     ,  ®  "* 

raweeto  payit.  bqth  COUrtS* 
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aKACHARSBS  *  CO.,  9$»  RCKSEBS  A  HARRUOBT*  Eaitsbit    Dit. 

July,  ISil. 
OH  A  u-nuLKiir*.  ^ 

lACHAJlIB  &  0«. 


Wbere  fiMtors  a«Mpt «  mandate  to  reaeWe  prodaoe  and  make  inmraneeat  the 
imtanee  of  the  •hippertthej  are  hound  to  paj  hit  draft  drawn  on  it,  iutead    ^  KAmutov. 
of  impating  it  to  the  pajment  of  dehti  doe  tliem  hj  the  former  owner.   Tliejr 
ean  onlj  applj  tlie  surplus  of  tlie  proeeeds  of  the  cargo  to  tlieir  own  debts 

after  pajment  of  tike  bill  drawn  against  it, 

< 

GrymeMf  for  the  defendants*  applied  for  a  re-hearmg  in  this 
case,  which  was  granted. 

Strawbridgej  on  the  part  of  the  plaintiffs,  urged  that  the 
decree  should  be  so  amended  as  to  allow  interest  on  the  debt 
sued  for,  from  the  protest  of  the  bill.  He  cited  article  1929  of 
the  Louisiana  Code,  which  says,  '*  interest  is  the  damage  due 
for  delay  in  the  performance  of  an  obligation  to  pay  money. 
The  creditor  is  entitled  to  these  damages  without  proving  any 
loss ;  and  whatever  loss  he  may  have  suffered  he  can  recover 
nothing  more." 

The  case  was  argued  by  brief  on  the  re-hearing  by  Mr. 
Sirawbridgef  for  the  plaintifi,  and  by  Mr.  Chrymei^  for  the 
defendants. 

Morphjft  J.  delivered  the  opinion  of  the  court. 

This  cause  is  before  us  on  a-  re-hearing.  A  careful  review 
of  the  facts  and  law  of  the  case  has  not  satisfied  us  of  the  in- 
correctness of  our  former  opinion.  The  evidence  shows  that 
in  February,  1828,  the  plaintiff's  shipped  to  the  consignment  of 
defendants  in  Richmond,  250  hogsheads  of  sugar  for  the  ac- 
count and  risk  of  J.  B.  Moas^ier,  and  advised  them  at  the  same 
time  that  they  would  value  on  the  proceeds  of  the  cargo  to  the 
amount  of  $11,000.  On  the  14th  of  March  followitig  the  de- 
fendants express  their  regret  of  the  necessity  they  were  under 
of  suffering  plaintiff's  draft  to  be  noted  for  non-acceptance, 
because  since  the  receipt  of  the  letter  of  advice  two  mails  had 
airiyed  and  neither  the  invoice  nor  bill  of  lading  had  made  their 
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EABTBttv    Dn.  appearance.     They  say,  **  vre  haire  given  a  full  explanation  to 
^*       -L.  the   holder  of  this  draft  assuring  him  that  we  are  sure  that 

■ACBAus  &c  CO.  unless  some  accident  has  occurred  which  you  did  not 
Bo»x»8  foresee  the  transaction  it  entirely  regular  and  that  t/i  «# 
t^Tg  expect,  we  receive  a  bill  of  lading  for  the  amount  of  the 
property  intended  to  "be  shipped  us,  we  shall  forthwith  accept 
your  draft,  the  refusal  of  which  has  given  us  great  pain,  but 
we  trust  will  not  be  complained  of  by  you,"  The  sugar  hav- 
ing arrived  that  evening,  the  next  day  defendants  write  that 
*'  though  the  quality  of  the  sugar  appeared  fair  and  good,  yet 
it  did  not  authorize  so  heavy  a  draft  on  it,  and  that  it  would  not 
pay  the  amount  due  to  them  by  J.  B.  Moussier  and  plaintifia* 
draft  also ;"  **  and  that  under  such  circumstances  they  were 
compelled  to  allow  the  bill  of  $11,000,  to  remain  under  note 
for  protest,"  &c.  It  appears  from  the  account  of  sales  that 
the  sugar  brought  a  sum  more  than  sufficient  to  pay  the  bill 
drawn  against  it,  but  defendants  gave  the  holder  of  it  only 
$9100 ;  having  retained  and  applied  the  surplus  of  the  pro- 
ceeds to  the  discharge  of  their  own  claim  against  Moussier. 
This  suit  was  brought  to  recover  the  balance  vi^hich  the  plain^ 
tifis  had  to  pay  on  the  return  of  the  bill. 

As  to  the  advances  made  by  plaintiffs  to  Moussier,  and  to 
secure  which  the  sugar  was  placed  by  the  latter  in  their  hands 
to  be  consigned  to  defendants,  the  record  furnishes  positive 
evidence.  We  find  in  it  copies  of  three  receipts  of  Moussier, 
one  for  $200,  one  for  $1700,  and  one  for  $6444,  stating  that 
these  sums  were  paid  by  plaintiffs  to  bim  aa  advances  on  this 
sugar  in  the  course  of  February,  1828. 

On  the  part  of  defendants  it  is  urged  that  the  letter  of  the 
14th  of  March,  1828,  contains  no  positive  and  unconditional 
promise  to  pay  the  bill ;  that  the  plaintiffs  did  not  draw  the  bill 
on  the  faith  of  any  such  promise ;  that  a  promise  to  accept 
between  the  drawer  and  drawee  is  not  absolutely  binding  be- 
tween those  parties  unless  based  upon  an  absolute  indebtedness; 
and  finally  that  plaintiffs  in  drawing  this  bill  as  well  as  in  ship- 
ping the  cargo  acted  merely  as  the  agents  of  Moussier. 
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The  transaction  which  gives  rise  to  this  controversy  appears  Binnir   Dit, 
to  ns  simple  and  of-  daily  occurrence  between  planters  and        ^' 
merchants.    A  factor  residing  in  Natchez  receives  a  planter's  ■^cbam*  k  oo. 
cropt  advances  him  money  upon  it,  ships  it  to  New  Orleans  **  for       Bo«xas 
account  and  risk  of"  the  planter,  and  advises  the  factor  here 
that  he  has  drawn  a  bill  of  exchange  on  the  proceeds.    The 
New  Orleans  factor  promises  to  accept ;  can  he  afterwards  in- 
stead of  paying  the  bill  drawn  against  the  cotton,  apply  its 
proceeds  to  the  payment  of  an  old  balance  due  to  himself 
hj  the  planter  ?    Sarely  not.    It  is  clear  from  the  hingoage 
used  by  defendants  in  their  letter  of  the  14th  of  March  that  they 
understood  perfectly,  as  every  merchant  must  have  done,  that 
the  condition  under  which  the  cargo  was  consigned  to  them 
was  that  out  of  its  proceeds  the  bill  drawn  against  it  by  the 
shippers  was  to  be  paid.    They  could  mean  nothing  else  when 
they  say  '^  the  transaction  is  entirely  regular  and  if,  as  we  ex* 
pect,  we  receive  a  bill  of  lading  for  the  amount  of  the  property 
intended  to  be  shipped  us,  we  shall  forthwith  accept  your 
draft."     If  there  could  have  been  any  doubt  on  the  subject,  it 
is  removed  by  a  letter  of  the  fMi  of  January  preceding,  in 
whick  Moussier  tells  defendants,  **  I  gave  order  this  day  to  my 
friendt  Mr.  Zacharie,  an  eminent  merchant  of  this  place,  to 
ship  to  yovT  address  for  my  account  about  200  hogsheads  of  Where  ftetori 
sugar,  he  will  draw  on  you  for  my  account  97000  or  there*  date^to  reedve 
abouts;  the  iurplus  of  the  sale  of  the  cargo  ehuU  be  to  pay  off  S^^„rJ^ 
the  balance  I  owe  you,**    A  letter  of  the  plaintiffs  of  the  same  •*  ^  inttaiMe 

•^  ^  of  tlie  ahippert, 

date  opens  their  correspondence  with  defendants.  Afler  ad-  they  are  hound 
rising  defendants  of  the  intended  shipment,  they  request  them  drawn  on  it,  In^ 
to  cover  it  by  insurance,  raluing  each  hogshead  at  sixty  dollars,  ^^  -^  toT^e 
and  defendants  on  the  16th  of  February  answer  that  the  insu-  R*7™?^    .  ^ 

^  oehti  due  them 

ranee  is  effected  as  directed.  By  complying  jwith  this  order  by  the  iMmer 
to  insure  and  receiving  the  cargo  announced  to  them  by  Moos^  ean  only  apply 
aier  and  plaintiffs,  they  accepted  the  mandate,  were  Bound  te  ^^  ^meedi  of 
execute  it  in  all  its  parts,  and  could  apply  to  their  own  claim  ^.  "•'^  ^ 
^^ainst  Moussier  only. the  surplus  of  the  proceeds  of  this  cargo,  after mment of 
after  the  payment  of  the  biU  drawn  against  it ;  La.  Code,  arts*  agaimt  it. 
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Kimsir   Dit.  1810,  2968 ;  «12  Pickering,  297 ;  12  Johnson,  276.    The  draft 
^*  '    '•     was  for  a  larger  amount  than  was  announced  by  Moussier  or 

sACBAEiB  b  CO.  plaiutifis  in  their  first  letters,  but  of  this  change  the  defendants 
mosikRi  were  advised  before  they  received  the  sugar.  They  were 
informed  that  the  sugar  first  spoken  of  having  been  found  upon 
examination  to  be  of  an  inferior  quality,  a  second  cargo  of  bet* 
ter  quality  and  fifty  more  hogsheads  had  been  substituted  and 
that  the  dmft  would  in  consequence  be  increased  to  $11,000* 
This  increase  of  the  amount  of  property  shipped  and  of  the 
sum  drawn  upon  it  did  not  vary  the  object  and  conditions  of 
the  shipment  as  explained  to  defendants  by  Moussier.  The 
defendants,  to  be  sure,  might  have  refused  acceptance  of  this 
draft,  modified  as  their  engagement  had  been,  but  then  they 
must  have  refused  the  whole  control.  They  could  not  receive 
the  cargo  and  refuse  the  bill ;  but  with  a  full  knowledge  of  the 
change  they  announce  that  they  will  accept  plaintiffs*  draft  as 
\  soon  as  the  bill  of  lading  reaches  them,  without  informing  the 

latter  that  they  had  any  claim  against  Moussier  which  they 
intended  to  satisfy  out  of  the  proceeds  of  the  cargo  in  pre- 
ference to  the  bill  drawn  against  it.  The  cargo  arrives  and 
then  in  violation  of  their  promise,  they  appropriate  its  proceeds 
to  their  own  claim  against  Moussier,  on  the  pretext  that  the 
plaintiffs  were  acting  only  as  his  agents.  This  promise  of  de- 
fendants was  not  one  of  those  naked  engagements  which  parties 
are  free  to  revoke  or  disregard  according  to  circumstances ;  it 
was  based  on  a  valid  consideration,  to  wit :  the  receiving  of 
the  bill  of  lading;  and  they  could  not  violate  it  without  indem- 
nifying the  plaintiffs.  Even  without  any  positive  promise  oa 
their  part,  we  think  that  under  the  circumstances  of  the  case 
and  the  ordinary  and  well  known  course  and  understanding  of 
commercial  dealings  of  this  kind,  the  defendants  woukl  have 
Wea  boand  to  apply  the  proceeds  of  this  shipment  to  the  pay* 
■seat  of  plaintiffs'  draft  in  preference  to  any  claim  they  Iiad 
•gaiast  Moossier. 

It  is  theiefore  ordered  and  deereed  that  the  forme?  judgneat 
ef  this  oenit  remain  aadistarbed. 
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BOBfiRTBOM  £T  AI..  M.  WJBSTfiRN  MABINB  AVD  ViBB   £utmui    0li. 

IN8URANCB  COMPAHY.  **'   ^^^ 


ArrzLL  rmmn  the  comnmciAA  coubt  or  sxw  osL^urs.  ^^  j^ 


The  master  of  a  boat,  whoie  cargo  is  materisllj  danuged  hj  one  of  the  perils       mtmrnv 
insured  against,  Is  not  bound  to  wait  a  great  length  of  Ume,  at  a  iMsavy  ex-  ^?^^ J!!JZ?* 
pense,  toorerhanl,  repack  and  reship  the  oargo,  when  bat  litde  or  nothiDg 
vould  be    saved.    He  may  exercise  a  sound  discretion,  and  sell  it  in  its 
damaged  state,  for  the  best  price  and  beoeBt  of  all  coneemed. 

The  purchase  of  property,  damaged  by  the  perils  insured  against,  by  the 
owner,  who  has  been  insare<i,  is  illegal,  and  has  the  effect  of  revoking  his 
abandonment,  and  taming  the  total  into  a  partial  loss,  which  is  all  that  can 
be  recovered. 

After  abandonment,  the  insured  becomes  the  agent  of  the  insurers,  and 
standing  in  that  relation,  be  cannot  purchase,  except  with  the  consent  of  his 
principals.  The  master  and  owner  both  become  agents  of  the  underwriters, 
on  abandonment 

Coitomor  usage  in  the  eoaatry,  of  owners  baying  in  their  property,  when 
sold  as  damaged,  for  account  of  the  underwriters,  cannot  justify  t/uU,  which 
by  the  law  of  nsurance,  has  been  held  to  be  unlawful. 

This  is  an  action  on  a  policy  of  insurance,  to  recover  $d720t 
as  ihe  value  of  62  hogsbeads  of  tobacco,  at  $60  per  hogshead., 
68  of  which  the  plaintiffs  allege,  they  shipped  at  Greensburg, 
on  Green  River,  in  Kentupky,  in  the  flatboat  called  the  Lady 
Marshall,  whereof  James  Saunders  was  master ;  the  boat  and 
cargj  bei  ig  CO .1  signed  to  Lambeth  db  Thompson,  commission 
merchants  in  New  Orleans.  That  said  boat  struck  a  rock  in 
the  river,  by  which  it  sunk,  and  the  cargo  was  seriously  dam* 
aged ;  that  every  possible  care  was  taken  of  it,  for  the  benefit 
of  the  underwriters,  and  to  whoai  it  was  abandoned  as  a  total 
loss.  The  other  four  hogsheads  were  in  another  boat,  which 
shared  a  like  fate  with  the  above.  The  plaintifis  pray  judgment 
for  the  entire  amount,  as  for  a  total  loss. 

The  defendants  pleaded  the  general  issue  ;  they  aver,  that 
all  the  proceedings  had  in  regard  to  the  tobacco,  are  illegal ; 
thai  the  saJe  is  a  pretended  and  fraudulent  one,  and  the  plain* 
tifis  have  no  cause  of  action. 

Upon  these  issues  the  cause  was  trind ;  and  with  the  evi* 
Aence  taken  and  offered  on  the  trial,  it  was  submitted  to  a  jnry^ 


jrr  A].. 

V9, 
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EASTKur   Dn.  who  returned  a  verdict  for  the  plaintifis  in  the  sum  of  $2800. 
«fy,       _»_  From  judgment  confirming  the  verdict,  the  defendants  ap- 
pealed. 

Jones  4*  Peyton,  for  the  plaintiffs  and  appellees. 

Men/bin  4*  GrymeSf  for  the  appellants. 

Morphy,  /«  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  an  open  policy  of  insurance,  taken 
by  Lambeth  &  Thompson^  oommisaion  merchants  of  New  Or- 
leans, for  whom  it  may  concern.  The  plaintiffs  seek  to  recover 
$3720,  the  value  of  fifty-eight  hogsheads  of  tobacco,  at  the  rate 
of  $60  per  hogshead.  They  allege,  that  on  or  about  tbe  9th 
of  January,  1838,  they  shipped  this  tobacco  on  board  the  flat- 
boat  Lady  Marshall,  whereof  James  Saunders  was  master,  from 
Oreensbnrg,  on  Green  River,  in  the  State  of  Kentucky,  to  the 
address  of  the  said  Lambeth  &  Thompson,  of  this  city  ;  that 
while  said  boat  was  descending  Green  River,  on  her  way  to 
die  place  of  destination,  and  about  one  hundred  and  fifty  miles 
below  Greensburg,  she  was  wrecked  and  sunk  in  consequence 
of  ranning  on  a  rock,  notwithstan^g  the  exertions  of  the 
roaster  and  crew  to  avoid  the  accident :  that  a  total  loss  of  said 
tobacco  has  thus  occurred  by  one  of  the  perils  insured  against, 
to  wit :  the  dangers  of  the  river ;  and  that  they  have  made  aa 
abandonment  to  the  company  of  such  part  of  the  tobacco  as 
could  be  saved  from  the  wreck.  The  underwriters  rest  their 
defence  on  two  grounds,  to  wit:  1.  That  the  sale  of  the  dam- 
aged tobacco  made  by  the  master,  was  unnecessary  and  illegal. 
2.  That  the  abandonment  in  this  case  was  waived,  because  the 
tobacco  was  purchased  by  the  plaintifli. 

I.  On  the  first  ground  of  defence,  it  has  not  been,  nor  could 
it  be  denied,  that  in  cases  of  necessity  the  master,  upon  whom 
tfaa  character  of  agent  is  in  some  manner  forced,  is  authorized 
to  sell  for  the  benefit  of  all  concerned  ;  but  it  is  contended,  that 
the  civGumstances  of  this  case  did  not  justify  a  sale,  that  the 
tobacco«ould  hfffie  been  dried,  repacked  and  forwarded  to  New 
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Orleaos  by  the  master,  as  it  has  been  subseqaently  by  the  EAvnsir    Dn. 
purchasers.     The  evidence  showa,  that  notwithstanding  the         _ 
exertions  of  the  crew,  and  what  additional  bands  ^^ould  be  pro-     *obb»t»ok 

'  ^  BT  AL. 

cured*  the  tobacco  remained  several  days  nnder  water ;  that  tw. 

some  of  the  ^eads  of  the  hogsheads  were  bursted  out,  and  the  maunx  fc  ttbs 
tobacco  saturated  with  water.  The  witnesses  and  appraisers 
agree,  that  the  damage  done  to  it  exceeded  fifty  per  cent.  If 
another  boat  could  have  been  procured  on  the  spot,  (of  which 
there  is  no  evidence,)  it  would  have  been  contrary  to  the  in- 
terest of  the  insurers,  to  reship  the  tobacco  in  its  then  damsged 
condition ;  for  it  would  have  become  rotten  and  entirely  worth- 
less long  before  it  reached  New  Orleans.  But  admitting,  as 
defendants  contend,  that  it  could  be  considered  the  duty  of  the 
master  to  go  through  the  tedious,  expensive  and  unceitain  pro- 
cess of  opening,  drying  and  reprizing  the  damaged  tobacco,  we 
are  satisfied  from  the  testimony,  that  it  was  impracticable  for 
him  to  do  it.  There  was  on  board  upwards  of  eighty  bogs- 
heads  of  tobacco,  and  the  master  was  bound  to  take  care  of  the 
whole  of  it;  numerous  bams  or  shelters  were  necessary  for  the 
operation,  and  none  were  to  be  had  on  the  bank  of  the  river, 
nor  could  a  sufficient  number  of  hands  be  procured.  Two 
months  at  least  would  have  been  required  to  prepare  the  tobacco 
for  reshipment,  and  then  from  the  uncertainty  of  the  navigation  The  master  of 
of  Green  River,  the  cargo  might  have  been  detained  several  ^rgo  is  mtterU 
other  months,  waiting  for  a  tide.  The  master  declares,  that  he  "nJ  JSe^'^rlK 
thoufi'ht  it  more  advisable  to  sell  the  tobacco,  dama^fed  as  it  |nnu«(l  against, 

°  ^^  IS  not  bound  to 

was,  because  the  expense  would  have  been  much  more,  to  "«^»t    a    great 

length  of  time, 

have  fitted  up  and  repaired  the  boat,  and  dried  and  repacked  at  a  heaTj  ex- 
the  tobacco,  than  it  would  have  sold  for  in  New  Orleans.  Two  Saurrepaekuid 
witnesses  who  express  the  opinion,  that  the  tobacco  could  have  ^hen*^  liltSe 
been  dried  and  reprized,  admit,  that  the  process  would  have*"*  ,..'****''*"? 

,  '^  would  be  taved. 

been  very  expensive.  It  further  appears,  that  the  purchasers  He  may  exercise 
of  the  tobacco  had  to  send  it  a  distance  of  ten  miles,  and  to  tion,  and  sell  it 
procure  a  person  of  skill  and  experience,  to  attend  to  the  dry-  JJ^^g**  fop^'^Se 
ing  and  reprizing  of  it ;  that  it  required  a  number  of  bams  and  ^nefi^"®^  *"« 
shelters,  and  a  great  number  of  hands,  and  that  it  was  nearly  eoneerned. 
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KiksTKRir    Dia.  three  months,  before  the  tobacco  was  ready  for  reshipment. 

__  jf*_  _!l.  Under  such  circumstances,  it  appears  to  us,  that  the  master 

BOBBRTsoir     ^£^  Qot  bound  to  impose  on  himself  and  bis  crew  these  new 

BT  AL.  ... 

v%.  and  troublesome  duties,  and  was  justified  in  selling  the  damag 

xAiii!fB  k  fihb  ed  cargo.     Then  being  xto  longer  near  the  place,  the  master 
i»i7&ANCBco.  ^Qjjgyi^gji  ^yijjj  jjp^  Barret,  the  clerk  of  the  county  court  of  the 

county,  where  the  accident  happened.  Notices  of  the  sale 
were  stuck  up  in  different  public  places  during  seferal  Jay>  in 
three  or  four  of  the  adjoining  counties,  and  every  thi  lor  appears 
to  have  been  conducted  with  good  fai.h  and  f:  i.-ness  on  the 
part  of  the  master.  2  Philips,  311,  828 ;  1  Douglass,  284  ; 
12  Johnson,  107 ;  2  Sumner,  215. 
II.    On  the  second  point,  we  are  of  opinion,  that  the  par- 

The  purchase 

of  propeKy,  chase  by  the  insured  was  illegal,  and  had  the  effect  of  revok- 
peHfa^  insuivd  <"£[  ^^<^ir  abandonment ;  it  turned  the  total  into  a  partial  loss. 
«?;lI2!^'Jl«  k«!  It  is  now  well  settled,  that  when  the  insured  abandons  and 

owner,  wtio  has 

been  inwired,  is  claims  as  for  a  total  loss,  if  it  becomes  necessary  to  sell  the 

illegMl,  and  hMS  ^  ^  ^         "^    ^ 

the  effect  of  re-  subject  of  the  insurance,  he  cannot  purchase  it  on  hi^  own  nc- 
abandonment,  count,  without  waiving  the  abandonment.  This  rule  is  said  to 
total  hito*a%i^  ^^  founded  in  sound  policy,  to  prevent  fraudulent  speculations 
tial  loss,  wbich  upon  a  loss,  at  the  expense  of  the  insurer.     It  rests  also  on 

18  all  that  can  be     '  ' 

recovered.  the  broad  and  well  known  principle,  that  a  trustee  cannot  be- 
come the  purchaser  of  the  estate  of  his  ces/ut  qw  itutt. 
After  abandon-  After  an  abandonment,  the  insured  becomes  the  agent  of  the 
"*^"d  ^  mes  i"*"^^^^^»  *"^  standing  in  that  relation,  he  cannot  purchase,  ex- 
the  agent  of  the  cept  with  the  consent  of  his  principals.  If  he  does,  and  the 
sunding' in  tiiat  purchase  is  not  sanctioned  by  the  insurers,  the  abandonment 
n^t'^^^parchMe'  ^^  waived  and  annulled.  It  has  been  remarked,  that  this  doc- 
except  widi  U>e  ^pj^g  applies  with  great  force  and  reason  to  cases  of  insurance, 
principals.  The  By-standers  will  seldom  bid  at  sales  of  property  in  that  situa- 

master         and 

owner  both  be-  lion,  where  they  see  the  original  owner  is  himself  bidding  with 

come  agents  of        .  ^,  i  •         /•  «_ 

the  underwritp-  ^  View,  as  they  may  suppose,  to  save  somethmg  from  the 
ment."  ****"***^"  wreck.    The  underwriters  being  in  most  cases  at  a  distance 

from  the  spot,  where  the  loss  happened,  would  be  exposed  to 
great  impositions,  if  the  rule  were  relaxed.  2Caines,  280; 
0  Pickering,  466 ;  3  Johnson    39 ;   5  Idem,  810 ;  10  Idem, 
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177 ;    12  Idem.  24 ;    1  Mason,  341 ;.  2  Mason,  809  ;   Philips,  Eastmit    Drs- 
409,  410.  Ja^^L.}^ 

But  it  is  urged,  that  these  authorities  do  not  apply  to  the     ***"tYl.*** 
present  case,  in  which  all  the*  proceedings  in  relation  to  the      ^.l!!'-,- 
sale  were  conducted  from  beirinninir  to  end  by  the  roaster  as  jiariwi  k  fi»k 

.  ,  ,   ■     ISSrHAHCB  CO. 

sole  agent  of  the  underwriters  ;  that  by  the  abandonment  the 
property  was  transferred  to  the  insurers,  and  that  from  that 
moment  the  master  ceased  to  be  the  agent  of  plaintiffs,  and  be- 
came theirs ;  from  whence  it  is  argued,  that  the  insured  are  to 
be  considered  as  strangers;  having  nothing  to  do  with  the  sale, 
and  competent  to  puTthase  like  any  other  person.  It  is  un- 
doubtedly true,  that  the  roaster  or  whoever  has  the  charge  of 
the  property,  becomes  instantly  upon  abandonment  the  agent 
of  the  insurers  ;  but  this  must  be  understood  in  cases,  where 
the  owners  are  not  themselves  on  the  spot ;  for  if  they  are, 
they  become  the  agents  of  the  underwriters  as  well  as  the 
master,  and  the  latter  will  naturally  consult  with  them,  and  be 
g-iic'ed  by  their  advice  and  directions  ;  especially  when,  as  in 
the  present  case,  a  regular  abandonment  has  not  yet  been  made. 
A  few  days  before  the  sale,  the  master,  it  is  true,  entered  his 
protest,  in  which  he  declared,  that  the  sale  or  reshiproent  of 
the  tobacco  would  be  made  for  the  underwriters;  but  the  notice 
of  the  loss  and  of  the  intention  to  abandon  was  given  to  the 
defendants  only  after  the  sale.  Besides,  the  insured  agrees  by 
the  policy,  that  if  he  takes  any  step  in  regard  to  the  property, 
after  an  abandonment,  he  will  act  as  the  agent  of  the  insurers 
as  well  as  his  agents,  captain,  supercargo,  &c.  2  Condy*s 
Marshall,  614.  In  most  of  the  cases,  in  which  a  purchase  by 
the  owners  has  been  held  to  be  a  waiver  of  the  abandonment,  usage  in  the 
it  will  be  found,  that  the  sale  was  made  under  the  authority  of  ^n"^^'  buying 
the  master.  The  record  contains  some  evidence  tending  to  jj  '^^  proper* 
show*  that  it  is  the  prevailing  usage  in  that  section  of  the  coun-  aun»sed, forte* 

eoant  of  the  un* 

try,  for  the  owners  of  damaged  tobacco  to  buy  it  in  at  the  sales  derwritert,  etn* 
made  for  the  account  of  the  underwriters.  This  usage,  admit-  which  by  the 
ting  it  to  exist,  cannot  surely  justify,  in  a  legal  point  of  view  haTbeShSdS 
at  least,  that  which  by  the  settled  law  of  insurance  has  been  ^unUwfol. 
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Eabttok    Dis.  held  to  be  unlawful.     It  is  not  besides,  proved,  to  have  been  of 

July,  1841.     g^^jj  j^i^^  standing  and  general  notoriety,  as  to  authorize  the 

ooi7BJoiT,£m.c.  presumption,  that  the  parties  have  contracted  with  reference  to 

HOLxxs'vr  Ai.  it.'    The  plaintiffs  can,  in  our  opinion,  recover  only  for  the 

partial  damage  sustained,  which  is  proved  to  have  been  fifty 

per  cent.,  and  the  expenses  for  saving  the   tobacco,  which 

amounted  to  $  170. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  avoided  and  reversed,  and  proceeding  to 
give  such  judgment  as,  in  our  opinion,  should  have  been  ren- 
dered below :  It  is  ordered  and  decreed,  that  the  plaintiffs  do 
recover  of  the  defendants  nineteen  hundred  and  ten  dollara, 
with  costs  below,  those  of  this  appeal  to  be  borne  by  the  plain- 
tiffs and  appellees. 


GOURJOIf ,  f.  m.  c,  V8.  HOIiM ES  ET  AI> 

APPEAL  FROM  THE  COURT  OP  THX  FIRST  JUDICIAL  DISTRICT. 

In  the  sale  of  property  subject  to  nn  annual  tax,  the  purchaser  takes  it  subject 
to  aU  tiie  tax  aecndng  after  the  sale ;  the  yendor  being  liable  fbr  all  due  up 
to  the  time  of  sale. 

This  case  arises  on  an  opposition  and  injunction  obtained  by 
the  defendants,  against  an  order  of  seizure  and  sale  sued  out 
by  the  plaintiff  for  the  bsllance  due  on  certain  lots,  and  on 
which  a  mortgage  was  retained  to  secure  payment  of  the  price. 
The  defence  is  that  there  was  a  large  aum  due  on  the  lots  for 
paving  streets  and  side  walks,  which  they  had  to  pay  but  for 
which  the  plaintiff  was  bound. 

There  was  judgment  sustaining  the  oppositioDy  perpetuating' 
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the  injunotion  for  $37  55;  bat  dissolving  it  ^nd  directing  the  Bastkut    liit. 
seizure  to  go  on  for  the  balance  of  the  debt  due.    The  defen-  ~1^ 

danu  appealed.  wwwjon,  £m^. 


J.  Seghers,  for  the  plaintiff  and  appellee.. 
X.  Peirce,  contra* 

Simon, «/.  delivered  the  opinion  of  the  court. 

An  order  of  seizure  and  sale  of  a  certain  lot  of  ground  de- 
scribed in  the  plaintiff 's  petition,  having  been  granted  and 
issued  for  the  purpose  of  satisfying  a  sum  of  three  thousand 
dollars,  balance  due  on  the  price  of  the  sale  of  the  said  pro- 
perty ;  the  defendants  made  opposition  to  the  execution  of  the 
writ,  on  the  ground  that  said  plaintiff  was  indebted  to  them  in 
the  sum  of  four  hundred  and  eight  dollars  and  eighty-eight 
cents,  being  the  amount  of  a  bill  for  paving  and  making  a  side 
walk  by  the  corporation  before  the  sale  took  place,  and  paid  by 
them  since  the  purchase. 

A  short  time  after  the  filing  of  the  opposition,  the  plaintiff 
took  a  rule  on  the  defendants  to  show  cause  why  the  injunction 
obtained  should  not  be  dissolved,  on  the  grounds  that  the  costs 
of  paving  streets  and  making  banquettes  are  to  be  paid  by  the 
proceeds  of  an  annual  tax  for  twenty  years,  imposed  for  that 
purpose  by  the  city  council ;  and  that  therefore  the  plaintiff 
is  not  chargeable  with  the  taxes  accruing  after  the  alienation 
of  the  lot. 

The  judge  a  quo  rendered  judgment  maintaining  the  injunc- 
tion for  twenty-seven  dollars  and  fifty-five  cents,  and  dissolving 
ii  for  the  balance  of  the  amount  claimed,  from  which  judgment 
the  defendants  appealed. 

It  does  not  appear  to  us  that  any  error  has  been  committed. 
By  an  ordinance  of  the  city  council,  dated  27th  of  Septem- 
ber, 1827,  an  annual  tax  for  twenty  years  is  to  be  imposed  on 
all  the  owners  of  lots,  for  the  purpose  of  paving  the  streets 

30  VOL.    XIX. 


2d4 
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Eaitkbv   Di8.  and  making  banquettes,  or  reimbarsing  the  costs  of  sach  works 

^'       ll_  already  done  and  completed ;  with  the  faculty,  however,  al- 

covBJov,  tm.c.  lowed  to  the  owners,  of  exempting  their  property  from  taxatioa 

Bouot  IT  Ai»  by  an  anticipated  payment  or  reimbursement  of  said  expenses ; 

City  laws  and  regidationSi  278. 
In  this  case  the  defendants  thought  proper  to  exercise  the 
In  the  nle  of  f&culty,  and  to  pay  the  taxes  in  anticipation  ;  but  as  the  pro- 
loiina'iSiuiJtox*  perty  was  not  chargeable  at  the  time  of  the  sale,  with  the  taxes, 
the    purehaaer  which  miffht  accrue  thereon  afterwards,  it  is  clear  that  the  ven- 

takes  It  subject  ^ 

to  aU  the  tax  dor  could  not  be  made  responsible  for  any  other  tax  on  the  lot* 

the  sale ;    the  ^^^  snch  as  had  accrued  previous  to  the  alienation.     In  the 

iii^le^  for    ijf  ^^^®  ^^  Amaud's  heirs  vs.  his  executor,  which  presented  a 

ti^M^nle  ^^  8^°"1"  question,  this  court  held  that  *•  the  alienation  of  taxable 

property  discharges  the  owner  from  all  taxes  on  it  thereafter 

accruing  or  becoming  due  ;*'  3  La.  Bep.y  336 ;  1  /iem,  15. 

We  have  no  reason  to  be  dissatisfied  with  this  part  of  our 

jurisprudence,  and  as  at  the  time  of  the  sale  to  the  defendaniB» 

the  plaintiflf  owed  one  year  and  three  months  of  the  tax» 

the  amount  whereof  has  been  allowed  by  the  lower  court,  we 

are  unable  to  say  that  the  judgment  appealed  from  should  in 

any  manner  be  disturbed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg^ 
ment  of  the  District  Court  be  affirmed  with  costs. 
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XUmCIPAUTY  No.  ONES  M.  CORDBVIOIXB  A  IiACROIX*  EAimv    Dii. 

Juljf,  1841. 


▲PFSAL  riU>X  THX  COUBT  OF  THX  riBST  JVDICIAL  OISTBICT.  XUKIGIPAUTT 

HO.  on 

The  adjadieation  ii  the  oompletion  of  a  Mie,  m  at  to  inveit  the  purchaser  at  cokdxtiolkb  It 

9rwner^  and  the  right  to  poaiett  the  thing  aold.  i.agboix. 

19    235' 
So,  the  adjodieation  entitles  the  vendor  not  only  to  damages  for  non-complianee        113   385, 

bat  to  an  aotion  for  the  pnee. 

The  sale  is  perfect  between  the  parties  and  the  property  is  aoquired  to  the  par* 
chasei*  on  an  agreement  between  them,  as  to  the  o^jeet  sold,  and  the  prioe, 
even  without  delivery. 

The  porchaser  may  retain  the  price,  when  he  is  in  danger  of  eviction  from  a 
previous  claim  on  the  property,  except  where  he  has  been  infimned  of  it 
before  the  sale.  A  claim  resalting  from  an  act  of  the  legislatnre,  comes 
vrithin  the  exeepdon,  as  Ignorance  of  it  cannot  be  pleaded. 

A  elaim  of  the  draining  company  on  land,  for  Its  improvement,  is  not  adverse  or 
a  distarbaaee  of  possession. 

Purchasers  cannot  complain*  of  the  failore  of  the  vendor  to  pass  an  act  of  sale, 
when  it  was  caused  by  their  own  sets.  In  directing  the  notary  not  to  give  up 
tliar  notes. 

This  is  an  action  to  compel  compliance  with  a  sale  and  ad- 
judication of  certain  lots  of  ground,  which  the  Municipality 
No.  One,  caused  to  he  sold  at  puhlic  auction  in  March,  1837, 
and  the  defendants  were  the  highest  and  last  hidders.  The 
plaintiffs  claim  the  sum  of  $6,460  as  due,  and  that  the  defen- 
dants he  required  to  accept  the  act  of  sale  tendered  to  them  and 
give  up  their  notes  according  to  the  terms  thereof. 

The  defendants  set  up  several  matters  in  defence,  and  par- 
ticularly rely  on  the  claim  of  the  New  Orleans  Draining  Com- 
pany, on  said  lots  for  draining  improvements  made  thereon ; 
and  aver  that  they  are  in  danger  of  eviction.  That  they  have 
not  receif  ed  any  deed  or  title  to  said  property,  and  that  no  sale 
has  in  fact  taken  place :  But  if  the  sale  was  ever  valid  it 
should  be  rescinded,  or  the  price  reduced  in  consequence  of 
the  diminished  value  of  the  property  by  the  claim  of  the  Drain- 
ing Company.     They  pray  that  the  suit  he  dismissed. 

The  cause  was  submitted  to  a  jury  on  these  issues,  and  the 
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%xWmat  Dn.  evidence  ftddaced.     There  was  a  Terdict  and  judgment  for  the 

.—   ^*       J—  plaintifis  and  the  defendants  appealed. 


XVKICIFALITT 

HO.  om 

TV. 

Cd^SYIOiULB  fc 

IiAOBiOIX. 


Soselius  ^  Upton,  for  the  plain\ifis  and  appellees. 
Grymes  ^  Bodin,  for  the  defendants  and  appellants. 
Martin,  J.  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment,  by  which 
the  plaintiffs  recovered  the  price  of  certain  lots  adjudicated  to 
the  defendants,  and  for  which  the  plaintiffs  hold  their  notes. 

It  is  not  denied  that  the  adjudication  took  place  :  It  is  ad- 
mitted that  the  defendants  left  their  notes  with  the  notary,  but 
it  is  averred  that  no  deed  of  sale  was  executed  or  signed  by 
either  of  the  parties.  Payment  is  resisted  on  the  ground  that 
the  lots  were  and  are  in  possession  of  the  Draining  Company, 
which  has  a  mortgage  thereon  for  the  value  of  their  improve- 
ment of  the  ground,  and  that  neither  this  possession  or  mort- 
gage was  made  known  at  the  time  of  sale.  There  was  a  ver- 
dict and  judgment  against  the  defendants,  and  they  made  an 
unsuccessful  effort  to  obtain  a  new  trial. 

Our  attention  is  first  drawn  to  a  bill  of  exception  taken  to 
the  refusal  of  the  judge  to  give  the  following  instructions  t6 
ihe  jury. 

1.  That  an  adjudication  by  an  auctioneer  is  not  a  comple- 
tion of  the  contract  of  sale  so  far  as  to  give  possession  of  the 
property  sold,  to  the  veildee. 

9»  The  only  effect  of  the  adjudication  at  public  sale  is  to  put 
the  property  adjudicated  at  the  risk  of  the  vendee ;  and  may 
perhlip0,  besides,  have  the  effect  of  a  promise  to  sell  and  an 
agreemeKt  to  purchase. 

8.  That  the  default  to  pass  the  act  of  sale  after  the  adjudica* 
tien  at  ameiioQ,  only  entitles  the  vendor  to  damages ;  araoaot-* 
lag  perhkps  to  tke  price  of  the  sale. 

4.  Th4t  a  sab  4s  not  complete,  except  by  the  possessioa 
Mng  given  to  tbe  vendee,  of  the  object  sold. 
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5.  That  if  the  contract  oi  sale  contains  a  clause  of  warranty,  EA«T«mw   Dit. 

«  Jul^f  1841. 

and  the  jury  think  the  claim  of  the  Draining  Company  arose 

anterior  to  the  sale,  the  plaintiffs,  as  vendors,  in  case  of  evic-  ^'^^o.' o*^"* 
tion,  are  ohliged  to  return  the  price  if  paid ;    or  cannot  claim  ^oiiDErioLLii  H 
the  price  if  none  has  yet  been  paid.  lacroix. 

6.  That  if  the  jury  believe  the  Draining  Company  have  had 
control  and  possession  of  the  property  np  to  this  date,  and 
that  the  plaintifTs  have  not  been  able  to  give  possession  to  the 
defendants,  the  law  authorizes  a  rescission  of  the  sale ;  the 
purchaser  being  entitled  to  the  enjoyment  of  the  thing  sold. 

7.  That  if  the  defendants  are  sited  upon  the  adjudication, 
the  condition  thereof  being  that  an  act  of  sale  itkall  be  passed, 
then  it  was  incumbent  on  the  plaintiffs  to  show  the  refusal  of 

the  defendants  to  si^.  -  Thc^djudicn- 

I.  The  Louisiana  Code,  2586,  expressly  declares  that  the  ^ipn  »a  ihe  com- 
** adjudication  is  the  completion  of  the  sale  ;  and  the  purchaser  •©  «8  ta  mvest 
becomes  the  owner  of  the  object  adjudged  :''  It  would  seem  aa  wmer,  «n<I 
the  right  of  possession  would  also  follow,  as  a  consequence  iew"  the  °t£h^ 
of  ownership*  "**^- 

II.  After  the  above  declaration  contained  in  the  Code,  it  was 
idle  to  require  the  judge  to  instruct  the  jury,  **  that  the  only 
effect  of  the  adjudication  was  to  place  the  thing  adjudged  at 

the  risk  of  the  vendee,"  or  was  only  like  **  a  promise  to  sell  So,  the  adju- 
and  an  agreement  to  purchase."  tllf  velldornot 

III.  If  the  adjudication  was  a  completion  of  the  sale,  it  en-  for  non-compli- 
titled  the  vendor  to  something  more  than  damages,  to  wit :  an.  ^et^lon  "for°  the 
action  for  the  price.  P"*^®* 

The  sale   is 

IV.  The  Louisiana  Code,  2431,  declares  that  the  sale  is  i;«»*^*^«t  between 

the   parties  aod 

considered  to  be  perfect  between  the  parties,  and  the  property  Ae  property  is 

.  acquired  to  the 

acquired  to  the  purchaser,  on  an  agreement  of  the  parties  on  purchaser  on  au 
the  object  and  price»  allhough  the  object  be  not  delivered,  twe^'^^em,  as 
»or  the  price  paid.  ^.d.^'lnd'^d!:! 

V.  If  any  one  has  a  claim  on  the  thing  sold,  whereby  the  oui^deUvery.* 
purchaser  is  in  danger  of  eviction,  he  may  retain  the  price ;     The  purchas- 
b«t  tiM«e  «  «n  e<»trti^  t«  tfai.  tale  whet.  b«  h«8  b«en  inform-  Z  "^ce."^^ 
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Eastxbh    Dm.  ed  before  the  sale  of  this  danger ;   La.  Code*  article  2985^ 
-^"^y-  ^^^'     latter  clause. 

''''^"'owe"       '^^®  ^^^^  ^^  certainly  correct  ia  refusing  to  giro  any  of 
^'*       ^  tire  first  four  instructions  required. 
LACRoiz.  The  fifth  instruction  might  have  been  given.     It  ought  how- 

he  is  in  danger  ever  to  have  been  accompanied  with  the  modification  of  the  ar- 
a  previous  claim  ^^^1®  ^i&S6  of  the  Code  above  cited  ;  which  would  have  render- 
on  the  pcopem,  ^^  ij  irrelevant.     The  defendants  were  within  the  exception 

except  where  he  ^  '^ 

has  been  infoi^  which  modifies  the  general  rule  ;  as  the  possession  and  mort^ 

med  of  It  before  /.    i       -rv     •    •         ^  i       <•  i»      i_ 

the    sale.      A  gage  of  the  Drammg  Company  results  from  an  act  of  the 
from  anTaot  "JS^  legislatttroy  the  ignorance  of  which  cannot  be  pleaded. 
S^Li^'^^'^iiSS     ^^-  Tbe  sixth  instruction,  refused  by  the  judge,  was  in  our 
the  exception, as  opinion  irrelevant.      The  control  and  possession  of  the  Drain- 

ignoranoe  of  it  ,* 

cannot  be  plead*  ing  Company  resulted  from  their  act  of  incorporation  which 

shows  that  it  was  exactly  the  same  right  that  in  1806  was  given 
Draining^  Ck>m-^^  the  Orleans  Navigation  Company,  which  was  the  mere 
^rTts  T  ^tII'  '^^^^  ^^  improving  the  land  by  drains,  levees,  canak,  dbc, 
ment,  is  no  ad-  without  conferring  on  the  company  any  possession  adverse  to, 

▼erse  or  distur- 

banoe  of  posses-  or  exclusive  of,  that  of  the  owners  of  the  land  to  be  improved. 

VII.  We  have  already  seen  that  the  adjudication  is  a  com- 
pletion of  the  sale.  The  testimony  shows  that  the  defendants 
prevented  the  execution  of  the  act  of  sale  by  directing  the  no- 
tary not  to  give  up  the  notes  lo  the  Mayor  when  he  presented 
himself  to  sign  the  act ;  in  consequence  of  which  the  notary 
would  not  allow  the  Mayor  to  sign. 

On  the  merits  it  appears  that  the  defendants  after  they  had 

deposited  their  notes  with  the  notary,  declined  the  completion 

Purchasers  Qf  ^^^^  ^^.j  Qf  ^^\q  ^^^  forbid  the  notary  from  partincf  with  said 

cannot  complain  ^   ,  '^  ^ 

of  the  &iiare  of  notes,  under  the  pretence  that  they  were  in  danirer  of  an  evic- 

ihe   vendors   to    , 

pus  an  act  of  tion  from  the  premises  ;  and  that  the  plaintiffs  presented  them- 
sa'  caused  bj  s^i^GA  before  the  notary  to  complete  the  act  of  sale  and  receive 


£*!rir«cii^g*the  ^^^  defendants  notes.     On  these  facts  it  is  clear  that  the  defcn- 

notary    not    to  dauts  cannot  complain  that  the  deed  of  sale  was  not  executed 
give    up    mcir ,,,..-,. 

DotM.  by  the  plamtms,  since  their  own  conduct  alone  prevented  its 

executiob. 
Nothing  in  the  evidence  shows  that  the  alleged  apprehension 
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of  erietion  was  any  thing  bat  chimerical.      The  operations  of  EAvmur   Die. 
the  Draining  Company,  authorised  by  the  act  of  the  iegisla*  '        — 

tare,  were  known  by  the  defendants  and  the  public ;  and  most  •^'*^^" 
probably  the  expectation  of  the  advantages  which  these  opera-  "  cAapiyrwB, 
tions  seemed  to  promise  we^re  the  inducements  which  led  the 
plaintifis  to  improve  the  favorable  moment  to  sell  and  the  de- 
fendants and  others  to .  bid.  It  appears  that  the  jury  viewed 
the  matter  in  this  light.  The  inferior  court  has  expressed  its 
satisfaction  with  the  verdict,  and  we  see  no  ground  on  which 
to  disapprove  it,  or  disturb  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg' 
ment  of  the  District  Court  be  affirmed  with  costs. 


GUINAUI.T  vs.  liC  CARPKNTICR. 

ATPBAl  raOX  TBB  rABIM  COVBT  VOE  TU  VAMUM  AVO  CITT  Of  MSW 

•BLVAiri. 

]|  is  entirely  a  diseretionary  power,  in  the  inferior  court,  to  order  a  ease  to  be 
aent  before  anditon,  to  faeilitaie  the  trial  of  cauiet,  by  the  inTeitigation  of 
Mooantk 

Where  the  yerdiet  of  a  jury  ap|»ears  manifeii^  erroneous,  the  aase  will  be  rt- 
mded  for  a  new  trial. 


This  is  an  action  to  recover  a  balance,  which  the  plaintiff 
alleges  is  due  him  by  the  defendant,  as  a  clerk  and  crier  in  his 
auction  establishment,  amounting  to  $8520,88.  The  plaintiff 
sets  out  the  time  of  his  employment  as  clerk  and  crier,  from 
the  16th  September,  1830,  to  the  15th  November,  1880,  and 
that  his  salary  was  understood  to  be  gradually  inpreasing  from 
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Eastesit    Dis.  about  $700  per  annum,  until  it  was. fixed  iif  1838  to  $2600  per 
'  ■■  annum.      Afte^  allowing  credits,  he  prays  judgment  for  the 


ouisTAULT     balance  as  stated. 
Li  cABFsimsii.      The  defendant  pleaded  the  general  issue,  except  as  to  cer- 
tain allegations  admitted.     He  set  up  a  detailed  account  in  the 
defence,  which  shows  a  balance  against  the  plaintiff  of  $4d06» 
for  which  he  prays  judgment  over  in  reconvention. 

The  case  involves  minute  and  intricate  accounts  and  the  re- 
cord contains  a  mass  of  testimony.  There  was  a  mistrial ;  and 
on  submitting  the  cause  to  a  jury  the  second  time,  they  returned 
a  verdict  for  the  plaintiff  in  the  sum  of  $2746,49,  which  after 
an  unsuccessful  attempt  to  obtain  a  new  trial,  was  confirmed 
by  the  judgment  of  the  court ;  and  the  defendant  appealed. 

C.  Janin  ^  Boselius,  for  the  plaintiflfand  appellee. 

Benjamin^  for  the  appellant. 

Gaflandf  J.  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  he  was  for  about  six  years  in  the  em* 
ployment  of  the  defendant,  who  is  an  auctioneer,  as  his  crier 
and  out-door  clerk.  He  went  into  the  service  of  defendant 
about  the  15th  of  September,  1830,  and  continued  until  the 
30th  of  June  following,  at  the  rate  of  fifty  dollars  per  month, 
when  he  was  paid  up  in  full.  He  alleges  that  about  the  end 
of  the  month  of  July,  1831,  he  was  appointed  a  clerk  in  the 
Bank  of  Louisiana,  at  a  salary  of  $900  per  annum,  but  upon 
the  offer  of  the  defendant  to  give  him  the  same  salary  and  a 
fair  increase  at  the  time  business  is  generally  resumed,  that  is 
on  the  1st  of  November,  following,  he  resigned  the  office  and 
remained  in  defendant's  employment.  That  about  the  Ist  of 
M«ay,  18M,  the  1st  of  November  in  the  same  year,  the  fst  of 
Jufy,  l^Q^  and  the  1st  of  December  following,  the  defendant 
entrusted  him  with  further  care  and  business  in  hk  aiieiieck 
store,  and  said  to  him  at  each  of  those  periods,  his  salary  wa» 
augmented, '  but  did  not  say  how  much.  The  petitioner  says, 
that  at  first,  from  motives  of  delicacy,  he  forebore  inquiring 
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how  much  he  was  to  hare,  or  asking  any  explanation,  hat  after  BinxBjr  Iht. 
a  long  time  had  elapsed,  he  seyeral  times  requested  defendant  '         -r         ! 

to  hare  a  settlement  With  him,  which  he  always  deferred  for  ^'"J^^' 
want  of  leisure  and  the  pressure  of  other  hasiness.  He  further  "  cxBrtawa. 
alleges  that  ahout  the  month  of  October,  1836,  being  persuaded 
that  the  defendant  was  not  acting  in  good  faith,  he  determined 
to  quit  his  emplo3rment,  gave  him  notice  to  that  effect,  and  left 
him  on  the  16th  of  the  following  month ;  soon  after  which  time, 
the  plaintiff  in  person,  and  through  friends,  again  called  on 
defendant  for  a  settlement,  which  was  postponed  on  various 
pretexts.  The  plaintiff  says  he  is  entited  to  $11,520,83,  in  con- 
sequence of  the  promises  to  him  made  and  by  reason  of  the 
further  and  more  important  business  entrusted  to  him.  He  ad-* 
mits  the  receipt  of  about  $3000,  and  claims  judgment  for  the 
remainder. 

The  plaintiff  states  his  claim  as  follows : 
Salary  from  1st  August,  1831,  to  31st  October,  same 

year,  at  $900  per  annum,  3  months, $235,00 

From  November  1st,  1831,.  to  dOth  April,   1832,  at 

$1600  per  annum,  6  months, 750,00 

From  the  1st  of  May,  1832,  to  3l8t  October,  1832,  at 

$1800  per  annum,  6  months, \ » 900,00  ^ 

From  the  1st  November,  1832,  to  the  30th  June,  1833, 

8  months,  at  $2000  per  annum, 1133,38 

From   1st  July,   1833,  to  30th  November,  1833,  5 

months,  at  $2200per  annum,.. .« «....   916,67 

From  the  1st  December,  1833,  to  the  15th  November, 

1886,  at  $2500  per  annum, 7395,83 


$11,520,83 

The  defendant  for  answer,  says,  that  About  the  15th  Septem«» 
her,  1830,  he  employed  the  plaintiff,  who  then  knew  very 
little  of  business,  at  a  salary  of  $40  per  month.  That  as  he 
became  better  acquainted  with  business  and  more  useful,  he 
gradually  increased  the  compensation,  at  the  periods  mentioned 
and  the  sums  stated  in  an  account  he  annexes,  until  the  Ist  of 

31  VOL.  XIX. 
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■ 

Ejlstxbv    Dm.  July,  1833*  when  the  salary  was  fixed  at  $1200,  after  which 

.    «  -^  time  it  was  never  increased,  as  the  plaintiff  well  knew,  and  he 

QVIVAVJ.T     Ijh^  received  that  sum,  as  will  appear  from  entries  made  in 

u  cABJPunrum.  defendant's  hooks  hy  the  plaintiff.     He  further  says,  that  the 

claim  presented  hy  plaintiff  has  heen  prepared  and  devised  for 

the  purpose  of  halancing  certain  sums  received  and  collected 

hy  him  as  clerk,  and  not  accounted  for.     He  states  the  plaintiff 

was  his  out-door  clerk,  and  was  in  the  habit  of  making  sales  in 

different  parts  of  the  city,  and  collecting  the  money,  also  the 

bills  for  sales  made  at  the  store.     He  then  presents  an  account, 

which  leaves  a  balance  due  defendant  of  $4806,  for  which  he 

claims  a  judgment  in  reconvention. 

The  cause  was  twice  tried  by  a  jury;  the  first  could  not 
*  agree,  but  the  second  found  a  verdict  in  favor  of  the  plaintiff 

for  $2746,50;  upon  which  judgment  was  rendered,  and  the  de- 
fendant appealed. 

After  the  first  trial,  the  defendant  moved  for  a  rule  on  the 
plaintiff,  to  show  cause  why  auditors  should  not  be  appointed 
to  examine  and  state  the  accounts  and  report  thereon  for  the 
the  information  of  the  court  and  jury.  Upon  argument,  the 
rule  was  discharged,  and  the  defendant's  counsel  has  called  oar 
attention  to  it,  with  a  view  as  he  states,  of  having  our  judg- 
ment  upon  the  question,  in  the  event  of  the  cause  being  re- 
manded. 

The  article  443  of  the  Code  of  Practice  authorizes  courts  to 

appoint  auditors  to  examine  intricate  accounts  whenever  they 

It  it  entirelj  may  deem  them  necessary.   This  confers  a  discretionary  power, 

power  in  the  iZ  which  we  are  not  disposed  to  interfere  with,  unless  in  a  case  of 

order  tme  to  *^"se,  which  is  not  shown  in  the  present  instance.     The  law 

be  tent  before  ^ag  intended  to  facilitate  the  trial  of  causes  and  the  investiira- 

muditort,  to  &-  ^ 

eiiitate  the  trial  tion  of  accounts,  but  if  the  judge  chooses  to  do  that  himself  or 
the  ^inTettiga-  impose  it  on  a  jury,  we  do  not  think  it  a  sufficient  reason  to 
cionofaooounts.  ijj^eyfgjg^  although  we  might  think  the  appointment  of  auditors 

or  experts t  would  be  a  more  convenient  mode  of  arriving  at  the 
real  facts.  This  question  was  argued  at  much  length  in  the 
case  of  Caulker  V9.  Banks,  3  Martin  N*  S.  632,  and  we  think 
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correctly  decided.    The  plaintiff  could  not  perhaps  have  con-  EAsrvmir  Du. 
sented  to  the  appointment  of  auditors,  as  he  had  prayed  for  a  • — ^^*        *  ■ 
jury,  without  waiving  it,  but  we  are  not  prepared  to  say,  he      •^"^^^" 
could  limit  the  authority  of  the  court  by  asking  a  trial  by  jury.  "CAEFMrma. 
1  Idem,  154* 

A  number  of  witnesses  have  been  examined  and  the  record 
is  encumbered  with  many  statements  having  no  bearing  upon 
the  case.  There  is  no  evidence  showing  any  particular  con- 
tract between  the  parties  after  1831.  Within  the  first  year 
several  receipts  were  given,  which  show  how  much  plaintiff 
was  to  receive,  and  one  dated  August  8th,  1831,  shows  the 
salary  was  then  at  the  rate  of  $700  per  annum,  which  is  about 
the  time  plaintiff  says  he  was  appointed  a  clerk  in  the  Bank  of 
Louisiana.  The  increase  from  six  to  seven  hundred  dollars 
took  place  on  the  Ist  of  July,  1831,  as  is  shown  by  the  receipt 
last  mentioned.  The  plaintiff  alleges  that  as  there  is  no  ques- 
tion about  his  having  been  in  the  employment  of  defendant, 
and  as  the  contract  only  extended  to  services  and  not  to  price, 
he  is  entitled  to  recover  what  his  services  were  worth,  and 
relies  upon  the  testimony  to  sustain  his  claim,  and  the  verdict 
of  the  jury. 

Both  parties  agree,  that  in  July,  1831,  the  salary  was  $700 
per  annum,  the  plaintiff  says,  on  the  1st  of  August  it  was  in- 
creased to  $900,  the  defendant  says  it  was  not  so  increased 
until  November.  This  increase,  it  is  said,  was  in  consequence 
of  the  appointment  plaintiff  had  received  in  bank,  the  date  of 
which  is  not  fixed,  nor  is  the  fact  of  the  appointment  estab- 
lished. The  only  witness  who  speaks  of  it,  says,  he  had 
recommended  plaintiff  for  the  office,  and  had  the  promise  of 
the  cashier  he  should  be  appointed,  which  he  considered  as  an 
appointment,  but  on  the  day  of  the  election,  plaintiff  withdrew 
his  application,  saying,  defendant  would  give  him  as  large  a 
salary  as  the  bank  offered,  to  wit,  $900.  The  records  of  the 
bank  will  probably  show  when  the  appointment  of  runner  was 
made  in  that  year,  but  as  the  evidence  now  stands,  the  date  is 
uncertain.     The  witness  does  not  nam*  any  month  in  the  year 
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EMTwr   Du.  when  it  was  made,  whereby  the  plamtiff  leaves  his  case 
^'  "^^-    doubtful. 

euivAULT  Tijg  evidence  to  show  the  value  of  the  services  is  very  un- 
^QAuxBTiis.  certain.  Valsin  Blache,  who  was  a  fellow  clerki  and  principal 
book-keeper,  seems  never  to  have  known  of  this  rapid  increase 
of  salary.  He  received  nothing  like  it  himself.  The  successor 
of  plaintiff  received  hut  one  thousand  dollars  per  annum.  In 
1838,  when  defendant  and  J.  B.  Blache  settled  their  partner- 
ship account,  the  wages  of  all  the  clerks  were  included  and 
Valsin  Blache  says  plaintiff's  salary  was  then  one  thousand 
dollars  per  annum.  This  settlement  was  made  in  presence  of 
plaintiff  who  made  no  objection,  yet  in  the  account  on  file,  he 
says,  he  was  entitled  at  that  time  to  a  salary  of  $2200.  At 
that  time  neither  J.  B.  Blache  or  defendant  seemed  to  have  any 
idea  of  paying  any  such  salary.  It  is  not  shown  that  the  clerk 
of  any  auctioneer  in  the  city  receives  the  compensation  claimed 
by  plaintiff,  or  ever  did  J.  B.  Blache,  who  swears  to  the  cor- 
rectness of  the  account,  states  he  was  formerly  a  partner  of 
defendant  and  he  received  only  $2400  per  annum  as  his  share 
of  the  profits.  He  further  says  he  is  an  auctioneer  and  only 
gives  his  crier  and  out-door  clerk  $1500  to  perform  the  same 
services  plaintiff  performed,  and  he  expects  him  to  be  at  his 
command  night  and  day,  if  necessary,  whilst  it  is  shown 
plaintiff  often  left  the  store  of  defendant  at  four  and  a  half  or 
five  o'clock  in  the  evening,  and  often  came  so  late  in  the  rnoni- 
ing  as  to  excite  the  complaints  of  his  employer. 

Fernandez  &  Whiting,  who  testify  strongly  in  favor  of 
plaintiff,  were  not  themselves  willing  to  give  him  $2500  per 
annum,  after  he  left  the  defendant,  although  they  think  he 
ought  to  pay  that  price.  They  say  they  wished  to  employ 
him,  first  offered  $1500,  then  $1800,  and  finally  made  up  their 
minds  to  give  $2000,  but  seem  never  to  have  offered  it.  Whit* 
ing  says  that  when  he  offered  plaintiff  $1500  as  a  salary  he 
refused,  saying  he  had  as  much  at  defendant's. 

Various  other  witnesses  were  examined  to  prove  the  value  of 
the  services,  who  swear  they  believe  they  were  worth  the  sum 
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charged,  some  of  them  are  auctioneers  and  have  heen  clerks  Eaitbiv    Uit. 

to  auctioneers,  but  not  one  give  an  instance  of  any  other  auc* . ^Ll 

tioneer's  clerk  receiving  such  compensation.  guiitault 

The  defendant  has  shown  by  several  witnesses  what  he  u  ciananriBB. 
gives  his  other  clerks,  it  is  proved  that  on  more  than  one  occa* 
sion  the  plaintiff  acknowledged  his  salary  was  $1200  per  an- 
num, and  though  the  plaintiff's  counsel  has  in  his  argument 
stacked  the  credibility  of  the  witnesses  who  prove  these  ad- 
missions, it  does  not  appear  he  attempted  it  in  the  court  below 
but  in  one  instance,  and  then  with  but  little  success.  It  is  true 
a  witness  named  Bernard  Baudes  swears  he  was  present  and 
heard  none  of  the  admissions  and  statements  sworn  to  by  Roy, 
Laurain  and  Deran,  but  he  evidently  felt  a  strong  partiality  for 
the  interests  of  the  plaintiff,  and  testified  under  its  influence. 

Several  of  the  witnesses  for  plaintiff,  who  testify  most  strong* 
ly,  are  contradicted  in  direct  terms  by  witnesses  for  the  de- 
fendant. In  the  testimony  of  Domingon  &  Massy,  that  of 
Whiting  &  Levy,  and  of  Valsin  and  J.  B.  Blache,  there  are  pal- 
pable discrepancies  and  contradictions.  Beaudue,  who  appears 
to  appreciate  plaintiff's  services  very  highly  whilst  in  the  em- 
ployment of  defendant,  only  gave  him  forty  dollars  per  month 
whilst  in  his  own  service,  and  gives  as  a  reason  that  his  business 
would  not  justify  him  in  giving  more.  He  does  not  say  defend- 
ant's business  would  justify  him  in  giving  the  amount  claimed. 

In  the  evidence  of  J.  B.  Blache,  it  is  stated,  that  when  he 
was  about  commencing  business  as  an  auctioneer,  he  offered 
to  take  the  plaintiff  into  partnership  with  him,  which  he  declined. 
The  witness  further  states  his  business  has  been  very  profitable 
and  if  plaintiff  had  accepted  the  proposition,  he  would  have 
made  more  than  he  now  claims  of  defendant ;  it  seems  there- 
fore to  have  been  inferred,  he  ought  to  recover  of  defendant  a 
compensation  for  what  he  has  lost  by  declining  the  association. 
Upon  this,  we  have  to  remark,  there  is  no  evidence  that  de- 
fendant did  any  thing  to  prevent  plaintiff  from  entering  into 
this  partnership,  nor  is  it  shown  such  large  profits  were  antici- 
pated, if  they  had  been,  it  may  well  be  doubted  whether 
Blache  would  have  made  the  offer  he  did. 
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Eautebx    Di8.      a  full  examination  of  the  testimony  has  satisfied  us  the  plain* 

'  ^'  tiff  was  an  active  and  useful  clerk,  and  his  services  ought  to  be 

oiRARD  BT  Ai..  compcnsated  by  a  fair  salary,  but  we  are  also  satisfied  that  more 

vs. 

THBim  than  a  just  and  liberal  compensation  has  been  allowed  by  the 
jury.  An  inspection  of  the  plaintiff *s  letter  to  defendant  in* 
forming  him  of  his  intention  to  quit  his  service,  satisfies  us  that 
at  that  time  neither  party  understood,  the  salary  was  at  the  rate 
of  $2500  per  annum,  or  that  the  services  of  plaintiff  were  worth 
that  sum. 

Where  the      Believing  the  verdict  to  be  clearly  erroneous,  we  are  com* 

Terdici  of  ajurj 

Appears   maui-  peiled  to  remand  the  case  for  a  new  trial, 
oui/  the^caae      The  judgment  of  the  Parish  Court  is  therefore  annulled  and 
ed^for'^a^w  reversed,  and  this  cause  remanded  to  be  proceeded  in  accord- 
trial.  iQg  to  law — ^the  plaintiff  and  appellee  paying  the  costs  of  this 

appeal. 


GIRARD  ET  Ai:«»,  V9.  THEIR  CREDITORS. 

▲PPSAL  FROX  THE  COUKT  Of  THB  riBST  JUDICIAL  DISTRICT. 

The  oath  of  an  opposing  creditor  is  notnecessarj  to  his  opposition  made  to  thm 
appointment  of  a  syndic. 

This  case  comes  up  from  a  judgment  which  dismisses  the 
opposition  of  Thomas  &  Le  Carpentier  to  the  appointment  of 
a  syndic  by  the  creditors  of  the  insolvents,  because  it  was  not 
sworn  to  or  supported  by  the  oath  of  the  opponents.  The  op- 
posing creditors  appealed  and  pray  a  reversal  of  the  judg- 
ment. 

Blachey  for  the  appellants. 
D.  Seghers,  contra. 


i 
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Martifif  J.  delivered  the  opii^on  of  the  court.  Eastebit    Dis^ 

July,  1841. 

The  appellants  complain  of  a  judgment  which  dismisses  ^i^j^m,  ^^L 
their  opposition  to  the  appointment  of  Faures,  as  syndic,  on  ^'* 

the  ground  that  it  was  not  supported  by  their  oath,  according    cmxniTORs. 
€0  the  18th  section  of  the  act  relating  to  roluntary  surrenders; 
2  Moreau's  Digest,  429. 

It  is  true  this  section  of  the  law,  requires  the  opponent's 
written  deposition^  and  if  an  opinion  was  to  be  formed  on  this 
section  alone,  the  judgment  appealed  from  should  be  supported. 
But  we  are  bound  to  compare  it  with  the  other  parts  of  that 
^ct  and  other  acts  on  the  same  subject.  The  question  now 
tinder  consideration,  was  lately  before  us  in  the  case  of  Oassi- 
dy  Ys.  his  creditors,  when  this  comparison  was  made,  and  the 
Tesult  was  that  the  oath  of  the  opposing  creditor  was  not  ne» 
cessary ;  and  we  have  not  heard  any  thing  in  the  present  qase 
which  can  authorize  a  change  of  opinion. 

The  District  Court  in  our  opinion  erred  in  making  the  rule  , 

obtained  by  the  syndic  absolute,  and  in  dismissing  the  oppo- 
sition. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reversed, 
the  rule  discharged,  and  that  the  case  be  remanded  for  further 
proceedings  according  to  law :  the  appellee  paying  the  costs  of 
the  appeal. 
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Eastvef    Dt«.  »         CHEVRESMONT  V9*  FUIiTOH  fiT  Alf. 

/u/^,  1841. 

'  AMAI.  VBOX  TBB   COXXSMCIAX   COVmT  OF  ITVW  omiXANt. 

oHSTRXxoirr 

^'*  Where  a  odntraot  is  made  for  the  sale  of  a  quantltj  of  cotton  in  bales,  for 

suah  priee  at  two  brokers  ehosen  by  the  parties  shall  name,  the  moment  the 
brokers  agreed  npon  the  priee  the  sale  was  complete,  and  no  new  oonditiona 
conld  be  imposed. 

Thk  is  an  action  to  compel  a  compliance  on  the  part  of  the 
N  defendantflf  with  the  sale  of  103  bales  of  cotton  to  the  plaintiiT 
for  a  certain  price,  which  he  alleges  was  agreed  on.  He  prays 
that  the  cotton  be  sequestered  and  that  he  have  judgment  for 
its  delivery  to  him,  or  in  default,  one  thousand  dollars  da- 
mages. 

The  defendants  pleaded  the  general  issue ;  and  averred  the 
plaintiff  did  agree  to  buy  the  cotton,  but  neglected  to  comply  or 
^    pay  the  price  to  their  great  disappointment. 

On  these  pleadings  and  issues  there  was  judgment  for  ilOO 
and  costs  in  favor  of  the  plaintiff  and  the  defendants  ap- 

m 

pealed. 

Benjamin^  for  the  plaintiff. 
PeytoUf  contra. 

Morphyj  J.  delivered  the  opinion  of  the  court. 

Plaintiff  sues  for  the  delivery  of  103  bales  of  cotton  which 
he  alleges  were  sold  to  him  by  defendants,  and  in  default  of 
such  delivery,  he  prays  for  damages  in  the  sum  of  $1000,  for 
the  inexeciition  of  the  contract.  The  defendants  deny  that 
they  made  any  such  sale  to  plaintiff,  or  that  plaintiff  has  any 
cause  of  action  whatever  against  them.  By  agreement  on 
record,  the  sequestration  sued  out  by  plaintiff  was  dissolved ; 
defendants'  bond  cancelled,  the  claim  for  the  delivery  of  the 
cotton  waived,  but  plaintiff's  rights  reserved  as  to  damages  for 
the  alleged  breach  of  contract.  There  was  a  judgment  below 
of  one  hundred  dollars  in  favor  of  the  plaintiff,  from  which  the 
defendants  prosecute  the  present  appeal. 
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The  evidence  shows  that  on  the  23d  of  May,  1839,  Robert  Bastuit    Dig. 

Mitchell,  of  the  firm  of  Fulton  &  Co.,  sold  to  plaintiff  one  ^*  -L 
hundred  and  three  bales  of  Texas  cotton,  at  13J  cents  per  «»v™®"» 
pound.  It  appears  that  Mitchell,  who  had  previously  left  witow  wr 
orders  with  his  clerk  to  sell  this  cotton,  if  fourteen  cents  were 
offered,  found  on  his  return  to  bis  counting  house  that  the 
cotton  had  in  the  meantime  been  sold  by  his  clerk  at  this  price; 
unable  to  make  delivery  of  this  cotton,  Mitchell  told  the  plain- 
tiff that  he  had  a  lot  of  103  bales  of  Mississippi  cotton,  whicb 
he  should  let  him  have,  in  lieu  of  the  Texas  cotton,  at  such 
price  as  their  brokers  should  set  upon  it.  The  brokers  of  the 
two  parties  accordingly  met  and,  upon  examination,  valued  the 
cotton  at  13i  cents  per  pound.  With  this  price,  Mitchell  was 
dissatisfied  and  tendered  to  plaintiff  $100  to  let  him  off;  this 
not  being  accepted,  Mitchell  then  told  him  that  he  must  take 
away  the  cotton  on  that  very  day.  The  plaintiff  answered 
that  he  could  not  possibly  do '  it,  whereupon  Mitchell  proposed 
that  the  cotton  should  be  received  the  next  day  at  twelve 
o'clock,  P.  M.,  to  which  the  plaintiff  assented.  The  next  day 
at  one  o'clock,  P.  M.,  plaintiff  called  on  Longer,  his  broker, 
and  told  him  that  he  was  unwell  and  wished  him  to  go  and  re- 
ceive  the  cotton.  Longer,  after  sending  for  his  clerk  who  was 
engaged  elsewhere,  went  up  to  the  Union  Press,  where  the 
cotton  was  stored ;  Longer's  young  man  having  arrived  some 
time  after,  remarked  that  their  ink  to  mark  the  cotton  was  out, 
whereupon  it  being  near  three  o'clock.  Longer  told  the  clerk  of 
the  yard  that  he  would  call  the  next  day  to  receive  the  cotton. 
He  accordingly  did  go  early  the  following  morning,  but  was  told 
by  the  clerk  of  the  yard  that  Mitchell  had  left  orders  not  to  deli- 
ver the  cotton. 

It  is  contended  on  the  part  of  the  defendants  that  the  exist- 
ence of  the  sale  was  made  to  depend  on  the  receiving  of  the 
cotton  at  twelve  o'clock  the  next  day ;  that  it  was  a  condition 
of  the  contract  and  that  plaintiff  having  failed. to  comply  with 
it,  there  was  no  obligation  on  the  part  of  defendants  to  deliver 
the  cotton  afterwards.  Two  witnesses  testify  that  they  di»> 
32        VOL.  XIX. 
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£A8TEB3r   Dia.  tinctly  heard  Mitchell  say  that  plaintifT  should  have  the  cotton 
fuly,  mi.    ^^Yy  in  case  her  received  it  at  twelve  o'clock  the  next  day^ 
cHXTKBMosT  b^  thgy  caBnot  Say  whether  plaintiff  assented  to  this  con- 
wvvtQM  BT  Au  ditlon. 

It  is  clear  that  the  second  cpotract  was  proposed  hy  Mitchell 

as  a  suhstitute  for  the  first,  which  had  failed  through  his  own 

fault  in  concluding  with  the  plaintiff  a  hargain  for  the  cottoUf 

Where  a  con-  when  there  was  a  possibility  of  its  having  been  already  sold  by 

SL^'^ilT^V^  ^^  ^*®*'  ^  ^*  turned  out  to  be  the  case.    The  moment  the 

quantity  of  cot-  brokers  of  both  parties  aerreed  upon  the  price,  the  sale  was 

ton  in  bales,  fop  ,  . 

such  price  as  complete,  and  the  receipt  and  delivery  of  the  cotton  were  to 
chosen  bj  the  take  place  within  a  reasonable  time  and  according  to  usage  in 
mime 'the  mo-  ^^'^^  ^^  ^^  kind.  Mitchell  had  no  right  to  complain  of  the 
ment  the  bro-  ^^^q  ^j  jq  affix  to  his  agreement  with  plaintiff  any  new  or  un- 
upon  the  price  usual  Condition ;  such  a  modification  of  the  substituted  contract 

the     sale    was 

complete,  and  would  have  concluded  the  plaintiff,  had  his  assent  to  it  been 
tions  could  be  pl^&fly  shown ;  but  in  the  absence  of  any  such  proof  we  agree 
imposed.  ^j^  jj^g  judge  below  that  Chevremont  did  not  forfeit  his  con- 

tract by  his  omission  to  attend  and  receive  the  cotton  at  the 
^  hour  named,  and  that  he  is  entitled  to  damages  for  the  breach 

of  the  same;  having  failed  to  execute  the  obligation  they 
assumed,  in  lieu  of  their  first  contract,  the  defendants  cannot 
complain  when  they  are  decreed  to  pay  the  sum  which  Mitchell, 
one  of  the  partners,  had  himself  proposed  as  a  just  indemnity. 
The  judgment  of  the  Commercial  Court  is  therefore  affirmed 
with  costs. 
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APPKAl    VKOX    Tax    COVET    OV    TBI    tSCOlTO    SUTKIGT,    FOB  TSB  P1XI9H  Off 

TiBmsBoinrx,  ths  xvdox  ov  thb  foubtb  bibtbict  rBxsisnr«. 

In  a  possessory  action,  the  eiyil  possession  of  the  plaintiff,  preceded  by  an 
actual  and  corporal  detention  of  the  thing,  will  suffice,  as  it  allows  him  the 
benefit  of  the  previoas  corporal  possesion  of  his  author. 

The  eourl  do  not  recognize  the  doctrine,  that  there  is  but  one  kind  of  posses- 
sion, and  that  civil  possession  will  suffice  in  all  cases  of  possessory  actions. 

Possession  is  acquired  by  the  actual  and  corporal  detention  of  the  proper^ ; 
this  is  natural,  or  possession  in  fact  \  and  it  is  preserved  and  maintained  by 
the  mere  will  or  intention  to  possess,  and  this  is  civil  possession,  or  possea* 
sion  in  rig^t. 

So  where  a  person  is  disturbed  in  his  possession,  he  has  the  right,  within  a 
year,  and  by  virtue  of  his  civil  possession,  founded  on  his  previous  corporal 
and  actual  possession,  to  institute  tlie  possessory  action' to  recover  it. 

The  person  claiming  by  possession  alone,  without  showing  any  title,  must 
show  an  adverse  possession  by  inelosores,  and  his  daim  will  not  extend 
beyond. 

This  is  a  possessory  action,  to  recoyer  the  possession  of  a 
tract  of  land  on  hayou  Grand  Caillou,  in  the  parish  of  Terre- 
bonne. The  facts  of  the  case  are  fully  stated  in  a  former  re* 
port  and  judgment  of  this  court.     See  13  La.  Riporta,  230. 

The  cause  was  remanded  for  a  new  trial,  and  again  suh- 
naitted  to  a  jury  on  the  same  evidence.  There  was  a  ^rerdict 
and  judgment  for  the  defendants,  and  the  plaintiff  appealed. 

Miles  Taylor,  for  the  plaintiff  and  appellant. 

Jlsley  8^  NichoUa^  for  the  appellees. 

Simony  /.  delivered  the  opinion  of  the  court. 

This  case  was  once  before  this  court,  and  was  remanded  for 
a  new  trial.  The  judgment  then  appealed  from  had  been  ren- 
dered in  favor  of  the  defendants,  and  on  the  second  trial  before 
the  court  below,  the  jury  having  again  found  a  verdict  for  the 
said  defendants,  the  plaintiff,  without  attempting  to  obtain  a 
new  trial,  brought  up  the  present  appeal. 

The  facts  of  this  case,  so  far  as  it  was  then  necessary  to 
review  them,  are  perhaps  sufficiently  stated  in  the  report  there- 
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Kabtiiiv  Dn.  of,  13  La,  Rep.^  290;  bat  as  no  additional  evidence  was  pro- 
^*  ,1  duced  by  either  of  the  parties  on  the  second  trial  in  the  lower 
"1^'        court,  and  as  their  rights  stand  now  before  us  on  the  same  foot- 

rKBToar  wt  ai-  [ng  ^nd  in  the  same  situation  as  they  were  when  first  submitted 
to  the  consideration  of  this  court,  and  present  in  some  measure 
tbe  same  questions ;  we  shall  first  proceed  to  re-examine  in 
substance  the  extent  and  nature  of  the  evidence,  as  by  them 
originally  adduced  in  support  of  their  respective  pretensions. 

The  record  l^hows,  that  on  the  28th  of  June,  1836,  plaintiff 
purchased  from  one  John  Hutchings,  by  a  notarial  act,  a  tract 
of  land,  containing  thirty-six  arpents  in  front,  by  forty  in 
depth,  on  the  east  side  of  bayou  Grand  Caillou,  and  eleven 
arpents  and  one-third  in  front,  by  forty  in  depth  on  the  west 
side  of  the  said  bayou ;  and  that  Hutchings  had  acquired  the 
same  from  P.  S.  Cocke,  by  an  act  of  sale  executed  on  the  6th 
of  February,  1829.  That  in  the  years  1829  or  1830,  Hutchings 
took  possession  of  the  tract  as  owner,  and  put  an  overseer  and 
seven  hands  upon  it,  who  lived  on  and  cultivated  the  place  for 
about  twenty-two  months,  built  some  cabins,  girdled  the  trees 
on  about  one  hundred  and  fifty  arpents  on  the  east  side,  raised 
a  crop  on  said  land,  nearly  opposite  where  Madame  Prevost 
then  and  now  lives,  and  that  two  individuals  also  cultivated  the 
said  land  at  different  times  by  the  permission  of  Hutchings. 
The  plaintiff  never  resided  there,  and  after  his  purchase,  he 
abandoned  the  improvements  made  by  his  vendor.  It  is  also 
established,  that  the  defendants  and  their  ancestors  resided  for 
a  long  time  on  the  west  side  of  the  bayou,  and  that  they  occu- 
pied and  cultivated  at  different  periods  an  inconsiderable  part 
of  the  land  in  controversy  on  both  sides ;  it  is  not  shown  how- 
ever, that  the  portions  thus  cultivated  and  which  were  unen- 
closed, were  erer  possessed  "by  metes  and  bounds,  but  there  is 
proof  resulting  from  the  testimony  of  the  witnesses  and  from 
the  plat  returned  by  the  surveyor,  that  their  enclosures  around 
tbe  house  on  the  west  side  have  existed  for  a  long  time,  and 
contain  a  small  tract  of  four  arpents  in  front,  by  two  arpents 
and  a  half  in  depth,  which  is  the  spot  which  the  defendants  and 
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Iheir  father  have  actually  occupied  for  a  certain  number  of  Eastkbit    Dit. 
years  before  the  vQstitution  of  this  suit.    The  evidence  further      "^* 
shows,  that  about  eighteen  months  previous  to  the  first  trial  of        '"'* 
this  suit,  (in  March,  1838 ;  the  suit  was  brought  in  February,  pmiTosr  n  al 
1837,)  two  persons  named  Champagne  and  Daspit,  came  to 
reside  on  the  land  on  the  east  side,  with  Madame  Prevost's 
permission ;  the  spot  by  them  occupied  is  shown  on  the  plat 
to  be  five  arpents  in  front,  by  two  and  a  half  in  depth. 

Under  the  leral  principles  established  in  the  former  decision  _ 
ef  this  cause,  which  however  we  are  not  ready  to  adopt  to  the  action,  the  eiTil 
same  extent,  it  is  clear,  that  the  plaintififhad  a  right  to  institute  the  plaintiff, 
an  action  of  possession  against  the  defendants  by  virtue  of  his  fetnal  and  eor^ 
civil  possession,  based  on  the  previous  actual  and  corporeal  ^"^^**2^°'^ 
possession  of  his  vendor.     This  doctrine,  so  far  as  it  requires  ▼iH  suffiee,  a« 

\  ^  ,  1         ,  "*   allow*    him 

the  civil  possession  to  be  preceded  by  an  actual  and  corporeal  thebenditofthe 
detention  of  the   thing,  and  as   it  allows  to  the  plaintiff  the  red^'pocJeB^n 
benefit  of  the  previous  corporeal  possession  of  his  author,  ap-  ^  ****  ^^^^* 
pears  to  us  to  be  correct,  and  we  are  not  disposed  to  controvert 
it ;  but  we  cannot  accede  to  the  proposition,  that  our  laws  1*6-    _^  . 

cognize  but  one  kind  of  possession,  and  that  a  civil  possession  »ot    recognixe 

the       doctrine, 

will  suffice  in  all  cases.  We  are  aware,  that  the  distinction  that  there  is  but 
between  natural  and  civil  possessions  is  peculiar  to  the  Roman  ^gion,  and^ha? 
law,  and  among  the  French  commentators  of  the  highest  ^'JJj  J^fficT'ln 
authority  on  the  Napoleon  Code,  there  are  several  who  con-  »u  «*«"  of  po*- 

,  •  /TT       f     •     teMory  actions, 

aider  it  /is  having  no  sense  or  direct  meanmg.    Troplangf 

prescripHont  No.  239,  says :  Cea  appellations  de  poaaeasion 
civile  et  de  poaaeaaion  naturelle  aont  reatiea  ai  vaguea  pour  lea 
tnodemea^  que  peut-itre  aujourd*hui  ^core  Von  eat  indicia 
sur  leur  veritable  aena.  But  we  are  not  able  to  say,  that  with 
us  it  is  a  diatinction  without  a  difference:  it  is  evident  from 
the  different  provisions  contained  in  our  system  of  legislation, 
that  our  laws,  on  this  subject,  too  clear  and  too  explicit  to  be 
disregarded,  recognize  two  specie^  of  possession,  natural  and 
eivil :  natural  possession,  which  may  be  called  possession  in 
fact,  is,  when  a  man  detains  a  thing  corporally,  as  by  occupy- 
ing a  house,  cultivating  a  field ;   and  civil  possession,  or  pos- 
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EASTBmir    Dis.  Session  in  right,  is,  when  a  person  ceases  to  reside  in  the  house 
_  -  -  *  or  on  the  land  which  he  occupied,  hut  without  intending  to 

"•"■         abandon  the  possession.    La,  Code,  articles  8300,  3301,  3303. 
puYOBT  IT  Au  Another  difference  is  established  by  Potkiefj  on  possession f 
No,  55 ;  which,  it  seems  to  us,  explains  clearly  the  object  and 
meaning  of  the  distinction  made  under  our  laws  between  na- 
tural and  civil  possession ;  it  is  this  :  Pour  acquerir  la  posses- 
sion d*une  chose^  la  seule  volontd  ne  suffit  pas  ;    il  faut  une 
prehension  corporelle  de  la  chose,  ou  par  nous-mimes^  ou  par 
quelqu^un  qui  Papprdhende  pour  nous  et  en  notre  nom.    Au 
contraire,    lorsque   nous    atons  acquis  la  possession  d*une 
CHOSE,  la  seule  volonti  que  nous  avons  de  la  possider  suffit 
pour  nous  en  fairs  conserver  la  possession,  quoique  nous  ne 
detenions  pas  cette  chose  corporellement,  ni  par  nous-mimes^ 
Possession  is  ^^^  por  d'autres.    This  distinction,  therefore,  is  very  obvious : 
actluland^Goi^  possession  is  acquired  by  the  actual  and  corporeal  detention  of 
^**'**f  f^^^^^'  ^^^  property ;  this  is  the  natural  possession  or  possession  in 
perty ;  this   is  fact ;  and  it  is  preserved  and  maintained  by  the  mere  will  or 

nofnro/,  or  DOS-  .       -  ^.        ^  j  .i.-     •      i.       •    -i 

session  in  faot}  intention  to  possess ;  and  this  is  the  civil  possession  or  posses- 
served  "  ^and  ^^^^  ^^  right.  Now,  in  Order  to  acquire  prescription  by  the 
the'^re^iU  or  po^sessiou  of  ten  years,  founded  on  a  just  title,  it  is  necessary, 
intention  to  pos-  amoncf  Other  requisites,  that  the  possessor  should  have  held 

sess,  and  this  is  ,         ,  *  '^ 

civil  possession,  the  thing  in  fact  and  in  right  as  owner,  {ait  possidi  la  chose 
right  naturellenient  et  civilement,)  and  yet,  to  complete  a  possession 

already  begun,  the  civil  possession  shall  suffice,  prarided  it 
has  been  preceded  by  the  corporeal  detention  of  the  thing.  La, 
Code,  art,  3453.  So  it  is  with  regard  to  the  right  of  possession : 
"  PfTien  a  person  has  once  acquired  possession  of  a  thing,  by 
tfie  corporeal  detention  of  it,  the  intention  which  he  has  of 
possessing,  suffices  to  preserve  the  possession  in  him,  although 
he  may  have  ceased  to  have  the  thing  in  actual  custody,  either 
himself  or  by  others,^*  La.  Code,  articles  S^5, 3406  and  3407. 
Thus,  if  after  having  abandoned  the  corporeal  possession  of 
my  house,  or  the  cultivation  of  my  field,  I  continue  to  possess 
it  civilly ;  the  intention  which  1  have  of  possessing,  will  pre- 
serve the  possession  in  me ;  unless  a  third  person  has  usurped 
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or  taken  such  possession  from  me^  during  the  time  required  hy  CAmmH    Dis. 
law,  or  I  have  failed  to  exercise  an  actual  possession  for  ten        ^*       _!, 
years  ;    and  if  in  the  mean  time,  I  am  disturbed  in  my  posses-        ■*•"■ 
sioo,  I  have  the  right  before  the  expiration  of  one  year,  and  by  phetost  et  ai.         , 
virtue  of  my  civil  possession,  founded  on  my  previous  and  an-     g^  where   a 
terior  corporeal  and  actual  possession  of  the  property,  to  in-  P*"^  I"  ^^"^ 
siitute  a  possessory  action  to  recover  it.  possewion,    he 

11         i_  r     1  jri-i-^J  ^®      *''8^t, 

This  is  undoubtediy  the  meanmg  of  the  art.  49  of  the  Code  within  a  year,         , 
of  Practice,  which  must  be  construed  in  relation  to  the  articles  hu  civirpos^L         i 
of  the  Louisiana  Code  on  the  subject  of  possession ;  this  article  J,\^°'^°*"J!^yfoug 
says  :  •'  In  order  that  the  possessor  may  be  entitled  to  bring  a  coi-poreal    and 

'  actual     posses- 

possessory  action,  it  is  required:  1st,  that  he  should  have  had  sion,  to  institute 

the  real  and  actual  possession  of  the  property,  at  the  instant  acUoiT^'to'*!^ 
when  the  disturbance  occurred:  a  mere  civil  or  legal  possession  ®°^^"^  **• 
13  not  sufficient."     Now,  we  understand  the  expressions,  real 
and  actucU possessianf  contained  in  this  law,  as  used  in  contra- 
distinction with  t^o  possession  which  is  purely  civil  and  legal, 
that  is  to  say  :  with  the  possession,  which  is  entirely  devoid  of 
the  quality  of  having  its  source  in  or  being  derived  from  a  pre- 
vious actual  and  corporeal  one ;  such  possession  is  not  suffi- 
cient ;  but  when  it  has  been  preceded  by  the  corporeal  enjoy- 
ment of  the  thing,  and  the  possessor  has  not  ceased  to  exercise 
such  enjoyment  for  ten  years,  the  actual  possession  previously 
acquired  is  preserved  and  maintained,  and  it  continues  in  the 
same  manner  and  with  the  same  effect,  as  if  the  thing  had  al- 
ways been  actually  and  corporally  possessed.     Pothier,  on 
poMsession^  p^  314,  No.  27,  says :   La  possession^  lorsqu*eUe  a 
etd  une  fois  aequise,  se  conserve  plus  facilement  qu^elle  ne 
s^aequiert}  car  lo.  nous  potivons  ritenir  la  possession  d'une 
chose  sans  que  ru>us  la  tenions^  ei  sans  qu^aueun  autre  la 
tienne  en  notre  notn.    Par  ixemple:  lorsquele  propnitaire 
d^une  maison  qui  y  loge  ordinairement^  s^en  tm  passer  qudque 
terns  edlleurs  avec  son  domestiquct  sans  laisser  personne  dans 
cette  maisanf  il  ne  laissepas  d^en  amseroer  la  possession.*^ 

It  is  clear,  therefore,  that  if  the  article  49  of  the  Code  of 
Practice  was  to  be  construed  strictly  and  according  to  its  literal 
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EAtTBBif    Di8.  meaning,  there  would  follow  the  absurdity,  that  if  a  person 

/w/y,   i84i.     ^^  j^  absent  himself  temporarily,  and  leave  his  house  unocca- 

BLLI8         pied  for  a  certain  lapse  of  time,  he  could  not  on  his  return  bring 

pRxvoBT  XT  AL.  E  possessoTy  action  against  an  intruder,  who  would  have  taken 
possession  of  it  during  his  absence,  and  would  be  obliged  to 
resort  to  the  petitory  action  ;  his  adversary  would  always  suc- 
cessfully oppose  to  him  the  plea  in  the  words  of  the  Code  of 
Practice  :  that  he  was  not  in  the  real  and  actual  possession  of 
the  house,  at  the  instant  when  the  disturbance  occurred.  This 
cannot  have  been  the  intention  of  the  law  giver;  and  such  an 
interpretation  is  too  absurd,  to  be  for  a  moment  countenanced 
at  our  hands.  We  must  consequently  conclude,  that  the  pos- 
session acquired  by  the  plaintiff's  vendor,  which  possession  is 
shown  to  have  existed  really  and  actually  for  more  than  one 
year,  according  to  the  extent  and  under  the  limits  exhibited  hj 
the  acts  of  sale,  ought  to  enure  to  the  benefit  of  said  plaintiff; 
and  that  having  not  failed  to  exercise  the  said  natural  posses- 
sion for  ten  years,  the  same  was  preserved  in  his  favor  by  the 
civil  possession,  and  was  sufficient  to  entitle  him  to  bring  and 
maintain  the  present  action. 

With  this  view  of  the  question,  the  plaintiff,  under  the  evi- 
dence, would  have  ^  right  to  recover  the  whole  tract,  unless  he 
is  shown  to  have  suffered  a  year  to  elapse  after  the  disturbance, 
without  bringing  his  possessory  action,  and  unless  the  defend- 
ants have  succeeded  in  establishing  an  adverse  possession  to  it 
or  to  any  part  thereof  during  the  period  prescribed  by  law. 
C.  ofPr.f  art.  59;  La*  Code^  art.  8419.  It  is  true,  that  the 
defendants  have,  at  various  times,  occupied  and  cultivated,  for 
a  certain  number  of  years,  different  inconsiderable  parts  of  the 
land  in  dispute ;  but  they  have  shown  no  possession  according 
to  metes  and  bounds  of  the  land  which  was  unenclosed,  and 
the  testimony  is  so  vague  and  uncertain  as  to  the  extent  of  the 
several  spots,  which  they  have  successively  occupied,  and  of 
the  limits  of  the  fields  which  they  may  have  cultivated,  that  it 
would  be  impossible  to  ascertain  and  indicate  the  fractions  of 
the  plaintiff's  land,  upon  which  they  may  have  exercised  their 
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ttUeg>ed  acta  of  possession.  **  On  ne  peui  ptu  poisider  h  par*  fi4ttffe*  Bhi 
tie  ineeriained^Ufie  cheat  f**  TVaplongf  preweriptitmf  Pol.  1. , —  ^*  '  , 
No.  280.  Ia  the  case  of  Prevoafs  tieirs  ts.  JohMtn^  9  ifct  'ff;^ 
Jf.,  128,  this  coart  held,  that  when  a  person  claims  by  posses^  *«»toiT  i»  ir. 
Bioa  alone,  without  showing  any  title,  he  must  show  an  adverse  The  Mnon 
possession  by  endosntes,  and  his  claim  will  not  extend  beyond  tetdmi  ^om, 
■nch  enclosures.  In  the  case  of  JBemard  vs.  ShaWf  1  Martin^  ijl  ^.  tuiel 
iV:  A,  480,  the  facts  ptored  established  the  plaintiffs  tight  of  ^^^^^  ^ 
possession,  (as  in  this  case,^  to  the  whole  body  of  land  sued  ^'on  bj  enoio- 
for;  the  defendant,  howerer,  gave  in  eridence  hts  possession  okim  wUl  not 
and  £ultiTation  of  a  field  of  fifteen  atpents,  but  neither  the  »ctob^ 

pkadiBgs,  nor  the  evidence  ascertained  the  particular  spot 
tfhers  this  possession  was  exercised ;  and  the  defendant's  pre- 
tensions were  disregarded.  In  the  ease  o{  JH^Donough  ts. 
CkUdre9$  ei  d/.,  15  La.  Rep.^  MO,  we  said,  that  it  was  neces- 
sary, in  an  action  of  possession,  not  only  to  show  acts  of  limit- 
ed and  restricted  possession,  but  also  to  establish  by  legal  evi- 
dence the  extent  and  full  limits  of  the  property  so  possessed. 
These  principles  are  clearly  applicable  to  the  present  tase) 
isnd  as  the  defendants  have  not  shown  their  adverse  possession 
to  extend,  by  metes  and  bounds,  with  any  degree  ai  certainty, 
beyond  the  enclosures  of  the  spot  shown  on  the  surveyor's 
map)  to  contain  four  arpents  in  front,  by  two  alrpents  an^  a  half 
in  depth,  and  as  the  evidence  fully  establishes  their  actual  and 
continued  possession  for  a  number  of  years  to  the  ijuantity  of 
arpents  of  land  comprised  within  their  said  enclosures,  we  are 
of  opinion,  that  the  said  defendants  should  be  maintained  in 
their  said  possession  o(  the  said  ttaot4»f  four  arpents  vpl  froiit» 
by  two  and  a  half  in  depth,  on  the  west  side  of  the  bayou 
Grand  Caillou ;  and  that  the  plaintiflf  should  recover  the  pos« 
oeesioa  of  the  balance  of  the  whole  tract  to  the  extent  and 
limits  described  in  his  petition^ 

With  regard  to  the  parcel  of  land  possessed  by  Champagne 
iMid  Daspit,  with  the  permission  of  the  defendants,  on  the  east 
side  of  the  bayou  ;   it  is  clear  from  the  evidence,  that  they  had  ' 
Hot  been  in  possession  of  it  for  one  year,  at  the  time  of  the  b-* 
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Eiflmir  Du.  0titution  of  this  suit,  and  that  consequently,  the  defendants 
^'      —  cannot  derive  any  benefit  from  their  said  possession. 
'*™mi^^'*       It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 


^-  ment  of  the  district  court  be  annulled,  avoided  and  reversed, 

and  proceeding  to  give  such  judgment,  as,  in  our  opinion,  ought 
to  have  been  rendered  in  the  lower  court ;  it  is  ordered,  ad- 
judged and  decreed,  that  the  plaintiff  and  appellant  do  recover 
and  be  maintained  in  the  possession  of  the  tract  of  land  des* 
cribed  in  his  petition ;  except,  however,  of  that  portion  of  the 
said  tract  on  the  west  side  of  the  bayou  Grand  Gaillou,  shown 
in  the  surveyor's  map  to  contain  four  arpents  in  front,  by  two 
arpents  and  a  half  in  depth ;  and  that  the  defendants  and  ap- 
pellees be  maintained  in  their  possession  of  the  said  small  tract 
according  to  the  metes  and  bounds  designated  in  the  said  sur- 
veyor's map ;  the  costs  in  both  courts  to  be  borne  by  the  said 
defendants. 


BROADWAY'S  HEIR8  r««  POOI.« 

AVVBAA  noH  THB  COVftT  OF  THB  THIBD  'IblSTBICT,  VOK  THS    rJLBIBD  Of 
XA8T  VZLIGLIKA,  TEX  JUSftX  THZBXOV  P&SSXDDTe. 

Evldenee  vhioh  is  inadmiuible  to  prove  tiUe,  may  be  reeeiyed  to  ahov  posies- 
uon  by  kaovn  marks  and  boiuidaries,  whieh  is  g^ood  to  sastain  the  plea  of 
prescription. 

The  plea  of  prescription  maybe  filed  or  amended  on  the  trial, after  the  plain- 
tiff  has  closed  his  evidence.  It  is  a  plea  (avored  in  law,  and  may  emphati- 
cally be  filed  at  any  time. 

This  is  an  action  in  the  nature  of  a  petitory  one,  but  also 
partaking  of  the  character  of  an  action  of  boundary.  As  the 
case  has  been  remanded  for  a  new  trial  on  the  merits,  it  is 
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annecessary  to  go  into  a  full  leport  of  it  now.    The  opinioxk  Eimmv    Dfi. 
of  the  court  fully  explains  the  law  points  settled  in  it.  /«»,  1841. 

In  the  court  below  the  plaintiffs  had  judgment,  from  which        ssimt 
the  defendant  appealed. 

Lawsan  ^  Muscj  for  the  plaintiffs. 
Andreuya^  for  the  defendant. 

Qarlandf  /.  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  to  recover  thirty-two  and  80/100 
acres  of  land,  which  the  plaintiffs  say,  belongs  to  them.  The 
plaintifis  chiim  under  WUliam  Hutson,  who  holds  from  R.  M. 
Collins,  and  he  under  the  same  William  Hutson,  who  it  is 
alleged  transferred  his  claim  to  Collins  and  then  took  it  back 
again.  The  title  arises  from  what  is  generally  called  a  doirm- 
tian  claim  under  the  5th,  6th,  7th,  8th  and  Qth  sections  of  an  act 
of  Congress,  approved  3d  March,  1819,  in  relation  to  the  set^ 
tlement  of  land  claims  in  the  district  east  of  the  island  of  New 
Orleans ;  1  Land  Laws,  758.  It  is  alleged  the  defendant,  has 
taken  possession  of  a  part  of  this  land,  has  cut  down  the  tim* 
ber  and  committed  trespasses,  to  the  damage  of  plaintifis,  $500. 
The  prayer  is  a  judgment  for  the  land  and  damages. 

The  defendant  denies  generaUy  the  allegations  in  the  peti^n 
and  further  says,  *'  he  holds  his  lands  under  one  Isaac  Polk, 
who  settled  there  long  before  William  Hutson.  That  when  or 
after  said  Hutson  settled  there,  a  conditional  line  was  agreed 
on  between  said  Polk  and  Hutson,  at  a  point  on  Richland  creek, 
which  conditional  line  would  include  the  field  now.  occupied  on 
said  creek  by  said  plaintiff,  including  thirty  acres  which  was 
taken  from  him  by  the  surveyor,  on  the  ground  he  could  not  go 
across  the  improvements  of  either  of  the  parties."  Wherefore 
he  prays  the  original  line  may  be.  restored  and  the  said  thirty 
aeies  decreed  to  be  his  property.    . 

On  the  day  the  trial  commenced  the  defendant  filed  a  plea 
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Ejnmmir  Uu.  ^f  "f)ra«cri|nion  of  tea  ye«n  ucdef  the  set  ef  CoafCMs  vf 
^^  "^-    1819." 
MW^^wMj'n       On  the  second  day  of  the  trial  the  defendaiU  hy  leare  of  the 
oti.         court,  withdrew  his  demand  ia  reconvention  and  on  the  next 
day  plaintifis  withdrew  their  claim  for  damages.    The  same 
day  the  defendant  endeavored  to  feinstace  his  demand  in  recon- 
vention, which  was  refused.     The  court  would  not  receive 
evidence  of  the  defendant's  title  and  possession }  he  oSetmA  to 
amend  his  plea  of  prescription  by  making  it  more  definite  and 
particular,  which  the  conn  refused  on  the  ground  it  eame  too 
late.    Nearly  all  the  evidence  offered  by  the  defendant  was 
rejeitod,  there  was  judgment  against  him  and  he  appealed. 

this  is  evidently  one  of  those  vexatious  neighborhood  suits, 
which  the  members  of  an  honorable  and  learned  profession 
ought  always  to  dtscourage  tather  dian  stimulate  ;  and  it  seems 
to  hate  be^  cdnduoted  in  the  court  betew  by  both  parties,  as 
much  if  not  more,  with  a  view  of  obtaining  a  triumph  than  the 
attainment  of  justice.  The  pleadings  on  the  part  of  the  de- 
fendant are,  from  negligence  or  design,  drawn  in  such  genetal 
and  vague  tetms,  as  to  make  it  difficult  to  know  what  he  in- 
tended to  ofiet  in  evidetice,  and  to  himself  in  some  degree 
does  he  owe  hid  defeat. 

The  retord  is  made  up  almost  entirely  of  bills  of  exceptions 
(seventeen  iti  number)  atid  the  documents  appended  to  them. 
Many  «f  ifaese  bills  are  so  firrrotons  as  not  now  to  require 
nodoe*  We  shall  only  give  opinions  on  such  of  disn  as  ate 
nesessary  to  t&e  present  disposition  of  the  case* 

In  iUs  eourt  various  efforts  were  made  to  disioiss  tbe  appeal, 
for  alleged  defbcts  in  the  eitation,  ks  mode  of  serviee,  the 
reCutn  day,  and  the  mannet  of  making  the  heiss  of  £seii 
Broadway  parties*  In  relation  to  all  the  objections  except  tke 
last,  it  is  sufficient  to  say  that  the  l^th  section  of  the  wA  of 
1860,  amending  the  Cede  ef  Pieetice,  p«  170,  eetesihe  defeets. 
As  to  tbe  last  objection,  k  was  unaeoessary,  perhaps  illsgaU 
for  the  clerk  of  the  District  Cooft  to  bays  issued  a  citation  to 
these  hen ;  but  as  k  appears  the  eider  of  this  court  making 
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thud  purtiM  to  tbe  appeal  was  served  on  tlieia  we  think  it 
sufficient* 

Tbe  ninth  biU  of  eaceptioQ  is  to  the  refttsal  of  the  judge  to 
petmk  the  defendant  to  put  the  following  iaterrogatories  to 
John  L.  De  Lee,  John  Dickson,  Elias  Norwood  and  Benjamin 
Abbott: 

1st.  What  Broadway  gave  Hutson  for  the  land*  and  whe- 
ther tbe  sale  wee  ot  was  not  made  by  the  acre  and  at  two 
doUan  per  acre. 

dd.  Whether  or  not  they  did  not  hear  Broadway  say,  he 
consented  the  line  ran  by  Bowling  should  be  run  at  the  tiAe 
it  was* 

ad.  Whether  Broadway  had  not  said,  that  he  had  agieed  to 
pnrehase  the  land  in  ooatreversy  of  the  defendant. 

4th.  Whether  they  or  some  of  them  were  not  called  on»  ia 
or  abont  the  year  1S27,  by  defendant,  to  go  with  him  to  forbid 
Broadway  from  cattbg  timber  on  the  land. 

0th.  If  there  was  not  a  turn  in  the  iane,  which  passed  be* 
tween  the  improTements  of  the  parties,  and  if  the  lane  was  not 
now  in  the  same  place  it  was  when  Bowling  ran  the  Kne.  EvidenM 

We  think  the  judge  erred.  The  testimony  though  inadmis*  mifsible  to 
eible  to  prove  title,  went  to  show  a  possession  by  known  marks  te^^eei^d^ 
and  boundaries,  and  was  good  to  sustain  the  plea  of  prescrip-  SjJlJJIJJJ'SISS 

tion.  *^  boundiuriei, 

irhieh  is  ffood  to 

The  eleventh  bill  of  exception  is  to  the  opinion  of  the  judge  mitain  the  plea 
refusing  defendant  leave  to  amend  his  plea  of  prescription  after  P'^'^^P  ^^ 
plsintifis  had  closed  their  testimony  and  whilst  defendant  was 
oftring  his.  The  bill  states  '*  the  court  having  refused  to  re- 
ceive evidence  of  the  defendant's  title  to  the  premises  in  dis- 
pnte,"  he  oflbred  to  amend  his  plea  of  prescription.  The 
amendment  does  not  seem  to  change  the  character  of  the  plea, 
but  to  make  it  more  specific,  setting  out  the  character, of  the 
title  under  which  he  holds,  and  the  length  of  possession.  The 
court  refused  leave  to  amend  on  the  ground  it  was  too  late. 
The  defendant  then  offered  to  file  a  new  plea,  which  comes  up 
with  the  bill.    This  the  judge  would  not  permit  him  to  do. 
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EArnmar    Ihi.  The  judge  was  of  opinion  that  although  a  plea  of  pTescription 

"^'  may  be  filed  at  any  time  during  the  progress  of  the  cause,  yet 

^^^niE»^  *   when  an  ofTer  is  made  to  amend  it,  after  the  plaintiff  has  closed 

^*  his  testimony,  it  is  too  late.    In  this  we  think  the  judge  erred. 

The  plea  of  prescription  may  be  filed  at  any  time,  even  on 

preieripS<m  ^  ^^®  appeal;  C.  Pr.,  art.  946.    It  therefore  seems  a  little  strange, 

ISen^^the  ^^*'  ^  ^^^  wholo  plea  Can  at  any  time  be  filed,  that  an  amend- 

trial,  lifter  the  ment  Cannot.    Courts  must  take  care  plaintifi  are  not  sur- 

plaintilF       has 

closed  his  evi-  prised  by  the  filing  of  such  pleas ;  and  if  the  defendant  waited 
pfar&yored'iD  ^^^^^  ^^  adversary's  testimony  was  closed,  the  court  could 
emnhatieaiiT^S  have  opened  it  again,  if  necessary  for  the  purposes  of  justice, 
filed  at  anjume.  Prescription  is  a  pica  favored  in  law,  being  calculated  to  ar- 
rest suits,  the  stirring  up  of  antiquated  claims,  and  the  preser- 
vation of  the  peace  of  society.     **  It  is  a  statute  of  repose.'* 
1  Peters,  960. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
avoided  and  reversed,  and  the  cause  remanded  to  the  court  be^ 
low  for  a  new  trial,  with  directions  to  the  judge  to  permit  the 
defendant  to  file  his  plea  of  prescription,  and  not  to  reject  the' 
testimony  mentioned  in  the  ninth  bill  of  exception,  and  others 
wise  to  be  proceeded  in  according  to  law ;  the  plaintiffs  pay- 
ing the  costs  of  this  appeal. 
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eiLUSPIX 

Where  the  defeodant  made  a  Terhal  donation  of  a  slaTO  to  hit  son,  and  at  hit  ^^^' 

death,  as  one  of  a  fiinulj  meeting  advited  the  sale,  at  the  property  of  the  j  19L  2(fi3| 

minor  ehild  of  the  deceased,  he  cannot  claim  back  either  the  sbve  or  the  pro-  '  ^  7^ 

eeeds,  although  the  donation  per  §e,  did  not  divest  him  of  title.  I  iLJ^ 

The  donor  is  only  entitled  to  the  reversion  of  the  thing  donated,  when  the  donee 
die9  wUhmU  posterity,  and  it  is  found  in  his  soeeession. 

A  witness  testifying  to  the  extrajudicial  confessions,  yerbally  made,  of  a  deceas- 
ed person,  is  the  weakest  of  all  testimony ;  as  it  eannot  be  contradicted,  or 
the  witness  eontieted  of  peijury  although  he  may  swear  fiilsdy. 

80,  proof  by  one  witaess  to  a  single  confession  of  an  i^xregate  amount  above 
500  dollars  is  insufficient  without  some  corroborating  circumstance ;  although 
if  the  witness  testified  of  his  own  knowledge  to  two  successive  loans  or  somi, 
amoontiog  together  to  more  than  $500,  the  evidence  might  be  sufficient. 

This  i^  an  action  by  the  widow  of  Thomas  W.  Day,  deceased^ 
against  his  father,  Wm.  Day,  to  recover  the  amount  of  her  de- 
ceased son's  estate,  now  in  his  -hands,  and  which  she  alleges 
she  is  entitled  to  receive  as  his  sole  heir ;  being  her  only  child, 
who  died  after  her  husband. 

The  defendant  was  appointed  tutor  of  his  grand-son,  and 
had  the  administration  of  his  estate.  The  plaintiff  prays  judg- 
ment requiring  the  defendant  to  account  for  his  tutorship,  and 
pay  over  such  balance  as  may  be  found  due  and  in  his 
hands. 

In  his  defence  the  defendant  sets  up  claim  to  a  slave  named 
Stephen  or  his  proceeds,  which  he  avers  he  merely  loaned  his 
<*on,  but  who  remained  in  his  succession  after  his  death,  and 
was  sold  at  the  sale  of  it,  on  the  advice  of  a  family  meetiog,  of 
which  the  defendant  was  a  member.  He  also  claims  the  sum 
of  9660,  which  he  states  he  also  loaned  his  son.  He  admits 
there  is  cash  on  hand  and  assets  of  his  grand-son's  estate 
amounting  to  $4,637  92,  out  of  which  he  claims  $1,986  68,  as 
the  price  of  the  slave ;  and  $660  for  the  sums  loaned. 

There  is  a  bill  of  exceptions  to  the  testimony  of  the  only 
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ExsTimir  Dis.  witness  called  to  ptoVe  the  item  of  (550.  He  says  Thomas 
•^^'  ^^^'  W.  Day  told  him,  in  his  lifetime,  that  the  defendant,  his  father, 
had  furnished  him  with  $300  to  aid  him  in  paying  for  a  negro 
girl  named  Charlotte  ;  and  also  told  him  that  the  defendant, 
his  father,  furnished  him  with  (250  to  pay  for  land,  to  which 
testimony  the  plaintiff's  counsel  objected,  sm  being haaraay. 
The  objection  was  overruled,  the  testimony  admitted  and  the 
plaintiff  excepted* 

There  was  judgment  allowing  the  defendant's  claims  as  set 
up  in  his  defence,  and  the  plaintiff  fippealed* 

Shtfife^  for  the  plaintiff  and  appellant* 

Lawsofif  contra. 

Bullard^  J,  delivered  the  opinion  of  the  court. 

The  defendant  is  the  grand-father  of  William  Day,  janr.« 
and  became  his  tutor  after  the  second  marriage  of  the  plain- 
tiff, his  mother,  and  received  the  proceeds  of  the  estate  of  Tho<* 
mas  W.  Day,  the  father  of  the  minor  child.  Upon  the  death 
of  the  grand-son,  his  mother  inherited  his  estate  as  sole  heir, 
and  this  action  is  brought  to  compel  William  Day,  the  grand* 
father,  and  late  tutor,  to  render  an  account  of  his  administra- 
tion. 

The  defendant  claims,  1st,  allowance  for  the  price  of  a  slave 
Stephen,  which  in  his  answer  he  alleges  was  loaned  or  given 
by  verbal  agreement  to  his  son  Thomas  W.  Day,  the  father  of 
the  minor,  and  that  the  slare  either  belonged  to  him,  the  re- 
epondent,  or  he  was  entitled  to  the  proceeds  thereof  by  revef* 
sion,  the  act  being  invalid  as  a  donation ;  and  2d,  for  (MO 
loaned  to  his  son. 
def^nTmi^  L  We  are  of  opinion  that  the  defendant  is  precluded  from 
a  TeijMl  doM-  setting  up  any  iitle  or  claim  to  the  slave  Stephen  or  the  price 

tion  01  a  uave  to  * 

hit  ton,  and  at  foT  which  he  was  sold.  Admitting  the  title  to  have  been  in 
ofa&miijmee-  ^i^  previously,  and  that  the  verbal  donation  per  se,  was  in- 
!ldf  Mtfir^p^  sufficient  to  divest  him,  yet  the  defeadant,  as  a  member  of  the 
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iamily  Bieetiog,advised  tho«ale  of  the  property  and  suflTercdthe  EAtnm  IH; 
slave  to  be  sold  as  the  property  of  his  son  Thomas  W.  Day ;  ^^^V  ^ 
and  in  an  act  of  partition  in  the  record,  apd  signed  by  the  de-  «iu»fu 
fend  ant,  the  price  of  the  slave  is  set  down  as  forming  a  part  o^v* 
of  the  estate  which  came  into  his  hands  as  tutor  of  the  heir  at  SoTehiid  ^th« 
law.  Nor  can  we  recognize  the  defendant's  right  as  rever-  ^U|^J^'  -1,1^ 
sioner  on  the  authority  of  the  case  of  Preiean's  heirs  vs.  Le  ^^  «*«•  ^* 

ilaTeorttiepro* 
Blanc,  (3  La.  Rep.,  22 ;)  upon  which  the  counsel  relies.    The  oeedt,  although 

donee,  T.  W.  Day,  did  not  die  without  posterity  which  we  »,  dkr^noT  Si-* 

have  recently  decided  to  be  an  indispensable  condition  to  the  ^"!lri"J  of  titles 

right  of  reversion  or  return ;  Rouanet  vs.  Hunt,  (tutor,)  17  La.  only  eotiUed  to 

—J  Aru\  ^*®  rCTenion  of 

Kep.,  4U9.  the  thing  dona* 

II.  With  respect  to  the  defendant's  claim  to  retain  •560,  ^'ee^w^ 
averred  by  him  to  have  been  loaned  to  his  son,  a  single  wit-  •^  u^^^'foSi 
ness  deposes  that  Thomas  W.  Day,  the  son,  told  him  in  ]884t  in  hit  taecet- 

Ml  J~Ll>fc 

that  his  father,  (the  present  defendant,)  had/tifntsAed  him  with 
250  dollars  to  pay  for  land  purchased  of  John  Allen,  and  he  told 
witness  that  his  father  furm$hed  him  with  300  dollars  or  up- 
wards, the  precise  amount  not  recollected,  to  aid  him  in  paying 
for  a  negro  girl  by  the  name  of  Charlotte. 

This  kind  of  evidence,  not  hearsay,  as  was  contended,  bat 
the  extra  judicial  confessions  verbally,  of  deceased  persons  is    Avitnentes* 
the  weakest  of  any.     It  cannot  even  be  contradicted,  much  extra^  jodiciai 
less  can  the  witness  be  convicted  of  perjury.      The  only  wit-  J2/*^2u*^7* 
ness  to  disprove  the  confession  no  lonirer  exists.    But  the  tes-  deceased  person 

isthe  veakestof 
timony  of  a  single  witness  is  insufficient  without  corroborating  all    testimoDr ; 

circumstances,  to  prove  a  debt  above  8500.  It  is  true  that  if  eontradieted  or 
a  single  witness  were  to  depose  to  his  knowledge  of  two  sue-  t^^^'LriuI 
cessive  loans  amounting  together  to  more  than  $600,  the  evi-  xy  ^ithoarii  he 

may  swear  nlse- 

dence  might  be  sufficient,  because  that  would  be  proving  two  ij. 
distinct  contracts.    But  proof  by  one  witness  to  a  single  con-    sq^  ^poof  b? 
fession  of  an  aggregate  amount  of  more  than  $500,  is  in  our  J^arie'ttrofei^ 
opinion  insufficient  without  some  circumstances  in  corrobora-  uon  of  ^n  a^- 

Rregalo  amount 

lion.  What  is  there  in  the  case  to  strengthen  the  statement  above  soo  doi- 
of  the  witness  ?  Let  it  be  observed  in  the  first  place  that  the  eient  ^  trithout 
confession  was  not  that  the  father  had  loantd  but  that  he  had  !!??^  !!1!!!^ 

^  VOL.  XIX. 


266  CASES  IN  THE  SUPREME  COURT 

EASTXHir   Jii».fi4muhed  the  son  with  the  money,  and  although  in  ordiaarf 

^'      _1^  cases  it  would  amount  to  the  same  thing  as  there  would  exist 

•iLLisFH      an  obligation  to  refnnd.    Yet  between  the  father  and  his  son, 

BAT.         about  to  establish  himself  in  the  world,  the  former  might  be 

•tiBM;        ai- presumed,  without  much  yiolence,  to  intend  an  adyancement 

vitms  testified  ^'  donation.      When  settling  the  estate  of  the  son  no  such 

luiowi^     ^^  claim  was  pretended.     If  the  alleged  loan  was  made  after  the 

two    aueceaaive  marriage  of  the  son  it  was  a  community  debt,  and  the  commu- 

loftDt  or   iHimty 

amounting    to-  nity    was  settled  with  the  widow  by  the  defendant  himself, 

£^^$50orthe  without  adyancing  any  such  pretensions.   These  circumstances 

ST wSdcaT***'  satisfy  us  that  the  setting  up  of  such  a  claim  against  the  grand-* 

son's  estate  is  an  afterthought,  and  that  the  money  was  fur* 

nished  not  as  a  loan  but  as  an  advancement. 

The  court  in  our  opinion  erred  in  allowing  an  ofisett  for  the 
yalue  of  the  slaye  Stephen  and  for  the  660  dollars. 

The  judgment  of  the  Court  of  Probates  is  therefore  reversed, 
and  proceeding  to  render  such  judgment  as  ought  to  have 
been  giyen  below,  it  is  further  decreed  that  the  plaintiff  recov* 
ex  of  the  defendant  four  thousand,  one  hundred  and  eighty* 
three  dollars  and  ninety-two  cents,  the  bahnce  in  his  hands  as 
tutor  of  William  Day,  junr.,  together  with  interest  at  five  per 
cent,  irom  and  after  this  day,  July  8,  1841,  with  costs  in  both 
courts. 
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APnUL  FmOK  TBX  COMJfZBCIAL  COUBT  OV  HXW  ORLXAHt.  ^.^ . 

■OOFKB  IT  AL. 

*  TO. 

The  effect  of  a  Talid  abandonment  of  the  object  or  property  insured,  it  to  trans-       WHinrxT. 

fer  it  to  the  anderwriters,  who  take  the  place  of  the  insured. 
Tbe  imderwnten  are  subrogated  to  the  rights  of  the  insoz^  bj  the  abandon- 

HMQt,  whkh  also  goes  to  iaehide  the  9pe»  recupertmdi. 
So  a  sale  of  a  yessel  at  the  port  of  necessity,  by  the  master,  under  necessitous 

circumstances,  vests  the  purchaser  with  a  good  title.    The  insured,  after 

abandonment,  cannot  set  up  any  dum,  or  maintain  an  action  against  the  pur- 

efaaaer  to  reeoTer  her. 

This  is  an  action  by  the  late  owners  of  the  ship  Bombay,  to 
recorer  her  from  the  defendant,  who  is  a  third  purchaser  and 
owner,  after  she  had  been  sold  as  a  wreck,  and  abandoned  by 
the  plaintiffs',  her  owners,  to  the  underwriters. 

The  facts  of  the  case  are  so  fully  stated  in  the  opinion  of  the 
court,  that  it  is  unnecessary  to  recapitulate  them. 

The  cause,  after  an  elaborate  investigation,  with  a  mass  of 
testimony  relating  to  the  loss,  abandonment,  sale,  purchase 
and  repair  of  the  vessel,  &c.,  was  submitted  to  a  jury.  There 
was  a  verdict  and  judgment  for  the  defendant,  and  the  plain- 
tifis  appealed. 

SosditUf  for  the  plaintiffs  and  appellants. 

GrymtB  ^  Benjamin^  for  the  defendant. 

Crdrlandi  /.  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  to  recover  from  the  defendant  a 
ship  called  the  Bombay,  which  the  plaintiffs  allege  belongs 
to  them,,  together  with  $10,000  damages.  A  writ  of  seques- 
tration was  asked  for  and  obtained ;  tbe  ship  sequestered  and 
xeleased,  upon  giving  bond  as  required  by  law. 

The  defendant,  for  answer,  says  this  action  cannot  be  main- 
tained,  because,  if  the  plaintiffs  ever  had  any  right  or  title  to 
the  ship,  which  is  not  admitted,  they  have  transferred  and  aban- 
doned all  their  rights  to  certain  insurance  companieil  who  had 
taken  and  held  risks  upon  the  vessel  at  the  time  of  the  loss. 
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£A«nm]i    Bit.  and  ai  the  institution  of  this  suit,  no  right  existed  in  the  plain- 
•^'  '*"'•    tiffs. 

■oopBR  IT  AL.  For  further  answer,  the  defendant  says,  he  is  in  possession 
womrst.  of  said  ship  by  a  legal  and  just  title.  He  avers  that  the  Bom- 
bay, on  or  about  the  5th  of  February,  in  the  year  1838,  departed 
from  New  Orleans  on  a  voyage  to  the  port  of  Boston,  then 
belonging  to  persons  unknown  to  him.  That  she  was  wrecked 
near  the  Tortugas,  but  by  the  assistance  of  the  wreckers  on 
the  coast,  was  got  off  the  reef  in  a  leaky  and  sinking  condition, 
and  afterwards  abandoned  by  the  captain,  crew  and  sailors  as 
being  wholly  worthless  and  unseaworthy,  and  incapable  of 
being  brought  into  any  port  where  she  could  have  been  re- 
paired. That  prior  to  being  so  abandoned,  the  vessel  was 
stripped  by  the  sailors  of  all  her  apparel,  tackle  and  furniture, 
which  was  carried  to  Key  West,  libelled  and  sold,  and  the  hull 
and  masts  left,  without  the  master  having  any  means  of  saving 
her,  at  a  distance  from  any  place  where  repairs  could  be  made. 
The  master  being  fearful  that  if  he  delayed,  until  he  could  hear 
from  the  plaintiffs,  the  hull  would  be  lost,  had  it  sold  at  public 
auction  at  Key  West,  where  it  was  adjudicated  to  Tifts  &  Co. 
for  $1460,  who  paid  the  money  and  received  a  bill  of  sale  for 
the  vessel.  That  afterwards  defendant,  in  behalf  of  himself 
and  partners  purchased  the  ship  from  Tifts  db  Co.  for  $12000 ; 
they  having  previous  to  the  sale  expended  a  large  amount  in 
repairs  and  refitting  her  and  labor  in  raising  and  getting  the 
water  out  of  her.  That  in  the  sale  at  auction,  the  master  acted 
as  the  agent  of  all  concerned ;  that  it  was  a  case  of  extreme 
and  eminent  necessity  that  justified  the  sale,  which  was  made 
in  good  faith  and  in  the  exercise  of  a  sonnd  discretion,  under 
eixoumstances  that  warranted  it,  wherefore  it  is  good  and  valid. 
He  further  says  the  sale  has  been  ratified  and  approved  by 
plaintiff. 

•  It  is  further  alleged,  that  in  the  event  of  the  court  being  of 
opinion  that  the  sale  is'not  valid,  then  the  defendant  is  entitled 
to  $25,000  for  salvage,  repairs  and  other  expenses  in  savings 
thaship  and  refitting  her,  for  which  he  prays  judgm^ni  and 
•lainUB  a  lien. 
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Sometime  after  this  answer,  the  plaintiffa  filed  a  supplemental  EAsrismir   Dib. 
petition  alleging  frand  and  collusion  between  the  captain  of  the  ■■   "^* 
ship  and  Tifts  &  Co.,  the  wreckers  and  purchasers.    He  says  "*^'"  "  ^^ 
the  captain  was  bribed  by  the  wreckers  to  sell  and  sacrifice  the     whitkbt. 
ship,  when  there  was  no  necessity  for  so  doing.     That  the 
whole  proceeding  was  illegal,  fraudulent  and  collusive,  and 
cannot  divest  petitioners  of  title,  of  all  of  which  the  defendant 
was  well  aware  before  he  purchased.     To  this  the  defendant 
filed  a  general  denial. 

The  evidence  shows  that  the  plaintifis  were  the  owners  of 
the  Bombay ;  they  chartered  her  to  the  Messrs.  Lombard,  of 
Boston,  to  make  one  or  more  voyages  from  that  port  to  New 
Orleans,  and  at  the  instance  of  the  charterers,  the  owners  ap- 
pointed Micah  Humphreys  the  master.  The  vessel  was  insured 
by  the  Atlas  and  Columbian  Insurance  Companies  in  Boston, 
for  ^86,000.  She  sailed  from  New  Orleans  on  the  5th  of  Feb* 
ruary,  1838,  and  struck  on  the  Loggerhead  reef  near  Tortugas, 
on  the  night  of  the  10th,  being  at  the  time  under  full  sail.  A 
few  minutes  after  the  ship  struck,  a  signal  was  made  for  assist- 
ance ;  several  wrecking  vessels  being  jn  sight,  they  imme- 
diately came  on  board,  and  told  the  captain  in  reply  to  his 
request  for  immediate  help,  they  could  give  him  no  other  assist- 
ance than  to  take  out  his  cargo,  and  that  the  sea  was  too  rough 
for  them  to  come  alongside  then.  The  ship  ^remained  on  the 
reef  several  days,  when  about  a  third  of  her  cargo  was  tak^n 
out,  she  got  off,  and  after  much  difficulty  was  taken  into  Tor- 
togas  harbor,  where  she  was  unloaded,  the  cargo  taken  to  Key 
West;  the  ship  stripped  of  her  sails,  rigging,  tackle  and  fur- 
nitare,  leaving  her  hull  with  the  masts  and  spars  only  at  Tor- 
tngaa,  which  is  an  island  inhabited  only  by  the  keeper  of  the 
light-house  and  his  family. 

The  news  of  the  ship  being  wrecked  was  communicated  by 
the  master  on  the  17th  of  February,  by  a  vessel  bound  to  New 
Tork  or  Boston,  and  was  published  in  the  papers  of  the  latter 
ci^  on  the  8th  of  March.  On  that  day,  the  plaintifl!",  Robert 
Hooper,  Jr.,  made  an  abandonment  as  for  a  tola!  loss  to  the 
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Eastskv  Dis.  Columbian  Insurance  Company,  and  on  the  next  day  John 
^'  —  Hooper,  Jr.  made  a  similar  abandonment  to  the  Atlas  Insui^ 
HOOPER  rr  AL.  ance  Company.  Before  the  expiration  of  the  sixty  days  from 
warrvsT.  the  time  of  abandonment,  the  pllaintiffi  received  $6000  on  ac^ 
count  of  the  policy  from  the  Columbian  office  and  on  the  0th 
of  May  Robert  Hooper  addressed  a  second  letter  to  the  presi* 
dent  of  that  company  demanding  payment  of  the  balance  due 
on  account  of  the  loss,  referring  to  his  previous  abandonment. 
On  the  10th  of  March  captain  Gifford  was  sent  to  Key  West 
by  the  owners  of  the  ship  and  cargo,  to  look  after  their  inte- 
rests, which  place  he  reached  on  the  6th  of  April.  From  him 
information  was  received,  upon  which,  on  the  26th  of  April  a 
power  of  attorney  was  sent  to  him  by  the  plaintiffs  and  the 
insurance  companies,  by  which  they  jointly  and  severally  au- 
thorized Gifford  to  demand  of  any  a^d  all  persons  the  custody 
of  the  Bombay,  "  and  in  our  names  as  the  lawful  owners  of 
said  ship,  to  take  the  actual  custody  and  possession  of  the 
same,  her  tackle,  apparel  and  furniture,"  and  against  all  per^ 
sons  who  may  refuse  or  resist  him  in  taking  such  possession^ 
"  in  our  names  to  pursue  or  institute  any  libel,  process,  suit  or 
claim  in  admiralty  or  at  common  law,"  and  the  same  to  proise- 
cute  *'  in  our  names  and  behalf."  At  the  time  of  the  ezecu* 
tion  of  this  procuration,  a  paper  was  signed  by  all  the  parties, 
stipulating  that  the  rights  the  plaintiffs  had  against  the  insu- 
rance companies  should  not  be  prejudiced  by  the  act. 

Soon  after  the  reception  of  this  power  this  suit  was  insti- 
tuted, atid  the  defendant  says  it  cannot  be  maintained,  as  the 
plaintiffi,  by  their  abandonment  and  receipt  of  a  part  of  the 
money  due  on  the  policy,  have  divested  themselves  of  all  right 
or  title,  and  the  same  is  vested  in  the  insurance  companies. 
Theeffeetofa      ^^  ^^  a  well  established  principle,  that  the  effect  of  a  valid 
meni  of  Ae^'ob^  ft^a^^^oonient  is  to  transfer  the  property  in  the  object  insured. 
i^KiJed^"^'*^  The  payment  of  a  total  loss  by  the  insurers  or  their  liability  to 
transfer  it  to  the  pay  such  a  loss  in  consequence  of  an  abandonment,  gives  them 
who    take   the  &  title  to  the  property  or  what  remains  of  it ;  2  Phillips  on  In- 
TdaM  of  the  in-  ^^j^^^  417 .  j^^  1941 .  Marshall  on  Insurance,  000 ;  6  Mar- 
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tiot  N.  S.  371.    The  Supreme  Court  of  the  United  States  in  Eutkbit    Ihc 
a  case  in  4  Peters  139  and  another  in  6  Cranch  968,  say,  an     ^^^*  ^^^'  - 
abandonment  if  legal,  puts  the  underwriters  completely  in  the  ■•«"*  "  ^^ 
place  of  the  assured,  and  the  agent  of  the  latter  immediately     wBimT. 
becomes  the  agent  of  the  former.     The  correctness  of  this  doc* 
trine  is  not  denied  by  the  counsel  for  the  plaintiff*,  but  he  says 
an  abandonment  after  it  has  been  accepted,  may  be  revoked 
or  suspended  if  the  parties  agree  to  it.     This  is  no  doubt  true, 
but  the  question  arises  how  does  the  admission  operate  on  this 
case  ?    That  the  parties  have  not  agreed  to  revoke  the  aban- 
donment is  clear,  from  the  agreement  entered  into,  when  the 
power  of  attorney  to  Giffbrd  was  executed.     The  rights  of  the 
plaintifls  on  the  insurance  companies  were  not  to  be  affected 
hy  it.     Has  there  been  any  suspension  of  the  abandonment  ? 
It  would  not  seem  so,  from  the  fact  that  one  of  the  plaintiffs 
called  on  the  underwriters  for  the  whole  amount  of  the  loss      ^^^  undcr- 
withia  fifteen  days  after  the  power  of  attorney  was  executed*  ^"tcps  *«  «ib- 

^  f^  J  ranted    to   the 

The  underwriters  are  subrogated  to  the  rights  and  interests  of  ri^ts  of4hein- 
the  insured ;  5  Paige  285 ;  and  the  abandonment  goes  so  far,  abandonment,  ^ 
as  to  inclade  the  9pe9  recuperrnndi;  2  Phillips  Ins.  420.  It  is  to'^'indude^ 
not  easy  to  imagine  a  more  complete  investiture  of  rights  and  ^  rtcupenmr 
no  formal  deed  of  cession  is  necessary  to  pass  them. 

llie  counsel  for  the  plaintiffs  contends  their  abandonment  is 
not  legal,  as  the  injury  sustained  by  the  ship  was  not  of  the 
▼aloe  of  one  half  of  her  after  she  was  repaired.  This  argu- 
mant  might  be  a  formidable  one  if  the  case  were  between  the 
plaintiffs  and  underwriters,  in  behalf  of  the  latter,  but  it  cannot 
be  properly  urged  against  a  third  person*  to  deprive  him  of 
tiaX  which,  he  appears  to  have  purchased  in  good  faith,  at  the 
«aaie  tMaa  it  appeats  the  pkunlifie  are  holding  oi^  to  their  claim 
for  a  tolal  kes  against  the  anderwriteis.  But  to  waive  any 
sueh  ebjeetion,  we  are  satisfied  the  injury  or  loss  amounted  to 
more  than  haU  the  value  of  the  vessel  after  she  was  repaired* 
deducting  a  third  of  new  for  old. 

The  evidence  satisfies  us,  the  ship  could  not  have  been  tho- 
roughly repaired  at  Key  West,  if  the  captain  and  wreckers 
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EAflTsftir  Di8.  could  have  carried  her  there,  when  she  was  gotten  off  the  reef. 
Jufyy  1841^  ipjjg  ^^^^  ^^^^  could  have  heen  done,  would  have  heen  to  patch 

■oopiR  BT  At.  lief  ^p^  9Q  that  she  could  reach  another  port.  Very  little  more 
waiTKBT.  could  have  been  effected  at  Key  West  than  was  done  at  Tor* 
tugas  harbor,  and  the  risk  to  the  vessel  of  making  repairs  al 
the  former  place  was  greater  than  at  the  latter,  from  the  fact 
of  the  harbor  being  more  exposed.  The  vessel  must  neces- 
sarily have  been  brought  to  New  Orleans  or  carried  to  a  more 
distant  port,  the  risk  and  trouble  of  which  ought  to  be  taken 
into  consideration.  Marcy  &  Bailey,  who  are  ship  carpenters, 
and  had  ample  opportunities  of  examining  the  ship,  say  this 
would  be  worth  at  least  $10,000,  the  repairs  in  New  Orleans, 
according  to  Robertson's  estimate,  which  includes  cables  and 
anchors  and  some  expenses  that  are  included  in  the  above  sum, 
amounted  to  about  i8000,  which  makes  the  sum  of  $18000. 
The  testimony  as  to  the  value  of  the  vessel  after  she  was  re- 
paired, shows  she  was  not  worth  more  than  $28,000,  then 
deduct  the  third,  of  new  for  old,  which  applies  to  the  materials, 
and  not  the  labor,  from  the  $18,000,  and  more  than  half  the 
value  will  remain ;  if  this  calculation  was  to  be  made  of  the 
costs  of  repairs  at  the  port  of  necessity  (Tortugas)  it  would  be 
more  onerous  on  the  plaintiffs,  and  increase  the  costs.  As  the 
cause  is  now  presented  to  us  we  think  there  were  sufficient 
grounds  to  authorize  the  abandonment  for  a  total  loss. 

So  a  nie  of  a  '^^^  plaintiffs  therefore  stand  before  us  divested  by  their 
J?J|i^2jL^  own  act  of  all  rights  to  the  vessel,  and  cannot  recover  it.  We 
the  maiter  un-  know  of  no  law  that  authorises  a  party,  who  has  parted  with 

der   Dcccmtom 

cireamttanoet,    all  his  rights  to  property  and  subrogated  another  to  them,  that 
ehaier  vi£  a  ^U  authorize  him  to  set  up  title  and  recover  the  thing  in  the 
lum^^'  ^er  ^^^^^  ^^  ^  ^^^^  person,  under  the  pretext  that  the  benefit  is  to 
JJJJ2^™J2"*»     result  to  the  subrogated  party,  without  it  being  so  alleged, 
any  claim,  or     The  judgment  of  the  Commercial  Court  is  therefore  affirmed 

maintain  an  ao« 

tion  against  the  With  costs,  Without   prejudice  to  the  rights  of  the   under* 

porehaaer  to  re-       # 

•oTtr  iwr.         writers. 
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iKumsK  Ik 
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Memormadum  artieles  mre  liable  to  no  eonltnietiTe  or  total  Iom,  to  loiy  at  ^k^  *Amm*?pimi 
eootinae  of  any  Talae  i  althoogh  tfiej  are  so  damaged  ai  to  be  rendered  abto^  xvtu&AHCi  co» 
latdj  of  no  valoe,  still  if  they  remain  m»ftecie,cie  oan  be  designated  bf  tlie 
tsme  name,  the  underwriters  are  not  liable  for  a  total  loss. 

80  where  a  boat,  loaded  widt  fiork  in  balk,  and  some  floor  and  beam,  was  paMlgr 
destrojed  hj  fire,  bat  the  bottom  floated  on  to  the  port  of  destination,  vStk 
aboat  11  per  cent  of  the  cargo  of  pork,  it  being  much  roasted  and  barbaeoed, 
yet  was  recognized  at  pork.  Held  that  the  insnrers  were  not  liable  as  for  a 
totUloss. 

Thb  is  an  action  on  a  valued  polity  of  insurance  on  a  Cargo 
of  pork  lA  bulk,  beans  and  flour,  valued  at  $3480 ;  the  voyage 
commencing  at  Vicksburg  and  to  continue  until  the  flat-boat  in 
which  said  cargo  was  shipped,  landed  safely,  and  moored  in  the 
port  of  New  Orleans.  On  her  way  down  she  took  fire  about 
10  leagued  above  the  city  and  burnt  nearly  to  the  water's  edge^ 
The  bottom  however  floated  down  with  the  pork  in  a  damaged^ 
barbacued  condition,  which  was  sold  at  nearly  a  total  loss,  and 
the  plaintifis,  who  are  the  insured,  abandoned  to  the  under- 
writers as  for  a  total  loss.  They  pray  judgment  for  the  value^ 
to  wit,  $3480. 

The  defendants  denied  that  there  was  such  a  eargo  as  wai 
represented,  but  that  it  was  made  up  with  a  view  to  defraud 
them ;  and  no  cargo  of  the  value  claimed  ever  existed,  eitbej^ 
before  or  at  the  time  of  the  alleged  loss  'by  fire ;  and  that  said 
loss,  if  any,  was  occasioned  by  plainlifis'  fault  and  with  a  vie^ 
to  defraud  them.    They  pray  Judgment  in  their  favor. 

On  the  issues  thus  made  up,  and  the  evidence  showing  the 
cargo,  the  value  of  which  is  claimed,  to  be  composed  of  memo* 
random  articles,  and  perishable ;  there  was  a  verdict  and  judg'^ 
ment  for  the  defendants,  and  the  plaintiffs  appealed^ 

Grymetf  for  the  plaintifis  and  appellants» 

Mmfbinf  for  the  appellees* 
Sft        vol..  xix> 
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Eastzsit   Dis.      BuUardf  J.  delivered  the  opinion  of  the  court. 

July,    1841. 

sKTirirxB  &c        This  is  an  action  upon  a  valued  policy,  and  the  insured  claim 

"*w."*^'      for  a  total  loss  by  fire,  which   is  one  of  the  perils   insured 

wssTK&ir     affainst.    The  merchandize  insured  was  bulk  pork,  beans,  and 

ivtuRjurci  CO.  flour,  valued  at  $3480,  laden  on  board  a  flat-boat  bound  from 

Vicksburgh  to  New  Orleans.     The  boat  was  destroyed  by  fire 

about  thirty  miles    above  New  Orleans,   except  the  bottom, 

which  was  afterwards  floated  down  to  the  city  with  a  remnant 

of  the  cargo,  much  injured  by  fire.     That  remnant  amounted 

to  7723  lbs.,  represented  by  the  port- wardens  as  the  whole 

more  or  less  damaged  by  fire  and  unmerchantable.     It  was 

sold  at  auction  and  brought  2|  cents  per  pound. 

The. defendants  deny  all  the  allegations  in  the  petition  except 
the  execution  of  the  policy,  and  they  further  say  that  the  plain- 
tiffs never  had  on  board  the  boat  the  articles  or  property  in- 
sured, nor  had  they,  with  intention  to  defraud  the  defendants* 
,  the  whole  interest,  valued  by  th^se  respondents,  at  risk  at  any 
time  at  or  since  the  said  insurance  and  that  the  loss,  if  any,  was 
occasioned  by  the  fault  or  fraud  of  said  petitioners. 

There  was  judgment  in  the  District  Court  for  the  defendants, 
and  the  plaintififs  appealed. 

^"^^The  defence  in  this  court  rests  on  two  grounds,  which  have 
been  argued,  to  wit :  that  the  insured  never  bad  at  risk  the 
amount  of  produce  represented  by  them^  and  that  the  loss  was 
occasioned  by  their  own  fraud  or  fault ;  and  secondly  that  the 

Articles  are  lia-. produce  insured,  was  composed  altogether  of  memorandum 

BtractiTe  or  total  articles,  and  that  a  real  total  loss  has  not  been  shown  so  as  to 

lh5  c*SiUnue  of  ^^^^^^  ^^^  insured  to  recover. 

thoagJTuieVare,     T^^^  ^^^^  ^'®  ^^^^  taken  of  the  «econd  ground  renders  it 

re^K"£  «el"s  to  inquire  into  the  first. 

Bolotelj  of  no  fhe  doctrine  in  relation  to  memorandum  articles  is  well  set- 
value,    sttll,    if 

they  remain  in  tied  at  the  present  da}"* ;  as  it  relates  to  them  there  is  no  con- 

Bpecie,  or  &ut  he  ,  ,  «      i  i  .  i**      i. 

designated  bj  structive  total  loss.  So  long  as  they  continue  to  be  of  any 
theunderwriters  val^e  the  Underwriters  are  not  liable  for  a  total  loss.  And 
%ZSS^m!^^^  from  most  of  the  cases,  says  Phillips,  it  seems  that  although 
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they  are  so  damaged,  as  to  be  rendered  absolutely  of  no  valae^  Bastkuk    Dis. 
still  if  tkey  lemaia  in  specie,  if  they  so  subsist  that  they  miy         ^*       JL. 
3till  be  properly  designated  by  the  same  name,  the  undervvri-      ke^vnedt 
ters  are  not  liable  for  a  total  loss ;  1  Phillips,  487.  x.,™,™* 

Lord  Mansfield  held  in  rejrard  to  a  carojo  of  fish,  which  was  "**'  ^^  ^  y^^'' 

.  ^  ^  iBTSUftAKG*  CO. 

absolutely  spoiled,  yet  which  arrived  and  still  existed  in  spe^ 
ciCy  so  that  it  might  still  be  called  Jish^  that  the  assured  could 
Bot  recover.  (Same.) 

In  the  present  case,  flour  and  pork  in  bulk,  are  expressly 
declared  by  the  policy  to  be  warranted  free  from  average  un- 
less general. 

The  pork  which  arrived  in  port  amounted  to  about  eleven  So  where  a 
per  cent«  of  the  alleged  cargo,  and  although  much  damaged  by  ^ith'  pork  in 
fire,  was  yet  easily  recognized  as  pork.  It  has  been  contended  g^^p'  ^"j  boST 
that  pork  roasted  or  barbacued  as  this  was,  could  no  longer  be  ^*"  pjrjiy  de- 

'^  "^  Btroyed  by  fire^ 

properly  called  bulk  pork.    By  bulk  pork  we  understand  that  but  the  bottom 

,.-,  ^  .,  ...  ..  J  ».i      floated  on  to  the 

which  IS  not  put  up  m  barrels ;  it  is  true,  it  is  understood  to  be  port  of  deatina- 
in  its  raw  state,  and  not  roasted,  broiled  or  barbacued.  But  ac-  i7"™  cent,  of 
cording  to  the  current  of  authorities,  the  test  is  that  it  should  ^**®  ^7^  .  ^^ 
remain  in  specie,  and  still  properly  designated  by  the-  same  ■°°®*'.  ^^^ 
name.  Now,  although  partially  prepared  for  consumption  by  yet  vasrecogni- 
cooking,  and  having  undergone  a  partial  chemical  change,  the  iK>^  that  the  in- 
pork  was  still  pork,  and  if  not  ia  barrels  and  packed  up,  was  ^^  I^'for"*'* 
still  in  bulk,  a  mere  accidental  condition  of  the  thing.  A  ham^  total  loa«.. 
either  boiled  or  roasted  is  still  a  ham,  as  much  as  a  rotten  fisk 
is  still  a  fish,  although  the  former  is  no  longer  raw,  and  the 
latter  by  the  process  of  decay  may  have  become  utterly 
useless,  as  an  article  of  human  food,  yet  still  retained  the  ex- 
ternal form  of  fish.  The  case  of  the  rotten  fish  was  certainly 
very  strong — much  stronger  than  roasted  salt  pork ;  the  latter 
was  still  eatable,  though  not  merchantable,  while  the  former, 
by  a  slower  chemical  process  of  putrefaction  had  become  loath- 
some. Both  these  cases  are  distinguishable  from  the  patd  de 
foie  graSt  supposed  in  the  argument  by  the  counsel  for  the 
appellant.  It  is  true  such  a  pie  is  no  longer  goose  livers,  but 
the-  reason  is«  not  that  the  livers  are  cooked,  but  that  being 


a 
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On,  oombmed  with  Tarious  other  ineiedients  and  eoadiments  a  new 
'^'         ■*-  article  of  food  is  prodaced  by  the  culinary  art,  believed  to  be 


TAvesAJv      j^n  agreeable  compound. 


-Of, 

wtmmm         Jq  the  present  case  we  are  of  opinion  that  the  plaintiffs  have 

iKvoMAjxcEto.  failed  to  show,  either  that  total  phy;3ical  extinction  of  the  thing 

JnsQffed  or  total  destruotion  of  value,  which  would  entitle  them 

to  recover  under  the  policy.    A  part  of  the  cargo  arrived  at 

> 

the  port  of  destination,  deteriorated  it  is  true,  by  fire,  but  still 
in  specie.  Nor  was  there  in  this  case  such  a  breaking  up  of 
the  voyage  as  authorized  the  insured  to  claim  as  for  a  total 
loss.  The  damage  happened  within  a  short  distance  of  the 
port  of  destination,  and  the  bottom  of  the  boat  proceeded  in 
safety  with  a  remnant  of  the  cargo ;  1  Wheaton,  219 ;  2  Phil- 
lips, 339. 

The  judgment  of  the  District  Court  is  therefore  affirmed, 
with  costs. 


VAUGPAH  M.  WE»TERIf  MARIWia  AND  FIRE:  IN8U- 

RAVC]li2  COBfPANY. 

AMAL  FBOK  TBV  COXXnorAli  COTOT  Of  XSW  OMLSAVS. 

The  fact  of  th^  proper^  of  the  insured,  being  purehiised  by  his  son  at  a  sale 
made  by  the  master  of  the  damaged  cargo,  is  not  sufficient  to  proTe  that  the 
pwehase  'was  made  qn  aoeount  of  liis  ^ther,  or  in  any  mamierto  afl^  the 
validity  of  the  stls. 

This  is  an  action  on  a  policy  of  insurance  taken  out  of  the 
office  of  the  defendants,  and  which  it  is  alleged  covers  the  loss 
on  25  lu)g8heads  of  tobacco,  estimated  attlSOO;  which  was 
shi|iped  with  other  tobacco  on  the  flat-boat  called  the  Lady 
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Marshally  Jamee  Saanders,  master ;    and  which  was  sunk  in  Eismm    Djs. 
Green  river,  by  one  of  the  perils  insured  against ;    abandoned         ^* 
to  the  underwriters  as  a  total  loss,  and  sold  in  its  damasked      ▼aubhaw 
state,  by  the  master  for  account  of  all  concerned ;    and  it  was      westeutI 
purchased  by  the  plamtin's  son.  iirsumjLHcBco. 

The  defence  is,  the  plea  of  the  general  issue ;  and  that  the 
proceedings  in  selling  the  tobacco  are  illegal,  the  sale  preten- 
ded and  that  the  plaintiffhas  no  cause  of  action. 

There  was  a  verdict  and  judgment  for  the  amount  claimed 
and  the  defendants  appealed.  . 

Peyton  Sc  Jones^  for  the  plaintiff  and  appellee. 
Majfbin  it  Gryme^,  for  the  appellants. 
JMorphy^  J.  delivered  the  opinion  of  the  court. 

The  circumstances  of  this  case  are  the  same  as  those  of  Robert- 
son &  Brummell  against  the  same  defendants,  decided  this  day; 
ante  M7.  The  plaintiff's  claim  for  a  total  loss  is  under  the  same 
policy  and  for  tobacco  shipped  on  board  of  the  same  flat-boat. 
The  evidence  is  therefore  precisely  the  same  in  relati<m  to  the 
aecident  which  occasioned  the  loss  and  the  subsequent  dispo- 
sitioB  of  the  tobacco.  The  only  difference  between  the  two 
cases  is,  that  in  the  present  the  plaintiff  did  not  buy  ia  his  to- 
bacco. It  appears  from  the  evidence  that  plaintiff  was  not  pre- 
sent at  the  sale ;  was  residing  at  a  distance  of  about  seventy 
miles  from  the  spot  where  the  sale  took  place  and  did  not  in 
any  way,  before  or  after  the  sale,  interfere  with  or  exercise  any 
control  over  the  tobacco.  It  was  purchased  by  Wm.  H.  Vaug- 
han,  a  son  of  the  plaintiff,  who  was  a  tobacco  trader  residing 
in  Green  county.  In  the  absence  of  any  other  circumstance 
the  jury  were  perhaps  of  opinion,and  we  cannot  say  they  erred, 
that  the  mere  fact  of  the  close  connection  subsisting  between 
the  plaintiff  and  the  purchaser  was  insufficient  to  prove  that 
the  purchase  was  made  for  the  account  of  the  former. 

The  judgment  of  the  commercial  court  is  therefore  affirn^d 
with  costs. 
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EitTERN    Di8.        FERGUSON  A  HAIX  ET  AI..  ««.  THBIR  CREDITORS. 

Julff,   1841. 

—  APPEAI  FROM  THE  COUAT  OP  THE  TIBMT  JUDICIAL  BISmiCT. 

FBROUSOH 

&  HALL  IT  AL.  The  Syndic  cannot  claim  the  reversal  of  a  judgment  which  reduces  claims  on 
THBim  '^^  tableau,  and  when  he  and  none  of  the  creditors  whom  he  represents  are 

CRSBiTORS.         aggrieved. 

le^liS'  ^  where  a  creditor's  daim  is  reduced  from  a  privilq^d,  to  an  ordinary  one, 
lina  ^^^  ^^  ^^^^  ^^^  <^PP^l»  ^®  syndic  representing  the  nuua  of  creditors,  who 
51    128  are  benefited,  cannot  appeal  or  have  the  judgment  altered. 

A  privil^ied  claim  of  the  vendor,  will  not  be  allowed  on  goods,  mingled  with 
an  old  stock,  and  when  none  of  them  are  identified. 

The  facts  of  this  case  are  principally  stated  in  the  opinion 
of  the  court,  and  the  agreement  of  counsel,  embodied  in  it. 

The  controversy  arose  on  oppositions  made  to  th»  tableau 
of  distribution  filed  by  the  syndic. 

The  judgment  of  the  District  Court  made  several  altera- 
tions, by  reducing  some  claims  in  amount  and  others  in  rank, 
from  a  privileged  to  ordinary  ones,  which  enured  to  the  benefit 
of  the  mass  of  creditors. 

The  syndic  presented  his  petition  of  appeal,  alleging  that  in 
the  judgment  rendered  on  the  opposition  to  the  tableau  filed  by 
him,  there  was  error  so  far  as  certain  oppositions  were  main* 
tained.  An  appeal  was  granted  to  the  syndic,  who  done  is 
appellant. 

Benjamin^  for  the  appellant,  and  on  the  part  of  the  syndic, 
stated  the  case,  and  raised  various  points  in  favor  of  creditors 
who  had  not  appealed,  and  insisted  that  the  judgment  be  re- 
versed, and  one  given  in  accordance  with  the  agreement  of  the 
parties,  and  according  to  the  suggestions  of  the  syndic. 

Ztockeitj  ARcou  ^T  Carter^  also  appeared  as  counsel  for 
certain  creditors. 

Martin,  J,  delivered  the  opinion  of  the  court. 

The  syndic  is  appellant  in  this  case  from  a  judgment  sus> 
taining  several  oppositions,  and  making  various  amendments 
to  his  tableau. 


OP  THE  STATE  OP  LOUISIANA.  279 

The  parties  hare  agreed  that  the  judgment  he  affirmed  as  to  Easteb^  Dii. 
the  oppositions  of  Norris  and  Sorhe,  and  the  claim  of  R.  H.  «*^y»  ^^^'l^ 
White ;  and  that  it  be  reversed  as  to  the  claims  of  J.  P.  Ben- .  nwvaoif 

&  HALL    XT  AL. 

jamin ;  and  S.  T.  Hobson  &  Co.  as  to  the  amount  of  the  tv. 

latter,  which  are  to  be  maintained.  gkbditobs. 

The  decision  of  this  court  is  solicited  on  the  following  points 
only : 

1.  Whether  the  claim  of  R.  M.  Carter,  Esq.  is  to  be  main- 
tained al  $500,  or  reduced  to  S250,  as  adjudged  by  the  court. 

2.  Whether  the  claim  of  P.  Cenas,  auctioneer  be  main- 
tained at  $340  as  placed  on  the  tableau,  or  reduced  to  $15,  as 
adjudged  by  the  court. 

3.  Whether  S.  T.  Hobson  &  Co.  are  ordinary  or  privileged 
t^reditors. 

4.  Whether  J.  H.  M artenstein  is  an  ordinary  or  a  privileged 
creditor. 

I.  &  II.  With  regard  to  the  claims  of  Carter  and  Cenas,  the  The  sjndie 
one  attorney  of  the  insolvents,  and  the  other  auctioneer  *  ap-  the  reversal  of 
pointed  to  sell  the  surrendered  property  and  effects,  whose  which ''"r^ccs 
claims  have  been  reduced,  and  who  have  not  appealed,  we  are  fjfl"*'  *"*  **'! 
unable  to  see  on  what  ground,  the  syndic  seeks  relief,  as  ^^^^  he  and 
neither  he  or  any  of  the  insolvents'  creditors  whom  he  repre-  ditors  whom  he 
sents,  are  aggrieved  by  the  judgment  of  the  inferior  court.        Imiered.   "^ 

III.  The  same  observations  apply  to  the  claim  of  Hobson 
d>  Co.  who  were  reduced  from  privileged  to  chirographic  cre- 
ditors, as  were  made  on  the  two  preceding  claims  of  Carter 
and  Cenas.     They  might  have  sought  relief  at  our  hands ;  and 
they  only,  (not  the  syndic)  for  the  reduction,  if  illegal  wrought      So  where  a 
no  injury  to  any  one  but  themselves.     To  the  mass  of  the  u  reduced Vom 
creditors  whose  interests  the  syndic  represents,  it  was  benefi-  II,f  "^*'^f '  ^ 
cial ;  as  it  diminished  a  number  of  competitors,  amongst  the  ^°^>    *°<^    ^^ 

*  does    not     ap- 

pxivileged  ones,  and  increased  the  fund  from  which  the  others  peal,  the  syndic 
were  to  be  paid.  The  syndic  therefore  had  no  right  to  appeal,  the  tmut  of  cre- 
as  thereby  he  could  only  place  the  creditors  in  duriori  casu,  benefited '^^^  "^ 


can- 


and  charge  them  with  the  costs  of  a  litigation  worse  than  J°*  •ppeai  or 

®  ^  have  tlie  judg- 

useless.  nient  altered. 
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EASTEmir  Dm.  IV.  As  to  Martenstein,  the  tableau  was  amended  by  taking 
"^*  ^1-  him  from  the  list  of  ordinary  creditors,  and  placing  him  as  a 
rvBBVMv     privileged  one  for  $2800  with  interest,  &c.     The  counsel  for 

U  HAIL    «T  AL.  '^  ^ 

V*.  the  syndic  has  referred  to  the  statement  in  the  brief  of  the  at- 

TRXIli 

cmnrroM.  tbmey  of  the  creditors  who  oppose  this  claim.  He  states  that 
the  goods  on  w*hich  Martenstein  claims  his  privilege  had  been 
sometime  previously  sold  to  the  first  firm  of  the  insolvents  and 
mingled  with  the  stock  of  goods  on  hand,  and  which  had  been 
transferred  from  the  firm  of  Ferguson  &  Hall  to  that  of  Fer- 
guson &  Cotte.  That  a  witness  states  a  quantity  of  goods 
were  pointed  out  to  him  by  the  insolvents  as  having  been  pur- 
chased from  Martenstein,  and  that  he  supposed  that  if  the 
whole  stock  surrendered  was  worth  $80,000,  that  this  "old 
stock,  said  to  have  been  bought  of  Martenstein,  must  have 
been  worth  as  much  as  $3,000.'*  This  circumstance,  when  it 
is  considered  that  the  business  had  been  conducted  by  the  in- 
^  .^jj^^j  solvents  for  four  years  or  more;  who  were  constantly  selling 
olaim    of    the  and  buying  goods ;  added  to  the  fact  that  in  the  inventory  by 

YCDdor,  will  not  .'      o    « 

be  allowed  on  which  the  sale  was  made,  not  a  single  article  is  identified  as 
with  Ml  old  belonging  to  Martenstein,  and  no  witness  produced  to  identify 
^ne  of  them  ^^S  P^^  ^^  ^^®  goods,  there  can  be  no  foundation  for  a  privi- 

sre  identified,     feged  claim. 

The  judgment,  as  respects  the  amount  of  the  claims  of  J. 
P.  Benjamin,  and  of  8.  T.  Hobson  &^  Co.,  having  reduced 
these  claims,  and  being  more  favorable  to  the  mass  of  credi- 
tors, cannot  be  the  subject  of  complaint  of  the  opposing 
creditors,  because  they  have  obtained  what  they  asked  for, 
and  they  claim  no  further  deduction ;  nor  of  the  syndic  because 
it  is  his  duty  to  support  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  affirmed;  except  so  far  as  it 
concerns  the  claim  of  J.  H.  Martenstein,  and  that  it  b«  re- 
Tersed  as  to  him :  and  ours  is  that  he  be  re-instated  on  the 
tableau  as  a  chirographic  creditor,  for  the  amount  of  his  claim. 


REPORTS 
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WESTERN  "District. 

OPELOUSAS,  SEPTEMBER  TERM,  184iv 

BARRETT  99.  BUIXARD.* 

llVIAft  VBOM  TBM  COVBT  ^W  TEM  JTim  MfnOOT  M»  TKM  MBttV  Of 

Where  the  plaintiff  makes  that  hardly  probable^  whieh  he  vas  boiin^  to  itaake  WssTxpar  Diik 

eertajD,  and  there  it  a  verdict  against  Him^  he  is  not  entitled  to  be  reliered';  Sepiember ^IMl^ 

hat  if  the  Terdiet  is  against  the  defendant  in  tiidia  ease,  a  nev  tnal  oaght  to  ^^ 


tn  a  redhibitocy  action  for  the  rescission  of  the  sale  of  a  slaTe,  k  tender  or  offer 
to  return  the  slavev  must  be  proved  at  the  trial,  to  hare  been  made  before 
suit 

This  ifi  ftr  redhibitoiy  action.  The  plaintiflf  allegeft  thai  in 
April,  1835ft  he  purchased  the  slave  Titus  from  the  defendant 
for  the  sum  of  $660,  payable  in  a  promissory  note  sigtted  by 
James  Walsh  and  endorsed  by*  this  petitioner*    'f  hat  shortly 

^  Judge  BkUard  being  the  party  dei^daat  did  not  sit  in  tiiit  eas^.  Judge 
Simon  was  absent,  on  account  of  sickness^  during  the  terms  of  the  cowt  Aerd 
and  at  Alexandria,  this  year. 

36        VOL.  ziXi 


BinL&amih 
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WisTxsK  Dis.  after  the  sale  he  discovered  the  slave  was  afflicted  with  a  severe 

f  *  — '  chronic  disease  of  the  kidneys,  which  must  have  existed  at  the 

"^^r"      ^^^^  *^^  hefore  the  sale ;  and  which  rendered  him  wholly 

BvxAABs.      useless  and  worthless ;  heing  unahle  to  perform  any  service  or 

lahor. 

The  plaintiff  further  alleges  that  he  informed  the  defendant 
of  the  disease  with  which  the  slave  was  afflicted  and  tendered 
him,  and  requested  the  defendant  to  take  him  hack  and  retucn 
the  note  given  for  the  price,  or  the  money  in  lieu  thereof,  hat 
that  he  refused  and  still  doth  refuse.  That  he  has  placed  said 
slave  in  a  hospital,  where  his  medical  attendance  and  nursing 
has  cost  $300;  and  he  continues  to  he  expensive  without 
heing  in  any  manner  useful  or  profitable,  as  the  disease  is  in* 
curable.  He  prays  that  the  defendant  be  required  to  take  back 
said  slave,  and  return  the  price,  together  with  $600  for  medical 
attendance,  &c. 

The  defendant  pleaded  a  general  denial.  Upon  these  plead* 
ings  and  issues  the  case  was  tried. 

The  evidence  of  two  physicians  showed  that  when  they  were 
called  in,  the  slave  Titus  was  afflicted  with  a  disease  of  the 
bladder,  kidneys,  and  weakness  in  the  loins  and  general  debi- 
lity, which  they  pronounced  a  chronic  disease  of  the  kidneys. 
Doctor  Osborne  declares,  that  on  the  day  and  year,  to  wit:  the 
6th  ^pril,  1835,  the  negro  man  Titus  was  afflicted  with  a 
serious  disease  of  the  kidneys.  It  was  a  bad  case,  but  witness 
cannot  say  it  was  incurable.  The  disease  at  the  time  men- 
tioned appeared  to  have  been  of  long  standing.  It  appeared 
he  became  helpless  soon  after  the  sale  and  delivery  to  the 
plaintiff's  agent. 

The  defendant's  witnesses  deposed  that  the  slave  was  healthy, 
active  and  athletic  up  to  the  time  of  sale ;  and  that  they  disco- 
vered no  symptoms  of  disease.  His  general  good  health  and 
robust,  athletic  constitution  was  proved  by  two  oversei^rs  and 
two  other  persons  who  had  charge  of  him,  and  some  of  them 
up  to  the  time  of  sale ;  in  other  words  he  was  proved  to  be 
perfectly  sound,  in  good  health,  up  to  the  day  of  sale.    No 
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eTidence  of  a  tender  of  the  slaye  to  the  defendant  was  pro-  Wsmmv  D». 
dnced.     There  was,  however,  a  yerdict  and  judgment  annulling  ^^P*^*"^^* 
the  sale  and  decreeing  the  return  of  the  note  or  price  of  the      »Aai«iT 
slave.    The  defendant  appealed.  buulabd. 

T.  H.  Lewis f  for  the  plaintiff  and  appellee,  submitted  the 
case.  The  defendant  in  person,  presented  written  points  on 
which  he  relied  for  the  reversal  of  the  judgment. 

Martin^  J,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  by  which  the 
plaintiff  has  recovered  the  price  of  a  slave  which  he  bought  of 
the  defendant,  on  the  ground  of  a  redhibitory  malady,  called 
**  a  chronic  disease  of  the  kidneys.'* 

A  new  trial  was  refused  to  the  defendant  and  he  appeal- 
ed. 

The  evidence  is  so  completely  poised,  that  if  the  verdict  of  „inin2?^SLto 
the  jury  had  been  against  the  plaintiff  we  should  not  have  felt  ^t^J^^^tT 
authorized  to  relieve  him ;  as,  it  appears  to  us,  he  made  that  wat  bound  to 
hardly  probable^  which  it  was  his  duty  to  make  certain.  ^nd  there  is  I 

The  new  trial  was  in  our  opinion  incorrectly  refused :  but  the  J-jf '^jJe  ^not 
defendant  and  appellant  has  not  sought  relief  from  us  on  that  entiued   to  be 

^^  °  relieved)  but  if 

score.  He  has  urged,  that  although  there  is  an  allegation,  the  verdict  is 
there  is  no  evidence  in  the  record,  to  show  that  the  plaintiff ^dant  in  moh' 
offered  to  return  or  give  back  the  slave,  and  that  the  judgment  J^^a-httobc 
makes  no  provision  for  his  return ;  and  that  such  an  offer  must  gnn^d* 

,  »       t,       t_  In  a  pcdhibi- 

always  precede  the  institution  of  a  suit,  or  action  for  the  return  torj  aotion  for 
of  the  price,  in  a  sale  sought  to  be  annulled  and  set  aside  on  the  113c'' of  *a 
account  of  a  redhibitory  defect  in  the  object  sold.  Such  was  the  ■^^•z,  *  J*"***** 

•'  •*  or  offer  to  re- 

decision  of  this  court  in  the  case  of  Janin  vs.  Franklin,  4  La.  torn  the  sUtc 

must  be  proTcd, 

Reports,  198 ;  which  is  supported  by  the  case  of  Castellano  vs.  at  the  trial,  to 
Peillon,  2  Martin,  N.  S.,  466,  in  which  case  a  runaway  slave  before  ■uit*  * 
was  excepted  from   the  general  rule ;    Excepixs  probat   re^ 
gulam. 

It  is  therefore  ordered  adjudged  and  decreed,  that  the  judg- 
ment  of  the  District  Court  be  annulled,  avoided  and  reversed ; 


'< 
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WvnBvr  lin.  Had  that  ours  be  for  the  defendant  and  appellant,  as  in  case  of 
^^f^^"^^^^'  ^  tton-auit,  with  oosta  in  both  couxte, 

ST  AL.,  f.  p.  e, 

XABTIX'S 
nulls  »T  Al^ 


BDWABDS  ET  AI^,  f.  p.  c,  v«.  MARTIN'S  HfilBS  EfT  AI<, 

SmJLL    ntOX    THX    COVBT    OF    TBI    FIFTH    STSTaiCT,   FOB.    rfiS    FABI8R    OF 
L^FATSTTK,  TBI  fUBeX  OF  TBB  SIXTH  PBBSTDIire, 

Tl^e  Roman  law,  in  laying  down  a  general  rule  on  the  subject  of  warranty, 
provides,  tbat  the  piirohaser  must  be  indemnified  to  the  extent  of  the  itUercMi 
he  had  in  not  being  evicted :  on  this  there  are  some  restrictions. 

In  regard  to  agreements,  haying  for  their  object  certain  quantity  or  amount, 
as  in  sales,  leases,  kc,  the  damages  were  not  to  exceed  the  value  of  4ie  sub- 
ject matter  of  die  contract 

A  debtor*  engagii^  to  pay  damages  for  the  noBf^perCbnaance  pf  his  obtigatiim, 
is  presumed  to  intend  only  the  highest  damages,  within  the  contemplation  of 
the  parties  at  the  time  of  tiie  contract ;  and  if  they  are  such  as  could  not 
have  been  foreseen,  they  must  be  reduced  to  a  reasonable  sum. 

Frinciples  of  the  Roman  law,  which  never  had  the  force  of  positive  law  iq 
this  country ;  but  which  are  founded  in  equity  and  reason,  will  be  adopted  aa 
rules,  regulating  the  indemnity,  to  which  a  party  is  liable,  on  his  warranQr. 

So  it  is  improbable,  that  parties  ever  contemplated,  tliat  the  damages  in  case  ol 
eviction  sho^ld  be  larger,  than  the  value  of  the  subject  matter  of  the  con^ 
tract. 

9o  where  the  vendee  of  a  f<imale  slave,  purchased  in  1803,  was  evicted,  and  the 
vendor  refunded  the  price ;  is  afterwards  evicted  of  k^  increate  or  ckHdrenf 
the  vendor  is  only  to  pay  as  damages,  the  value  or  original  price  of  said 
slave,  and  not  the  value  of  the  young  slaves,  born  of  her  after  the  sale* 
although  much  greater. 

This  is  an  action  for  personal  liberty  and  freedom.  The 
plaintiffs  are  colored  persons,  and  children  of  a  colored  woman 
named  Polly  Edwards,  who  was  sold  as  a  slave  the  ^th  April, 
18Q$2,  by  Joseph  Andrus,  residing  in  the  county  of  Opelousas, 
to  Andre  Martin,  the  ancestor  of  defendants,  for  $635,    Thi 
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plaiotifis  were  all  born  after  this  safe*  and  while  their  mother  VimrMaam  Ths. 
was  held  as  a  slave  by  Martin.     He  afterwards  sold  her  to  one  IJ?         *      , 
Joseph  ForeiQian,  a^inst  whota  she  asserted  her  freedom,  air  ^^^^^ 
leging  she  was  free  bom.     She  had  judgment  in  December,  **• 

1834,  declaring  her  free,  and  that  she  was  bom  free.  Foreman  "MM  et  au 
had  judgment  oyer  against  Martin  on  his  warranty  for  $665, 
wlio  had  a  like  judgment  against  Andras,  and  who  had  also 
judgment  against  the  widow  and  heirs  of  Edwards  King,  from 
wlM>m  he  had  parcfanaed.  Andrus  paid  to  Maitin  the  amount 
of  the  judgment,  on  the  eviction  of  Foreman. 

Martin  being  now  sued  by  the  children  of  Polly  Edwards, 
who  claimed  their  freedom  in  right  of  their  mother,  who  was  a 
free  woman  from  her  birth,  called  Andros,  in  warranty  as  the 
vendor  of  the  mother,  and  prayed  judgment  over  against  him 
in  case  of  eviction.  The  warrantor  admitted  the  original  sale 
and  the  eviction  and  freedom  of  the  mother,  but  denied,  that  he 
was  liable  in  warranty  for  the  price  or  value  of  the  children, 
bora  after  the  sale.  He  also  called  in  the  heirs  of  Edwards 
King,  from  whom  he  had  originally  purchased,  to  warrant  and 
defend  him  against  the  demand  of  Martin,  his  vendee. 

Upon  these  pleadings  and  issues  the  cause  was  tried  before 
the  court  and  a  juf3^ 

The  reeoFd  and  evidence  of  the  case  of  Polly  Edwards 
against  Foreman  was  produced,  which  showed,  that  the  mother 
of  the  plaintiffs  was  a  free  woman  from  her  birth,  and  that  con- 
sequently they  were  born  free,  although  at  the  time  their  mother 
was  held  as  a  slave.  There  was  a  verdict  and  judgment,  de- 
claring them  free :  assessing  their  value  as  slaves  at  the  time 
to  be  $4,S00,  for  which  the  heirs  of  Andr6  Martin,  deceased, 
were  entitled  to  recover  from  Joseph  Andrus,  on  his  warranty 
as  vendor  of  their  mother.  Andras  was  declared  entitled  to 
recover  the  same  sum  from  King's  heirs.  From  judgment 
rendered  on  this  verdict,  Andrus's  executor  (he  being  now 
dead)  appealed. 

This  cause  was  twice  elaborately  argued  by  Mr.  Simon,  for 
Martin's  heirs,  and  by  Thos.  H,  Lewis,  ir  ^*  ^*  Crow,  Esqrs., 
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WsBTBuir  Di8.  for  the  appellant,  Andras,  called  in  warranty.     It  was  taken 
September,\uu  ^^jgy  adviaement,  and  again  argued,  and  was  again  submitted 
OT  aZ^?  p!  0.  ^®  ^®  ^^"^^  ^^  ^^®  following  written  points  and  authorities. 


9t. 

martin's 

ffURS  JST  AL. 


VoorhieSf  acting  for  Judge  Simon,  on  behalf  of  Martin's 
heirs,  maintained  the  following  points. 

1.  The  only  question  arising  in  this  case  is  relatire  to  the 
extent  of  the  warranty,  due  to  the  heirs  of  Martin  by  the  suc- 
cession of  Joseph  Andrus,  deceased.  The  heirs  of  Martin  hare 
been  evicted  of  the  mother  of  the  slaves,  plaintiffs  in  this  cause. 
Said  plaintiffs  have  received  their  freedom,  in  consequence  of 
their  mother  having  succeeded  in  showing,  that  she  was  bom 
free,  and  of  their  being  entitled  to  follow  the  condition  of  their 
mother.  Polly  Edwards  was  sold  by  Andrus  to  Martin  in 
1802,  and  then  she  had  no  child ;  her  children,  plaintiffs  in  this 
cause,  were  born  after  the  purchase.  The  heirs  of  Martin 
contend,  that  having  been  evicted  of  the  female  slave,  sold,  and 
of  her  issue,  the  succesision  of  Andrus  is  bound  to  return  them 
not  only  the  original  price  of  the  purchase,  but  also  to  com- 
pensate them/or  all  the  losses  and  damages  resulting  from  the 
said  eviction ;  that  is  to  say,  the  value  of  the  children  of  the 
slave  purchased. 

2.  Were  this  case  to  be  governed  by  the  laws  actually  in 
force  in  this  State,  the  question  presented  would  be  easily  de- 
cided. Our  code  has  specially  provided  for  a  case  like  the 
present  one ;  C.  Code,  arts.  537,  2482,  2488;  9  La.  Rep.,  652. 
Said  laws  would  certainly  sustain  the  defendants  in  their  pre- 
tensions. 

But  the  question  is  to  be  decided  by  the  laws  in  force  in  this 
country  in  1802.  How  far  do  said  laws  agree  with  those  now 
in  force?  Can  it. not  be  said,  that  the  articles  of  our  Code 
were  taken  from  the  old  laws  of  the  country,  which  are  de- 
rived, with  regard  to  the  question  now  before  this  court,  from 
the  Roman  laws  ?  Under  the  Spanish  laws,  the  vendor  is 
bound,  in  case  of  eviction,  to  return  the  price,  and  to  pay  all 
the  losses  and  damages  sustained  by  the  vendee :  **  Con  todos 
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1m  daSos  e  los  menoacabos  que  le   vinierdn  por  esta  ra2on  ;*'  Wcmrxmir  Dis. 
Partida  5,  tit.  5,  L.  32  and  86.     The  same  principle  is    laid  ^'     - 

'  down  in  C.  de  evictione»  L.  17;  C.  cbm  questio,  &c.,  &c.  it  AL,^Cp%. 

Under  the  Roman  law,  the  children  of  a  female  slave,  born     _  ™'  ,. 
after  their  mother  was  put  in  pledge,  remain  liable  to  the  "*»»»  "  ^^* 
pledge  like  the  mother;  C.  lib.  8,  tit.  25,  L.  1.     And  why  are 
those  children  liable  to  the  pledge  ?     Because  they  are  con- 
sidered as  the  fruits  of  the  thing  pledged. 

3.  In  case  of  a  sale,  the  warranty  need  not  be  special ;  C. 
Ub.  8,  tit.  45,  L.  6,  p.  422. 

Whether  the  slave  recovers  his  liberty,  or  in  case  of  war- 
ranty, if  the  purchaser's  title  be  in  any  way  attacked,  the  pur- 
chaser must  be  restored  what  the  president  of  the  province  or 
the  judge  may  consider  as  due.  And  what  must  he  consider, 
in  order  to  form  his  decision  ?  The  damages  and  losses  ex- 
perienced, *Mos  daios'e  los  menoscabos."  C.  lib.  8,  tit.  45, 
L.  12,  p.  424 ;  Ibid.  L.  21,  p.  426 ;  Ibid.  L.  25,  p.  427. 

What  is,  under  the  Roman  laws,  the  mode  of  estimating 
damages  io  case  of  eviction  ?     C.  lib.  8,  tit.  45,  L.  23,  p.  427. 

When  the  female  slave  is  dead,  the  judge  must  pronounce, 
by  reason  of  the  fruits,  concerning  the  children.  D.  lib.  6,  tit. 
1,  L.  16 ;  Ibid.  L.  17,  No.  1,  p.  450. 

In  actions  of  revendication,  what  things  kre  considered  aa 
fruits  ?    Ibid.  L.  64,  p.  464. 

Children  are  not  considered  as  fruits  in  case  of  usufruct. 
D.  lib.  7,  tit.  1,  L.  68,  p.  605.  This  rule  is  also  contained  in 
the  law  now  in  force  in  Louisiana,  and  is  undoubtedly  an  ex- 
ception to  the  general  rule  concerning  fruits. 

In  actions  of  restitution,  fruits  and  the  children  of  female 
slaves  are  included.  D.  lib.  12,  tit.  6,  L.  65,  No.  5,  Vol.  2, 
p.  249. 

4.  A  purchaser  evicted  is  to  be  reimbursed,  as  it  respects 
CTery  interest  which  he  had :  Evictit  re,  ex  empto  actio  nou 
ad  pretium  duntaxat  recipiendum,  sed  ad  id  quod  interest  com- 
peiit.  D.  lib.  21,  tit.  2,  L.  70,  Vol.  3,  p.  218.  In  this  case, 
are  nat  the  heirs  of  Martin  interested  particularly  in  not  being 
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WxsTESTT  Dts.  evicted  of  the  children  of  the  female  slave  sold,  or,  in  other 
September,\9iu  ^Qj.^g^  ^pg  qq^  g^j^j  children  the  greatest  interest  they  have  in 

EDWARDS      the  consequences  of  the  eviction  of  the  mother  ?     Most  un- 

KT  IX.,  I.  p.  C. 

V8.  douhtedly ;  and  if  so,  my  clients  are  entitled  to  be  indemnified 

K  ARTI  If  's 

HSTR8  XT  AL.   ^or  tho  value  thereof. 

Fruits  comprehend  all  losses.  D.  lib.  22,  tit.  1,  L.  10;  Ibid« 
L.  a4 ;  Ibid.  L.  38,  Nos.  6  and  8. 

Increase  of  slaves  ranked  with  fruit*  D.  libv  41,  tit.  3,  L.  4f 
No.  5. 

5.  Here  follows  the  very  case  before  the  court.  D.  lib.  21^ 
tit,  2,  L.  8.  Venditor  hominis  emptori  pnsstare.  debet  quanti 
ejus  interest  hominem  venditoris  fuisse.  Thiais  the  principle, 
on  which  the  jurisconsult  Julien  bases  his  opinion,  that:  Sicut 
obligatus  est  venditor,  ut  prsestet  licere  habere  hominem  qvem. 
vendidit,  ita  ea  quoque  quss  per  eum  adquiri  potnerunt,  prosstare 
debet  em{)tori  ut  habeat,  and  applying  this  principle  to  a  case 
like  the.  present  one,  he  draws  the  conclusion,  that  the  pur- 
chaser of  a  female  slave,  who  suffers  the  eviction  of  her  child, 
born  in  his  possession,  has-  his  recourse  against  his  vendor,  to 
be  indemnified.  It  is  true,  that  the  adverse  counsel  hasqooted 
the  opinion- of  Paul,  in  the  same  book,  tit.  2;  L.  42,  which  ap- 
pears to  contradict  Julien.  Why  should  this  opinion  be  eon- 
sidered-  of  more  weight  than  Julien's,  particularly  when  we 
find,  that  the  same  jurisconsult  Paul,  in  the  L.  70,  of  the  same 
book  and  title,  establishes  the  very  same  principle,  and  agrees 
.  perfectly  with  Julien  on  the  general  rule  ?  He  rather  appears 
inconsistent  with  himself,  when  he  contradicts  the  opinion  of* 
Julien  in  the  very  first  application  of  the  principle  to  a  case* 
which  presents  the  same  facts*  The  decision  of  Paul,  on  thd 
application,  is,  in  my  humble  opinion,  erroneous,  and  contrary 
to  the  true  principles  of  equity  and  justice.  It  would  be  an 
exception  to  a  general  rule  adopted  by  himself:  this  exception 
would  be  mischievous  in  its  consequences,  as  it  would  limit  the 
right  of  warranty  to  the  reimbursement  of  the  price,  were 
Paul's  doctrine  to  be  sanctioned.  On  the  contrary,  the  opinion 
of  Julien  appears  to  me  to  be  the  best ;  it  is  concordant  with 


Hiimi  IT  At* 
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oar  old  Spanish  laws ;  it  agrees  with  the  principles  recognized  Wvtmum  Uii. 

repeatedly  by  the  decisions  of  this  tribunal,  under  both  our   ^^^^  ^ — ' 

eodea,  and  it  is  undoubtedly  founded  on  real  principles  of  equity  „  a&.,  f.  p.  ^ 

and  justice.    I  sincerely  hope,  that  Julien's  doctrine  will  be     ^j^^^s 

adopted  by  this  Honorable  Courts  and  will  receive  its  applica* 

tion  in  the  present  Case ;  and  were  it  to  be  so,  it  seemtf  to  me, 

that  the  law,  under  which  this  question  is  to  be  decided,  will 

hare  been  enforced  according  to  its  true  meaning  and  letter^ 

and  my  clients  will  then  hare  been  indemnified  for  todos  los 

daSos  e  menoscabos,  Which  they  hate  experienced  from  the 

eviction. 

TThomoB  It.  Lewis  for  Andros  Called  in warrantyi  contended  i 

1.  The  contract  out  of  which  this  controversy  has  grown, 

having  been  executed  in  1802,  while  Louisiana  was  a  province 

of  Spain,  the  rights  of  the  parties  should  be  settled  by  the  laws 

in  force  at  that  time. 

3*  By  these  laws*  the  vendor  Was  liable,  in  c&se  of  eviction 
of  his  Vendee,  of  the  thing  sold,  to  restore,  Ist,  the  price  paid, 
and  2d,  damages  when  any  were  silstained  by  the  eviction  of 
the  thing  sold— ^rop/ef  rent  ipsam,  Partida  d.  Tit.  5  Ley  32 
and  36,  and  of  his  opinion  was  Pothier,  as  to  the  laws  of 
France  in  his  time,  which  laws,  like  those  of  Spain,  were  chief-* 
ly  derived  from  the  Roman  Civil  Law.  See  Contract  de  Vente» 
Nos.  130»  181,  186,  146. 

3.  The  obligation  of  Warranty,  like  all  others^  cannot  rea-» 
.  sonably  be  cotistrued  to  extend  farther  than  the  terms  of  the 
contract,  shown  to  have  been  intended  and  contemplated  by  the 
parties  at  the  Htne  they  contracted ;  and  it  cannot  be  supposed 
that  he  who  sells  a  thing  for  $625  contemplates  the  payment 
to  his  vendee,  in  case  of  eviction  of  a  sum  of  $4800,00  over 
and  above  the  price  he  received.  This  is  a  principle  founded 
both  in  reason  and  in  law ;  Pothier  Con.  de  Vente,  Nos.  136# 
187. 

4.  The  last  position  is  so  manifestly  equitable  that  it  was 
settled  by  the  Roman  law  that  damages  in  cases  of  eviction 
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Dm.  could  never  extend  further  than  the  restitution  of  double  thte 
T^^^"^'        price  ;  and  for  the  settlement  of  the  rights  of  parties  in  such 
DWABM     cases  two  actions  were  established,  to  wit : 

ST  AL,y  t.  p.  e. 

«••  The  actio  ex  empto  and  the  actio  de  evictione,  by  the  latter 

■urns  IT  AL.  of  which  the  person  evicted  was  entitled  to  recover  from  his 

vendor  double  the  price  he  paid,  and  by  the  former,  the  price 

and  damagesf  but  in  this  case  the  damages  could  never  exceed 

the  double  of  the  price,  though  they  might  be  less. 

See  the  doctrine  on  this  subject  ftiUy  treated  in  Pothier's 
Pandectes,  Lib.  19,  Tit.  1,  and  Lib.  21>  Tit.  2,  where  ihany 
cases  are  put,  and  it  seems  to  me,  this  distinction  runs  through 
all  of  them.  Not  having  the  work  at  hand,  I  cannot  give  the 
particular  references,  but  refer  to  the  passages  beginning,  *^  In 
hoc actione^*^ &c. and  '* Hoc tatnen duos Umitationes** ftc. and 
request  the  honorable  court  to  consult  that  very  learned  work. 

5.  By  the  Roman  law,  if  a  female  slave  be  sold  while  preg- 
nant and  the  vendee  be  evicted  of  the  child  after  its  birth,  the 
vendor  was  not  responsible  in  warranty,  a  fortionci  he  should 
not  be  responsible  for  the  children  not  conceived  until  long 
after  the  sale.    Dig.  Lib.  21,  Tit.  2,  L.  42  and  48. 

6.  The  children  of  slaves  were  not  Considered  fruits  by  the 
Roman  law;  Dig.  Lib.  22,  Tit.  1,  L.  26, $  1.  L.  27.  ff.  de 
hered  petite  as  held  by  Ulpian;  Dig.  Lib.  5,  Tit.  S,  L«  27. 
But  I  contend  that  the  vendees  in  this  case  had  no  right  to 
recover  fruits,  but  only  such  damages  as  they  may  prove  they 
have  sustained  by  the  eviction  of  the  thing  sold  to  them,  and 
that  these  damages  must  be  confined  to  a  real  loss  sustained  by 
the  loss  of  the  thing  sold,  and  not  computed  on  a  disappoint- 
ment of  the  hope  of  gain. 

Children  follow  the  condition  of  their  mothers,  and  if  the 
mother  be  free,  the  children  cannot  be  slaves ;  so  in  this  case, 
Polly  Edwards  having  been  always  fVee  dejute^  her  children 
were  bom  free  ;  never  were  the  property  of  the  heirs  of  Mar- 
tin, and  never  could  have  been  the  objects  of  a  legal  contract 
t)f  sale;  and  consequently  could  not  have  been  warranted. 
So  that  Martinis  heirs  never  had  any  title  to  thetn  beyond  a 


OF  TH£  8TAT£  OF  LOUISIANA.  901 

naked  possesdion  which  they  obtained  not  by  virtUA  of  any  Wtmnw  Dit. 
written  deed*  but  simply  from  the  fact  of  their  having  been  ^''^^*'"''^'^**^' 
bom  of  a  woman  they  held  in  bondagne.  bdw^m 

On  the  equitable  merits  of  the  cause,  it  is  abundantly  proven,.  vt. 
in  the  record,  that  Martin's  heirs,  so  tax  from  having  suffered  tanMM  vr  At. 
any  loss  or  damages,  by  the  purchase  of  PolLy  Edwards  in 
18Q2,  have  actually  derived  a  much  greater  profit  than  is  the 
uaual  result  of  such  a  transaction  ;  for  they  have  enjoyed  the 
services  of  Polly  for  over  twenty  years,  until  her  physical 
strength  is  wasted,  and  her  value  reduced  ta$160 ;  and  have 
since  received  back  the  price  they  paid  for  her.  They  have 
also  enjoyed  the  services  of  her  four  children  for  many  years, 

which  services  are  proven  to  have  been  worth,  before  the  evic- 

* 

lion,  some  four  or  five  thousand  dollars. 

It  is  true,  he  who  sells  property  with  warranty  of  title,  ought 
to  be  bound,  by  the  terms  of  his  obligation,  to  make  good  any 
loss  his  vendee  may  sustain  by  his  want  of  title  in  what  he  sells, 
but  where  there  is  good  faith,  as  in  the  present  case,  it  seem^ 
to  me  that  sound  principles  of  equity  and  justice  should  place 
some  limits  on  the  extent  of  such  obligation ;  otherwise  cases 
may  arise  where  the  sale  of  a  piece  of  property  of  trifling  value 
may  lead  to  the  utter  ruin  of  an  innocent  vendor.  . 

Morphjfi  /.  delivered  the  -opinion  of  the  court. 

The  mother  of  the  plaintiffs,  Polly  Edwards,  a  free  bom  wo- 
man of  color,  was  sold  as  a  slave  for  life  in  1802,  by  Joseph 
Andrus  to  Andr£  Martin,  for  the  sum  of  $62&.  She  was  then 
about  nineteen  years  of  age,  and  had  no  children.  In  1829  she 
claimed  and  recovered  her  freedom  against  one  Joseph  Fore- 
man, to  whom  she  had  been  conveyed  by  Andr^  Martin.  In 
that  suit  Andrus  was  decreed,  as  warrantor,  to  return  to  the 
heirs  of  Martin  the  money  paid  for  the  pretended  slave,  together 
with  the  costs ;  the  question  of  damages  having  been  express- 
ly  reserved  in  case  the  children  of  this  woman,  born  since  the  , 
purchase,  should  thereafter  recover  their  freedom.    The  pre- 
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WssTtmir  Dm.  sent  suit  Laving  been  brought  by  them  to  be  declared  free,  the 
^<gm^,i84i.  ygij Jqp  ^f  tijg jy  mother  was  agaiif  cited  in  warranty  by  the  de- 

XDWARD8     fendant.    The  cause  was  tried  before  a  jury  who  gare  their 

ia,      *  verdict  for  the  plaintiffs ;  and  at  the  same  time  assessed  the 

pxiEs  VT  AU  damages  due  to  the  defendants  at  94800.    Judgment  having 

been  entered  up  in  conformity  with  this  finding  of  the  jury, 

the  executors  of  Andrus  appealed. 

The  bnly  question  in  this  case  is  as  to  the  extent  of  the 
damages  due  to  the  heirs  of  the  vendee  under  the  clause  of 
warranty.  The  sale  having  taken  place  in  1802,  the  rights 
and  obligations  of  the  parties  to  it  must  be  settled  according  to 
the  laws  in  force  at  that  time.  Under  the  laws  of  Spain,  the 
vendor  was  bound  in  case  of  eviction  to  reimburse  the  frice  of 
the  thing  sold,  and  to  pay  all  the  losses  and  damages  sustained 
by  the  vendee  **  eon  todos  loa  dinoi  e  fneno$eabo9  qtie  h  tii- 
nitron  par  eata  razon  ^"  Part.  5,  T.  5,  L.  32.  But  to  what  did 
these  damages  extend  ?  Were  they  without  any  limit  wha^ 
ever,  even  with  regard  to  a  vendor  in  good  faith?  And  did 
they  embrace  the  increased  value  of  the  thing  sold,  however 
enormous,  and  from  whatever  cause  it  arose  ?  On  these  quea-r 
tions,  the  Spanish  writers  we  have  been  able  to  consult,  throw 
little  light ;  but  Gregorio  Lopez,  in  his  notes  on  the  above  laWf 
points  to  the  Roman  Digest,  as  the  source  from  which  it  had 
been  drawn,  and  both  the  counsel  have  also  referred  to  it*  On 
the  part  of  the  appellant,  it  is  contended  that  the  children  of 
slaves  tvere  not  considered  as  fruits  by  the  Roman  law,  and 
that  a  vendor  was  not  responsible  in  warranty  for  the  eviotion 
of  the  child  of  a  female  slave  sold  while  ahe  was  pregnant ; 
Dig.  Lib.  22,  T.  1,  L.  28 ;  and  Dig.  Lib,  21,  T.  2,  L.  4Sk 
The  latter  law  reads  thns :  *<  Si  prmgnmu  oneUla  emdiia  et 
tradita  iU^  evietopartu,  venditor  non  potest  de  evietione  een* 
veniri,  qua  puriue  vendiiue  non  e$t  s**  i  fbrUorif  it  is  said,  a 
vendor  should  not  be  responsible  for  children  not  conceived 
until  long  after  the  sale.  On  the  other  hand,  the  counsel  for 
,  the  appellee  relies  on  the  8th  law  in  the  same  book  and  title, 
€8  establishing  a  different  dootrine :  **  Venditor  faomiiUB  emp* 
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Mi  piestare  debet,  qaanti  ejus  interest  homioem  venditoris  Wmtx»f  Bit. 
faxme ;  quare  sire  partus  aacilMe,  sive  hereditas  quam  servus  --3- 
iussa  emptoris  a  dierit,  evicta  faerit,  agi  exempto  potest ;  et  J^T^* 
sieut  crblimtus  est  venditor  ut  prsestet  licere  habere  hominem  ^* 

quern  vendidit,  ita  ea  quoque  quae  per  earn  adquiri  potuerunty  hubi  jbt  au 
pisstare  debet  emptor!  ut  habeat."    The  apparent  contradie- 
tioa  between  these  two  texts  is  owing  entirely  to  the  diSerenoe 
of  the  actions  alluded  to  in  them.    The  Roman  law  gare  to  the 
purehaser  two  remedies,  the  actio  extmpto^  and  the  actio  dt 
mneiione.    The  latter  which  was  used  to  enforce  the  9tipulatio 
AqfleBf  was  subject  to  strict  and  technical  rules.   It  could  not  be 
lesorted  to  unless  the  purchaser  had  been  evicted  of  the  sub- 
ject malter  of  the  sale  itself, while  in  all  cases  the  actio  ex  empto 
eould  be  brought  to  recover  any  damages  sustained  prmtor 
preHumj  whether  the  eviction  was  of  the  thing  sold  itself,  or 
of  any  thing  proceeding  from  it :  vide  Pothier's  Pandects,  vol. 
89  p.  184;  Dumoulin,  Tract,  de  eo  quod  interest.  No.  148. 
The  general  rule  on  the  subject  of  warranty  in  the  Roman      1^  Soman 
Digest,  is  to  be  found  in  the  6(>th  law  of  the  same  book  and  ^»^  jf*  JlSX 
title.     It  provides  that  the  purchaser  must  be  indemnified  to  "»*««» »«•**>- 
the  extent  of  the  interest  he  had  in  not  being  evicted,  and  this  provides,    that 
is  the  first  law  referred  to  by  Gregorio  Lopez,  in  his  note  on  mast beindem- 
the  word  menoicabos.    But  this  rule  was  subject  in  the  Roman  Z^tfthe^i^ 
law  to  the  limitation  laid  down  in  laws  43  and  44  of  T.  1,  Book  '*^^"*  **^.  i"* 

not  beio^  enet- 

19,  which  are  also  cited  by  the  learned  commentator.     Paulus  ed :     an    this 
<rki      \       •   •  !•  tiicre  sr6  some 

says,  "  Plane,  si  m  tantum  pretmm  excedisse  proponas,  ut  restrictioDs. 
non  sit  cogitatum  4  venditore  de  tanta  summa  ;  veluti  si  ponas 
■gttatorem  postek  factum,  vel  pantomimum,  evictum  esse  eum 
qui  minimo  veniit  pretio,  iniquum  videtur  in  magnam  quam 
Btitstem  oUigari  venditorem ;''  "  ciim  et  forti  idem  mediocrium 
iacuhatum  sit,  et  non  ultrk  duplum  periculum  snbire  eum 
oportet."  Dumoulin,  while  he  approves  of  this  equitable  re- 
striction of  the  warranty  in  relation  to  the  expenses  of  the  pur- 
chaser in  the  law  Just  quoted,  remarks  that  it  should  with  more 
reason  be  adopted  with  regard  to  any  great  or  accidental  in- 
erease  of  the  thing  sold.    <*  Igitur  multo  magis  idem  dicendum 
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WssTKEx  Dift.  de  augmento  yel  accessione  casnali,  quiB  yenit  sine  sumpHs 

^^     ■  *        emptoris,  ut  faecunditas  Bt   partus  anciils  empts*  hereditas 

BDWAftDs     ger?o  ompto  relicta  et  per  eum  acquisita ;"  idem  traeU  No.  188. 

v9.  To  put  an  end  to  all  doubts  and  disputes  on  this  subject.  Jus- 

HKiBs  ST  AL.  tisiau  in  his  law  de  8inientii$  qumpro  eo  quod  interest  prof  erufi'- 

Iq  regard  to  ^^'*>  ordered  that  in  all  cases  where  the  agreement  had  for  its 

vf^l^^thiSr  ®^J®c'  *  certain  quantity  or  amount  as  in  sales,  leases,  dkc.,  the 

object    certaia  damages  to  be  assessed  should  not  exceed  the  value  of  the 

quanti^   or  a- 

mount,    as    in  subject  mattof  of  the  contract :  Code,  Book  7,  T.  47,  L.  1 ; 

th/''  damages  ^^^  ^^^  Yondor  in  good  faith  was  alone  entitled  to  the  benefit  of 

c^  the  *valae  ^^^  restriction.    From  the  above  references  of  Qregorio  Lopez^ 

«f  the   "^bjeot  ^e  Cannot  but  believe  that  the  principle  of  warranty  was  adopt* 

.coDtraet  ed  and  applied  in  Spain  with  the  just  and  reasonable  limitation 

which  attached  to  it  in  the  Roman  jurisprudence.    In  com* 

menting  on  this  constitution  of  Justinian,  Pothier  says,  that  it 

rests  upon  the  principle  that  the  objections  which  flow  from 

contracts  can  result  only  from  the  will  and  consent  of  the  par- 

A  debtor  en-  ^®*  »  '^'  *  debtor  by  engaging  to  pay  damages  for  the  non- 
gaging  to  pay  performance  of  this  obligation  is  presumed  to  have  intended  to 
non-perform-  be  bound  only  for  the  highest  damages  that  could  be  within 
^ition,  it  pr^  ^^  contemplation  at  the  time  of  the  contract,  so  that  when  they 

SlS^^Wribert  "®  ^^^^  ^^^^  ^^^y  ^^^^^  ^^^  ^^^^  ^®^^  thought  of  or  foreseen, 
<temage8, within  they  must  be  reduced  to  a  sum  which  it  was  reasonable  to 

the  eontempla-  »^    ,  .     .     >^,  ,. 

tion  of  the  ]^ar-  expect  they  might  reach ;  Pothier's  Obhg.  No.  164 ;  Dumou* 
K^tiSSl  lin  Nos.  60,  137,  138,  139,  and  148. 

«Mli'*a?**6oSd     ^°  ^^®  present  case,  it  is  unreasonable  to  suppose  that  An- 
ttot  have  been  drus,  when  in  1802,  he  sold  Polly  Edwards  for  MSB,  and  gave 

foreieen,     they  ^  " 

mutt  be  redae-  his  warranty,  contemplated  the  payment  to  his  vendee,  in  case 
Me  turn.  '  of  eviction,  of  a  sum  of  $4800,  as  damages,  over  and  above 
the  price  he  should  be  decreed  to  reimburse.  The  circumstance 
of  this  woman  refraining  during  27  years  from  the  exercise  of 
her  right  to  claim  her  freedom,  and  having,  after  this  lapse 
of  time  six  children  and  graod-children,  (and  she  might  have 
had  a  much  greater  number)  forms  certainly  an  event  which 
cannot  be  reasonably  supposed  to  have  been  thought  of  or 
contemplated  byjthe  vendor  in  1R02.     It  brings  this  case  with- 
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in  the  exception  which  exempts  the  vendor  in  good  faith  from  VVmtmk  Dw, 

,  -  September fXMlt 

the  rainoHS  obligation  of  paying  the  whole  of  the  increased  = 

Talae  of  the  thing  sold ;  Pothier  tente>  Nos.  136  and  137.  This   ^Z^l^^c 
edict  of  Justinian,  never  had  the  force  of  positive  law  in  this      |,j^^^;„», 
coontty,  bnt  the  principle  upon  which  it  is  founded  is  so  conso-   "la*  "  al. 
nant  to  equity  and  reason,  that  we  feel  bound  to  follow  it  and     Prineiples  of 
give  as  an  indemnity  an  amount  equal  to  the  value  of  the  thing  whieh  never  had 
sold,  to  wit :  #625.  2S.^:?Ig 

As  remarks  the  judicious  and  learned  Dumoulin,  it  is  im-  ^hS!^1ii«  fo«m^ 
probable  that  the  parties  ever  contemplated  that  the  damages  ^  r^umwSi 
in  case  of  eviction,  should  be  larirer  than  the  value  of  the  sub-  ^.  adopted  •• 

°  ,    mles,     re|iiu« 

ject  matter  of  the  contract,  '*  quia  verisimiliter  non  fuit  prsvi-  tin;  the  indem- 

.    ,  ,  *   •      J  •     •    1  1         -1      nity,  to  which  a 

sum  nee  cogitatum  de  suscipiendo  majon  damno  vel  penculo,  partr  ii  liable, 
ultrk  rem  principalem,  qukm  sit  res  ipsa  principalis  ;'*  Nos.  57  ^  •warranty, 
and  60,  Idem  Tract.  This  indemnity  appears  to  us  fair  and  bable,  that  par- 
even  liberal,  when  it  is  considered  that  the  vendees  have  been  templated,  that 
reimbursed  the  whole  amount  of  the  money  paid  for  Polly  2[te^f^uin 
Edwards  in  1802.     After  they  had  enjoyed  her  services  durinfif  •houid  be  larger 

,  ®  thanthcTalucof 

27  years,  nearly  the  whole  of  the  ordinary  time  of  service  of  a  lubjcct    matter' 

of  the  contract. 

slave,  they  were  perhaps  entitled  to  recover  only  a  portion  of  g^  where  the 
the  price  for  the  probable  remainder  of  the  lifetime,  because  in  JSkMdave  p^ 
the  sale  of  a  slave  the  warranty  of  the  vendor  does  not  con-  «*»«««d  in  i808. 

1         .  11.  11  ^'•'  cv*«tcd  and 

template  the  perpetual  enjoyment  of  the  thing  sold  as  in  the  the  vendor  re- 
case  of  a  tract  of  land ;  but  only  such  a  temporary  enjoyment  price  s  ii  after^ 
as  a  slave  is  susceptible  of  by  the  laws  of  nature :  Pothier  vente  her^^Kn^^or 
No.  163;  Dig.  Lib.  19,  T.  1,  Law  46;  Dumoulin,  Nos.  127«*"f«»».     *« 

®  vendor  ii  onljr 

and  128.  to  par  as  dama- 

ges, the  value  or 

It  is'therefore  ordered,  adjudged  and  decreed,  that  the  judg-  original  price  ^rf" 
ment  of  the  District  Court  be  so  amended  as  to  allow  to  the  not  the  valae 
defendants  against  the  estate  of  the  late  Joseph  Andrus,  instead  daves,  bom^ 
of  •4800,  the  sum  of  $e26  with  costs  below;  those  of  this  ap-  JjS^^  ^o^ 
peal  to  be  borne  by  the  appellees.  "**•''  gr«ter. 
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WssTimir  Drs.  lU  MCCARTY  «fc  J^  P.  BfrGARTY. 

K    1I*CABTT         -^^^'^^  FROM  THE  COITllT  OF  THE  FIFTH  SISTHICT,  FOB  THE  PaAISR  OF    ST* 
J  F  M*CARTT  MART,  THE  JUDGE  OF  THE  SIXTH  FRSSIDIKO. 

A  continoanee  will  not  be  alloired,  when  due  diligence  hM  not  been  used  to 
obtain  the  testimony  of  witnesses,  alleged  to  be  material. 

Motions  and  affidavits  (dr  eontinuani^s  are  addressed  to  the  legal  discretion  of* 
^  the  court,  lind  should  be  granted  or  denied,  so  as  to  effect  the  speedy  termi- 

nation of  suits  as  far  as  is  consistent  with  justice. 

This  suit  commenced  by  attachment  of  a  judgment  in  farot 
of  the  defendant  J  against  the  plaintifiT,  for  ^,175  rendered  on 
a  note  of  hand* 

The  plaintiff  alleges  that  the  defendant  is  a  resident  of  Ten-* 
nessee,  and  is  indebted  to  him  in  the  sum  of  $1600»  the  value 
of  a  slave  named  William,  taken  by  the  latter  to  Tennessee 
and  never  returned  ;  also  $600  for  payments  and  offsetts  which 
should  have  been  allowed  as  credits  on  the  note,  on  which. 
judgment  was  rendered,  but  were  not ;  and  likewise  $200  per* 
annum  for  the  services  of  said  slave  until  he  be  restored  and 
delivered  up.  He  prays  for  judgment  accordingly,  and  that 
an  attachment '  issue  and  be  levied  on  defendant's  judgment 
against  him. 

The  defendant  averred  the  plaintiff  could  not  maintain  hm 
action,  for  the  claims  and  demands  now  set  up  should  have 
been  pleaded  in  the  suit  which  this  defendant  instituted  against 
him,  the  judgment  whereof  is  now  attempted  to  be  attached ; 
that  these  claims  existed  when  that  suit  was  commenced  and 
should  have  been  set  up  as  a  defence ;  which  not  having  been 
done,  these  matters  have  become  res  judicata  ;  and  he  is  now 
barred  from  claiming  them  in  this  action* 

In  answer  to  the  merits  the  defendant  pleads  the  general  is^ 
sue ;  and  avers  that  the  note  on  which  judgment  was  render-* 
ed,  was  given  in  full  settlement  of  all  the  accounts  and  claims 
between  them  for  which  a  suit  was  then  pending,  and  after* 
wards  dismissed.  That  tSe  facts  and  allegations  set  forth  in 
the  petition  are  unfounded  and  untrue. 
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Upon  these  pleadings  and  issues  the  cause  was  tried*        Wunnar  Jht. 

This  suit  was  instituted  the  19th  July,  1837,  and  the  answer  ^^^P^^""'^'^^. 
to  (he  merits  filed  April  8,  1839.  ^  m'cabtt 

On  the  trial,  April  10,  1840,  the  plaintiff  filed  his  affidavit  j.v.x'cabtt. 
for  a  continuance,  in  order  to  obtain  the  testimony  of  witnes- 
sea  in  Tennessee,  which  was  refused ;  the  judge  being  of 
opinion  the  grounds  were  insufficient.  A  bill  of  exceptions 
was  taken  to  the  opinion  of  the  court.  The  affidavit  is  fully 
stated  in  the  opinion  of  this  court. 

There  was  judgment  for  the  defendant  and  the  plaintiff  ajn 
pealed. 

SpUmty  for  plaintiff  and  appellant. 

Moikell  ^  T.  If,  Lewia^  for  defendant  and  appellee* 

Garlandf  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  an  attachment,  which  was  levi- 
ed on  a  judgment  which  the  defendant  had  previously  obtained 
against  the  plaintiff.  The  petition  was  filed  the  19th  of  July, 
1837.  On  the  8th  of  October  following,  the  defendant  appear- 
ed by  his  counsel  and  filed  various  exceptions,  which  were 
overruled  and  the  defendant  ordered  to  answer.  On  the  8th 
of  April,  1839,  the  defendant  filed  his  answer  and  the  cause 
was  continued  with  leave  to  both  parties  to  take  testimony  out 
of  the  state.  The  cause  was  called  for  trial  on  the  17th  of 
April,  1840,  when  the  plaintiff  applied  for  a  continuance,  on 
the  ground  that  the  testimony  of  Daniel  Carmichael  and  Absa* 
lorn  M'Carty,  of  Hawkins  county,  Tennessee^  was  material 
and  important  for  him,  and  from  the  statement  in  the  the  affi* 
davit,  of  what  the  witnesses  are  expected  to  prove,  there  is 
no  doubt  of  the  materiality  of  the  evidence.  The  defendant 
objected  to  the  continuance  on  the  grounds,  that  Carmichael 
would  not  swear  to  what  the  i^laintiff  alleged  and  that  due  dili« 
gence  had  not  been  used  to  piocure  his  testimony*  To  estab* 
lish  the  fact  that  Carmichael  would  not  swear  to  all  the  plain- 
tiff alleged  the  defendant  produced  his  deposition,  which  he 
38        VOL.  XIX. 


CASES  IN  THE  SUPREME  COURT 


WasnMT  Dn.  had  had  taken  under  a  eommiarion  issnad  in  (his  eaaa  and  alao 

SmAtgmhgt  1841 

v*^^^'  oftvred  it  to  show  ihat  proper  diligonce  had  not  been  used  to 
■•  ^^^'^  procure  his  testimony.  .  The  defendant  says  that  pvsvioua  to 
/.v.x^cABTT.  sending  his  commission  and  interrogatories  to  take  the  testimo- 
ny of  Carmiefaael  and  others,  he  had  a  oopy  of  them  eerted 
on  the  counsel  for  pUintiff,  who  did  not  annex  any  eioss-inter^ 
rogatories,  whereby  the  testimony  of  Carmichael  could  have 
been  obtained.  In  reply  to  this  the  counsel  for  the  plaintiff 
says,  the  service  of  the  inlenogatories  on  him  was  insufficient. 
This  question  it  is  not  necessary  to  decide  at  present,  but  the 
fact  of  the  deposition  being  taken  may  be  considered  in  con- 
nection with  the  question  of  diligence,  and  raises  a  violent  pre- 
sumption, that  the  plaintiff  might  have  obtained  the  deposition 
of  Carmichael  as  easily  as  the  defendant  did. 

The  affidavit  of  the  plaintiff  in  relation  to  the  facts  to  show 

proper  diligence  is  not  very  definite ;    in  some  respects  it  is 

uninteUtgiUe*    He  says  he  has  sent  a  commission  to  take  tes- 

timony^  of  his  witness,  but  when,  or  what  diUgence  he  has  uaed 

A  oontiiniftnee  (0  nfocuM  its  totom  ho  does  not  inform  us.     it  does  not  ap- 

wlU  not  be  al*       ^  ^ 

lowed  when  doe  pear  he  has  ever  written  or  made  any  inquiry,  why  the  commis- 

diliffenoe      hm 

not  been  nied  sion  has  net  been  returned,  or  given  himself  any  trouble  about 
testtmm^'^  ^r  ^^'  "^^  procure  the  testimony  of  A.  M'Carty ,  the  other  witness 
ed*to^  mite^  "^  commission  is  pretended  to  have  been  sent.  To  excuse 
n^*  himself  for  not  ttsing  more  diligence,  the  plaintiff  says  that  in 

the  autumn  of  1880,  a  severe  epidemic  prevailed  in  Franklin* 
that  one  of  his  counsel  died  and  the  other  was  sick,  that  two 
clerks  of  the  court  died  in  September  or  October,  and  the  office 
was  sometime  vacant,  also  that  he  went  frequently  to  the  court 
house  to  get  his  counsel  to  draw  interrogatories,  but  he  was  ab- 
sent and  it  could  not  be  done. 

It  has  been  stated  that  this  suit  was  commenced  in  July, 
1887,  the  exceptions  filed  by  defendant  was  overruled  in  Octo- 
ber and  a  judgment  by  default  entered.  There  was  then  a 
legal  issue  made  and  the  plaintiff  knew  what  he  had  to  prove. 
He  permitted  the  case  to  lie  over  until  April,  1880,  when  an 
answer  was  filed  ;   he  then  knew  what  he  had  to  combat.      It 
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may  be  proper  to  inquire  what  the  jdaiatiff  was  doing  from  WifTsmv  Dii. 

early  in  April  until  sometime  in  September  ?    Both  his  counsel  '^*""^* ^' 

were  then  alive  and  well,  as  was  the  clerk  of  the  courty  and  no  ^  i^^*" 
epidemic  was  preTailing.  What  was  he  doing  from  October  '•'•i^^^^- 
until  the  April  following  ?  His  counsel  had  recovered  his 
health  and  was  not  we  presume  always  absent ;  the  oiBce  of 
clerk  had  been  filled  and  no  obstacle  is  known  to  haye  prevent* 
ed  a  commission  being  taken  out  to  procure  the  desired  teati- 
Humy.  From  die  institution  of  the  suit  to  the  trial  was  nearly 
three  yean,  during  two  and  a  half  ef  which  the  plaintiff  might 
hare  taken  testimony.  He  attaches  a  judgment  rendered 
against  him  individually,  for  claims  alleged  to  be  existing  pr»* 
▼ions  to  its  rendition,  and  manifests  but  little  anxiety  to  prose- 
cute his  suit  after  he  had  arrested  the  collection  of  the  defen- 
dants demand  against  himself. 

Motions  for  a  continuance  are  always  addressed  to  the  legal    Motioni  and 
discretion  ef  the  court  that  tries  the  cause  and  ought  to  be  eontiDoaneet 
granted  or  denied,  so  as  to  eflbot  as  speedy  a  termination  of  Jl^the  imTdiiK 
cases  as  possible,  consistent  with  justice.     It  is  as  important  ^^^^^  ^  ^ 
that  diKgence  in  obtaining  testunony  be  shown  as  that  the  evi*  ihooidbeiinuit- 

C7  ar  ed  Or  denied,  lo 

dence  be  material.  In  this  ease  we  think  sufficient  diligence  m  to  eSeet  the 
has  not  been  shown  and  the  judge  did  not  err  in  refusing  the  t^rof^raUt°iis 
continuance.  ^^  "  it  oootii. 

*^      "  tent   with  jiM- 

The  judgment  ef  the  District  Court  is  therefore  affirmed  tiee. 
with  costs. 


90D  CASES  IN  THE  SUPREME  COURT 

WisTsmr  Dis,  *•  MCCARTY  r*.  J.  F.  MCCARTY. 

_^  J^VEAJt  VBOX  Tm  COVBT  Of  TUB  FIZTB  9UTBICT  lOB.  THE  VAJUfH  OF  IT,  MAMJ^ 

B*  STCABTT 

fW.  

J  r  x^CABTT.  ""^  jvoei  OF  TBI  SIXTH  pmuiBiiro. 

Where  aeizDre  if  made  and  notice  pyea  ou  the  Slit  June,  and  the  adTettaiment 
is  dated  the  Sith  of  the  same  month,  it  vill  be  considered  as  one  day  too 
early.  Three  days  should  intervene  between  the  notice  of  seizure  and  the 
adTertisement 

A  sale  of  real  property  cannot  be  legally  made  by  a  sheriff  until  the  S4ch  day 
after  the  setanie.  But  if  this  time  is  giren,  it  (sannot  be  objected  that  the 
advertisement  was  posted  up  a  day  or  two  sooner  than  was  required. 

A  clerical  error  in  the  description  of  a  piece  of  land  in  the  sheriff's  advertise- 
ment, not  calculated  to  mislead  the  party  interested,  is  immaterial. 

Interest  on  the  dissolution  of  injunctions  oannotf  exceed  ten  per  cent.;  if  the 
judgment  enjoined  bears  ten  per  cent  interest,  all  above  that  sum  whidi  is 
allowed  must  be  in  the  way  of  damages  if  the  injunction  is  dissolved. 

This  suit  commenced  by  injanction.  J,  P.  M'Carty  havmg 
obtained  a  judgment  on  a  promissory  note  of  the  plaintiff  for 
$3175y  with  ten  per  cent,  interest,  issued  e](ecution  and  was 
proceeding  to  sell  a  tract  of  land,  when  stopped  by  injunction. 
The  plaintiff  alleges  that  when  suit  was  pending  in  which  said 
judgment  was  rendered,  he  pleaded  several  matters  and  de- 
mands in  reconvention  which  were  rejected,  and  for  which  he 
has  instituted  a  separate  suit,  against  the  said  defendant,  and 
attached  the  judgment  in  question.  He  further  alleges  that 
notwithstanding  this,  execution  issued  and  h^  been  levied  on 
a  tract  of  land,  situated  on  the  east  side  of  Bayou  Teche,  but 
the  sheriff  has  advertised  a  tract  of  land  situated  on  the  west 
side  of  said  bayou  for  sale.  He  prays  for  injunction  to  stay  all 
further  proceedings  in  said  sale  and  that  he  have  judgment 
perpetuating  the  same  with  costs. 

The  defendant  set  out  various  grounds  for  the  dissolution  of 
the  injunction,  and  prayed  that  it  be  dissolved  with  damages 
and  costs. 

On  hearing  the  parties,  and  examining  the  papers  and  do- 
cuments relative  to  the  seizure  and  advertisements,  there  was 
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jadgment  diasolving  the  injanction  with  ten  per  cent,  inte-  Wsstkrv  Dis. 
rest,  and  fiye  per  cent,  damages  and  costs ;  and  that  the  sheriff  ^^         ' 
proceed  with  the  sale  as  if  no  injunction  had  issued.  ■•  ^^^^"^ 

The  plaintiff  appealed.  j.f.ji*ci»tt, 

S^ldttne^  for  the  plaintiff  and  appellant* 

MatkeU  ^  T.  H:  Leuni,  for  the  defendant. 

Garlandf  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  has  ohtained  an  injunction  in  this  case  to  arrest 
the  execution  of  a  judgment  which  the  defendant  had  obtained 
against  him  for  $3175,  with  ten  per  cent,  interest  and  costs, 
alleging  that  the  defendant  was  indebted  to  him  (the  plaintiff) 
in  a  sum  nearly  sufficient  to  extinguish  the  said  judgment. 
That  he  had  commenced  a  suit  by  attachment  which  had  been 
levied  on  said  judgment,  notwithstanding  which  the  defendant 
was  going  on  \o  execute  the  same,  and  had  actually  had  an 
execution  issued  and  levied  on  a  tract  of  land  situated  on  the 
east  side  of  the  bayou  TSche,  in  the  parish  of  St.  Mary,  be- 
longing to  him  (plaintiff)  and  was  proceeding  to  have  the  same 
sold  by  the  sheriff.  He  says  if  the  sheriff  is  permitted  to  pro- 
ceed to  collect  the  money  on  said  execution,  he  will  lose  the 
benefit  of  his  attachment;  and  he  further  alleges  that  the 
sheriff  in  his  proceedings  had  acted  illegally,  in  this,  that  he 
advertised  for  sale  the  property  seized,  before  the  expiration  of 
the  three  days  notice  of  seizure  required  to  be  given  by  articles 
G64  and  055  of  the  Code  of  Practice  ;  also  that  in  the  adver- 
tisement he  had  described  the  tract  of  land  seized  as  situated 
on  the  west  bank  of  the  bayou  TSche,  when  in  the  seizure  and 
notice  thereof,  it  is  described  as  being  on  the  east  bank. 

The  defendant  presents  many  grounds  of  defence,  which  it 
is  not  material  now  to  notice ;  there  was  a  judgment  dissolving 
the  injunction  and  the  plaintiff  appealed. 

The  first  ground  of  complaint  is  disposed  of  by  the  decision 
rendered  by  the  court  below  in  the  attachment  case,  which  we 
have  affirmed  ;  ante,  296. 


dm  CASES  IN  THE  SUPREME  COURT 

Webtskx  D».  The  second  objecdon  is,  that  three  days  did  »ot  ekpso  be- 
^  ?  tween  the  service  of  the  notice  of  aeizare  and  the  posting  up 
m,  ii*cA»TT    q{  ji,^  advertisemenu    The  article  654  of  the  Code  of  Practice 

V9. 

j.F.x'cAmTT.  requires  this  notice,  and  the  articles  655  and  667  say  three 
days  are  to  elapse  previous  to  advertising.  The  seizure  was 
made  and  notice  given  on  the  2l8t  of  June,  1887,  the  adver^ 

Where  seizure  ^ 

is  made  and  no-  tisement  IS  dated  the  Mth  of  the  same  month,  and  the  sale  to 
strt^June,  and  take  place  on  the  31st  day  of  July.  We  think  the  advertise- 
ment 'u'^daS  *nent  ^"^^  "lade  one  day  too  early.  Three  days  should  inter- 
the  24th  of  the  ^^^    between  the  notice  of  seizure  and  the  advertisement;  C. 

same  montn,  it 

will  be  eonsi-  Pf.^  articles  180»  818  ;  in  all  cases  where  the  sale  is  to  take 

dered  as  one  day 

too  carl  J.  Three  place  precisely  thirty  days  from  the  day  of  adTertising ;  or  in 
tenrene  between  Other  words  a  Sale  of  real  property  cannot  be  legally  made  bj 
M?xnre°aS  the  »  »li«"ff  until  the  thirty-fourth  day  after  the  seizure.  If  this 
adrertisement.  ^j^,^  ^  given  We  do  not  think  it  a  fatal  objection  that  the  ad- 

A  sale  of  real  ,  .  ,         -». 

property  eannot  vertisement  was  posted  up  a  day  or  n^ore  too  early.  The 
by  a  ^s^riff  object  of  the  law  is  to  give  the  debtor  three  entire  days  to  pay 
d^^^  i^r  ^e  ^®  ^^^^'  ^^  ^®  wishes  to  do  80.  If  on  the  last  day  of  grace  he 
aeiKure.   But  if  pays  the  debt,  and  the  sheriff  has  in  the  meantime  advertised 

this  time  is  gi- 
ven, it  eannot  the  property  seized,  the  debtor  would  not  be  liable  for  the  cost 

the^  ^advertise-  of  the  advertisement,  because  he  had  a  time  fixed  within  which 

^T^]^y^^  he  might  pay ;  but  if  he  does  not  pay,  we  aie  unable  to  see 

gOonerUian  was  ^bat  injury  or  injustice  can  be  done  by  advertising  the  sale  the 

pecjuireo*  ^^ 

longest  time  possible.  The  decisions  of  this  couxt  in  14  La« 
Rep.t  84t  and  6  Idem,  33,  are  based  upon  an  entire  want  of 
notice  of  the  seizure  previous  to  advertising,  and  can  easily  be 
distinguished  from  this.  In  the  present  case  forty  daya  were 
to  elapse  from  the  time  of  seizure  to  that  of  sale,  which  gives 
ample  time  for  the  advertisement  to  have  efect  after  the  expi- 
ration of  the  three  days  allowf  d  for  notice. 

The  third  objection,  is  that  in  the  advertisement,  the  land 
seized  is  said  to  be  on  the  west  bank  of  the  bayou  Teche, 
whilst  in  the  seizure  and  notice,  and  in  fact,  it  is  on  the  eaat 
bank.  The  boundaries,  quantity  and  description  in  every  par- 
ticular are  similar  in  the  notice  of  seizure  and  advertisement 
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except  in  the  instance  mentioned.    It  is  not  alleged  or  in  eri*  Wmtbkh  Dts. 
dence  that  the  plaintiff  had  any  land  on  the  west  bank  of  the  ^^f"*^"^*^^^- 
bayou ;  he  knew  very  well  what  property  was  seized ;  if  the    "•  ^^^'^ 
sheriff  had  have  been  permitted  to  go  on  with  the  sale,  it  is  '.»'it*cA»TT. 
more  than  probable  he  would  have  referred  the  appraisers  to 
the  seizure  he  had  made  than  to  the  advertisement,  for  a  de* 

A  clenciil 

scription  of  the  property,  and  if  he  had  not,  the  plaintiff  had  error  in  the  de- 
the  necessary  information  to  correct  him.    We  look  upon  it  as  pieJe  oHud  in 
an  error  currunie  ealamo,  entirely  insufficient  to  sustain  the  in-  ^^ll^fnt' not 
junction.    If  any  tnjnry  was  likely  to  result  from  it,  the  plain-  ^^^^  j^*! 
tiff  might  have  opposed  it  as  an  objection  whenever  a  monition  fy  intere«cd  is 
should  be  applied  for.    The  description  of  the  property  is  so 
ample  in  all  other  respects,  as  to  make  it  certain  notuvitbstand- 
ing  this  error;  if  it  had  been  carried  out  in  the  sheriff's  sale 
and  return  on  the  execution,  and  it  had  been  shown  the  plaintiff 
had  land  and  a  crop  on  the  west  bank  of  the  bayou,  the  mistake 
might  be  considered  more  serious  in  its  consequences. 

The  appellant  further  contends  there  is  error  in  the  judgment 
dissolving  the  injunction  in  allowing  the  defendant  ten  per  cent.  ,}^^Y^^  <*"  ^ 
interest  on  the  amount  of  the  original  judgment,  besides  da-  injuoctiont  can- 

,  -  /.  i_  T       1  •     ■"*'  exeeed  ten 

mages  at  the  rate  of  five  per  cent*  on  the  amount,  in  this,  per  cent;  if  the 
we  think  the  judge  erred.  The  original  judgment  bears  into- joi^^^,  ^«a 
Test  at  the  rate  of  ten  per  cent,  per  annum  from  the  time  it  }!^^  ^^  ^^'^ 
became  due  until  paid.    When  this  is  the  case,  we  are  of  opi-  ^t  sum  which 

*^  *      18  allowed  must 

nion  a  proper  construction  of  the  act  of  18B1,  p.  1(X2,  sec*  3,  be  in  the  way  of 
does  not  authorize  the  annual  interest  to  be  increased  beyond  injunction      is 
ten  per  cent.,  whatever  else  that  may  be  allowed  must  be  in   '"^  ^^  ' 
the  way  of  damages.    But  as  the  court  below,  very  probably 
fixed  the  damages  at  five  per  cent,  in  consequence  of  giving 
interest  at  ten  per  Cent,  per  annum,  we  think  the  judgment  in 
relation  to  interest  and  damages  should  be  amended. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed  so  far  as  it  dissolves  the  injunction, 
and  reversed  so  far  as  it  allows  ten  per  centum  interest  on  the 
amount  of  the  judgment,  and  five  per  cent,  damages,  and  pro- 
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WssTBEw  Dis.  ceediog  to  give  such  judgment  as«  in  our  opinion,  ought  to  have 
September;iMu  ^^^^  rendered  by  the  court  below,  it  is  ordered  and  decreed 
HORKSBT*B  t^e  defendant  James  P.  M'Carty,  recover  of  the  plaintiff,  Ro- 
bert M'Carty,  damages  at  the  rate  of  ten  per  cent,  on  the 
judgment  for  •SITS,  with  the  interest  due  thereon,  on  the  Mth 
day  of  July,  in  the  year  1837,  the  day  the  injunction  issued  ; 
the  costs  in  the  District  Court  to  be  paid  by  the  plaintiff  and 
appellant,  and  those  of  this  court  to  be  paid  by  the  defendant 
and  appellee* 


HORNSBY'S  HBIltd  r^.  Hf'DERMOTr. 


APPXAL  FROUC  THS  COURT  UP  THS  FIFTB  JDIBTBipT,  FOB  TBB    PABIM  Of 
I.APATBTTX,  TttX  ^UBOX  OP  THE  flXYElTTH  PBXSIDIlfO. 

Admitting  the  plaintiffs  are  owners  of  the  upper  end  of  a  larger  tract  of  land, 
jet  if  they  show  no  location  by  an  authorized  survey,  embracing  the  locua  m 
quo,  they  cannot  maintain  an  action,  even  of  trespass,  against  a  possessor,  so 
at  to  oust  or  disturb  him. 


This  is  a  suit  in  the  nature  of  an  action  of  trespass,  in  which 
the  plaintiffs  claim  damages  against  the  defendant  for  entering 
upon  their  land  of  which  they  claim  to  be  in  possession.  They 
pray  that  he  be  condemned  to  remove  his  fences  and  improve* 
ments  of  every  kind  from  their  land  and  pay  for  the  damage  he 
has  already  caused  them. 

The  defendant  pleaded  the  general  issue.  It  appears  from 
the  pleadings  and  evidence  that  the  plaintiffs  claim  to  be  the 
owners  of  the  upper  part  or  one  undivided  half  of  a  larger 
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ttact,  confirmed  to  one  Fletcher,  and  to  be  located  m  a  pafticu-  V^wrnii  DiL 
lar  manner.  Septemher,im. 

The  plaintifis*  poition  calls  to  bound  on  thti  upper  side  by 
lands  owned  by  Josine  Le  Blanc  and  below  by  those  of  White. 
No  locatioti  W^  cfve^  made  of  the  plaintiffs'  part  by  afly  aUtho- 
rired  firarreyot ;  and  nothing  shows  that  the  defendant^d  im- 
provements are  embraced  by  or  included  in  the  plaibtitfs*  claim. 
They  had  judgment  howeVer  quitting  them  in  their  pOdscfssioW 
and  title  to  the  land  in  dispute,  and  for  live  dollars'  in  damages. 
The  defendant  tlp^ealed. 

FoifrhuSi  for  tin  plaintiffe. 

Crow  ^  tPin.  JS,  Lewis^  for  the  defendants* 

Mariin^  J.  defiveted  the  opinion  of  th6  coutt. 

The  plaintiffs  state  that  the  defendant  has  entered  on  their 
premises  and  committed  waste,  and  erected  buildioga  and  fen- 
ces on  a  tract  of  laxtd  of  which  they  are  in  possession  as  own- 
en  ;  having  inherited  the  same  from  Thomas  Homsby,  de*^ 
ceased.  They  pray  that  the  defendant  be  decreed  to  remove 
his  buildings  and  fences  from  their  land,  and  to  pay  them  one 
thousand  dollars  in  damages;  ,and  for  general  relief. 

The  general  issue  is  pleaded.  The  plaintiffs  had  judgment 
for  the  landy  and  five  dollars  in  damages ;  and  the  defendant 
appealed. 

The  plaintifis  claim  through  several  mesne  conveyances 
from  Thomas'  Fletcher,  the  original  grantee,  who  obtained 
from  the  land  commissioners  of  the  United  States;  a- certificate 
of  confirmation  of  an  inchoate  right  acquired  tinder  the  Spa- 
nisk  govetnment  in  consequence  of  a  settlement  and  ctiltiva- 
tiofi;  to  a  tract  of  land  coiitaining.  640  acres,  situated  in  the 
coimty  of  Attakapaaon  the  Icfft  or  ea^  sid^  of  the  bayou  Ver- 
million, fronting  on  said  bayou,  and  to  be  laid  out  40  arpenta^ 
in  depth,  giving^  so  much  front  on  the  right  line  as  will  give 
ther  quantity  above  ezpreased.  The' right  of  Fletcher  td  thitf 
89        VOL.  xix» 
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HBima 
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WitTVBir  Dxi.  laad  was  acquired  by  Peyton  Bland  from  the  administrator  of 
the  former,  sold  by  order  of  the  Court  of  Probates.  Bland^s 
title  passed  to  Alexander  Porter  under  a  sheriflf's  sale*  in 
which  the  land  sold  is  thus  described :  **  a  certain  parcel  of 
land  situated  on  the  east  side  of  the  river  Vermillion,  boun- 
ded above  by  lands  of  Josine  Le  Blanc  and  below  by  lands  of 
Wm.  White,  consisting  of  640  superficial  arpents."  Porter 
sold  to  Theall  and  described  the  land  as  "  one  undivided  half 
of  a  certain  tract  or  parcel  of  land,  situated  in  the  parish  of  La- 
fayelte  and  lying  on  the  east  side  of  the  river  Vermillion,  con- 
sisting of  640  superficial  arpents/'  John  B.  Theall  sold  to 
Thomas  Homsby,  the  ancestor  of  the  plaintiffs,  on  the  18th  of 
February,  1832,  one  undivided  half  of  this  land,  describing  it 
in  his  deed  of  sale,  to  be  '*  the  undivided  upper  half  of  640 
acres  of  land,  lying  and  beings  in  the  parish  of  Lafayette,*  on 
the  east  bank  of  the  river  Vermillion,  and  part  of  the  same 
tract  originally  confirmed  to  Thbmas  Fletcher  by  the  commis- 
sioner's certificate,  &c.,  in  conformity  with  a  re-surv^y  made 
by  Wm.  Jackson,  deputy  surveyor,  the  6th  February,  1832, 
&c.;  said  land  bounded  above  by  Veuve  Josine  Le  Blanc  and 
below  by  the  lower  half  of  said  sectioti,  belonging  to  Lloyd 
Wilcoxon."  The  survey  of  Jackson  is  expressly  made  a  part 
of  Theall's  deed,  to  which  it  is  annexed,  but  is  not  to  be  found 
in  the  records  of  the  present  suit.  Thete  is  no  evidence  of  any 
location  ever  being  made  of  the  Original  tract.  It  was  to  con- 
tain 640  acres,  equal  to  756  27-100  arpents  and  the  depth  is 
expressly  stated  in  the  certificate  to  be  40  arpents  ;  consequent- 
ly the  front  line  on  the  Vermillion  river  should  be  nearly  19 
arpents.  The  location  of  this  tract  was  to  be  made  so  as  to  in- 
clude the  improvements  of  Fletcher,  the  original  grantee.  All 
the  mesne  conveyances  state  that  the  location  was  to  be  made 
on  a  larger  tract  fronting  on  the  river,  but  bounded  above  by 
the  lands  of  Josine  Le  Blanc  and  below  by  those  of  Wm. 
White. 

K^tiff  ^^'^  ^  Admitting  what  the  record  leaves  doubtful,  that  the  plaintiffs 
townen  of   the  have  shown  themselves  to  be  the  owners  of  the  upper  half  of 
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the  tract,  yet  they  have  shown  no  location  under  the  authority  WxiTXRir  Oii|. 
of  the  United  States,  which  would  embrace  the  locus  in  quo,    ^P      ^^» 
If  the  tract  confirmed  to  Fletcher  be  located  according  to  its  des-      ▼-^"m 
cription,  with  such  a. part  as  multiplied  by  forty  would  give  the  allkh  it  al. 
superficies  of  640  acres  and  embracing  the  improvements  made  upper  end  of  a 
by  Fletcher,  it  is  clear  it  would  not  extend  so  high  up  as  to  uSS^'yeUfUicy 
cover  the  place  occupied  by  the  defendant.      It  is  true  the  «^o^. »«  *«»- 

^  *  •'.  tion  by  an  au- 

mesne  conveyances  speak  of  Josine  Le  Blanc's  line  as  the  up?  thorized     sur- 

V         J  J    1-  T  1     .       *  1      ^^*  embracing 

per  boundary,  and  that  may  be  conclusive  between  the  vendoj  the  locufinguo, 
and  vendee,  but  so  far  as  a  stranger  is  concerned,  the  pr^ma-  maintain  uTac- 
ture  title  or  a  public  survey,  duly  approved,  must  b/p  looked  ^^gJ^Srainst 
into  in  order  to  ascertain  the  true  location  of  the  land.      Nor  *  poMetsor,  so 

as   to    oust    or 

do  the  plaintiff  show  possession  under  his  deed,  so  as  to  au-  disturb  him. 
thorize  them  to  maintain  this  action,  which  appears  to  us  to  be 
strictly  neither  petitory  nor  possessory,  but  in  the  nature  of 
an  action  of  trespass  gtiare  cluusum  fregii. 

The  judgment  of  the  District  Court  ^i  therefore  annulled  and 
reversed,  and  judgment  of  non-si^t  entered  against  the  plain- 
tiffs with  costs  in  both  courts^ 


WAI.KBR  v§.  AI<I.BN  ET  AI.. 

APPS4L  TROIf  THE  COURT  OF  THS  FiFTH    DISTBICT  FOB  THE  PABItH  OV  ST. 
MART,  THE  JUDOS  OF  THE    DISTRICT    FRE8IDIN0. 

I 

Where  a  party  shows  a  jud^ent,  execution,  sheriff's  return  thereon,  and 
deed  of  sale,  it  is  prima  facia  evidence  of  a  valid  alienation ;  and  the  party 
attacking^  the  sale  must  show  the  forms  of  law  have  not  been  fulfilled. 

If  a  purchaser  at  sheriff's  sale  does  not  offer  good  security,  the  sheriff  must 
sell  again  immediately.  If  he  gives  any  delay,  it  is  at  his  own  risk,  and  he 
will  be  liable  in  damages  to  the  plaintiff  in  execution,  if  any  arc  sustained 
in  consequence  of  such  delay. 


19L  Mi 
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WssTKur  Dia.     This  b  an  acti4^9  agftmst  the  purphaaer  at  sheriff's  a^^  of  a 
g?^gm6er,t84i.  ^^^^  ^^  j^^ .  ^^  ^j^^  sheriff  who  myie  it,  to  annul  and  aet  it 

^^^^^      aside,  oq  account  of  the  illegal  acts  of  ^he  abenff  and  tbe  Yf9^t 

Mu^  n  AL,  of  the  formalities  required  by  laWt  to  render  it  a  valid  aale.^— 

The  plaintiff  claims  heavy  damages  against  the  sheriff  for  the 

alleged  illegal  sale  of  his  land,  apd  prays  that  the  sale  be  ^et 

aside,  and  the  land  restored  to  him. 

The  defendant^  severed  in  their  answers ;  but  both  avarr^ 
that  the  s^^  was  fairly  made,  and  all  the  formalities  required 
by  law  complied  with*  They  deny  any  collusion  or  unfair 
ponduct,  and  expressly  aver  that  the  sale  is  valid  and  good, 
and  that  the  defendant,  Allen,  be  quieted  in  his  possesaioa 
and  title  to  the  same.  The  sheriff  declarea  that  he  l^s  no 
interest  in  the  matter  except  to  aee  his  sale,  as  sheriff,  main- 
tained.   He  prays  that  the  suit  be  dismissed,  as  to  him. 

On  the  evidence  produced,  and  arguments  of  counsel,  the 
pause  was  submitted  to  a  jury  who  returned  a  verdict  for  the 
defendant^,  acquitting  the  sheriff  of  any  blame  whatever  in 
niaking  said  sale.  There  was  judgment  in  favor  of  the  de- 
fendants ;  and  after  an  unsuccessful  attempt  to  obtain  a  new 
trial,  the  plaintiff  appealed. 

Spbtne^  for  the  plaintiff. 

T.  H,  Lewis  ^  Maskell,  for  the  defendants. 

Gdrlandf  /.  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  he  is  the  owner  and  proprietor  of  an 
undivided  half  of  a  tract  of  land  of  twenty-eight  arpents  front, 
by  forty  in  depth,  on  the  Bayou  Bceuf,  in  the  Parish  of  St, 
Mary,  and  fourteen  slaves,  together  with  the  buildings  and 
improvements  on  the  land;  which  he  says  the  defendant, 
Allen,  claims  and  possesses  as  his  property.  He  also  claims 
$15,000  damages  from  Hudson,  for  his  illegal  and  improper 
conduct  and  acts,  as  sheriff,  in  selling  said  land  and  slaves. 
The  ^nswere  of  th«  4e;fendant&  deny  all  allegations  of  im<> 
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psoper  or  illegal  conduct,  and  state  |hat  Allen  pofchased  the  Wutevt  Dis. 
pioperty  at  a  sale  made  by  the  sheriff  of  St.  Mary,  under  an  ?^J^^*^f!j!^}i: 
execution  issuiog  out  of  the  Dietrict  Court  in  New  Orleans,  in      waj.ub. 
f»For  of  Thomas  BarreU  v$.  Walker.  -^"f  "  ax.. 

The  case  depends  entirely  upon  the  acts  of  the  sheriff  under 
this  e^cectttion,  and  we  have  scrutinized  them  closely,  without 
being  able  to  detect  any  error  in  them. 

It  is  well  seuled  that  a  judgment,  sheriff's  deed,  imd  return  Where  a 

upon  the  execution,  furnish  prtma  facta  evidence  of  a  valid  jad|fment.  exe« 
alienation,  and  he  who  attacks  it  must  show  the  forms  of  law  retara  Uiereon' 
have  ndt  been  complied^with ;  8  La.  Rep.  438;  3  Idem  476;  6  ^^^  itlfL^ 
Idem  48a ;  9  Idem  542 ;  16  Idem  464,  547.— In  this  case  a  f^^  «r'<'«w 

ot  a  valid  alien* 

regular  judgment,  execution  and  sheriff's  deed  have  been  pro-  ation  \  and  the 
ducedff  and  it  therefore  devolves  on  the  plaintiff  to  show  the  the   sale  must 
otber  legal  formalities  have  not  been  fulEUed.    This  he  has  Jf'u^JeXt 
undertaken  to  do,  with  what  success  will  be  seen,  when  each  ^^^^  fidfillod. 
objection  is  examined* 

It  is  first  alledged  the  plaintiff  had  himself  become  the  pur- 
chaser of  the  property  in  question,  at  a  sale  made  by  the  sheriff 
on  the  same  day  the  defendant  purchased  it.  It  appears,  the 
plaintiff  had  specially  authorized  one  William  Bigler,  who 
owned  the  other  half  of  the  land  and  slaves,  to  purchase  in  the 
property  seised,  and  sign  a  twelve  months  bond.  Accord- 
ingly, Bigler  bid  off  the  property  in  the  name  of  plaintiff,  and 
ofliered  himself  as  security  on  the  twelve  months  bond ;  the 
sheriff  declined  accepting  him,  on  the  ground  he  was  not  suf- 
ficient, and  no  other  security  being  offered  who  was  present  to 
sign  the  bond,  the  sheriff  again  set  up  the  property,  when  it 
was  adjudicated  to  the  defendant,  who  gave  bond  and  security 
as  required  by  law.  The  plaintiff  says,  that  after  Bigler  was 
rejected  as  insufficient,  other  security  could  have  been  given, 
if  the  sheriff  had  have  given  sufficient  time  to  have  procured 
it,  and  he  offers  to  prove  by  one  Daniel  Morrison,  that  if  he 
had  been  applied  to,  he  would  have  signed  the  bond,  but  he 
never  had  been  requested  to  do  so. 

The  defendant  objected  to  the  examination  of  this  witness. 
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WE8TEii!r  Dis.  and  the  court  sustained  the  objection,  to  which  the  plaintiflT 
^^       *        excepted.     We  do  not  deem  it  necessary  to  decide  upon  this 
WALKEA.      bill  of  exception,  because  if  the  testimony  were  before  us,  it 
jLLLix  XT  AL.   would  not  produce  any  change  in  our  opinion,  on  the  question. 
The  witness  had  never  been  asked  to  become  security,  it  is 
not  shown  he  was  at  the  time  in  the  neighborhood,  though  he 
lived  a  short  distance  from  the  place;  and  Bigler  does  not 
seem  to  have  asked  for  definite  time  to  obtain  the  security,  be- 
sides all  this,  testimony  of  what  a  man  might  have  done  two 
y^ars  previous,  if  he  had  been  asked,  is  not  of  much  weight.— 
He  might  not  have  entertained  the  same  opinion  in  relation  to 
the  matter  at  the  two  periods.     But  the  duties  of  sheriffs  in 
this  respect  are  well  known,  and  have  long  since  been  promul- 
gated by  this  court.     In  the  case  of  Dufau  et  al.  vs,  Massicott 
et  al.;  3  Martin,  294 ;  it  was  held,  where  property  was  struck 
off  to  a  bidder  who  failed  to  comply  with  the  terms  of  the 
sale,  the  sheriff  is  not  bound  to  grant  any  delay,  but  may  sell 
again  immediately.     In  S  Martin,  220;  a  similar  doctrine  was 
If  a  pnrehA-  established.     In  3  La.  Rep.  475 ;  it  is  said,  if  a  purchaser  at  a 
sale   does    not  shenns    Sale  does  not  oner  good  security,  the  sheriff  must  sell 
rity^Sie  Bheriff  *ff*^"  immediately.     See  also  4  La,  Rep.  396;  as  establishing 
immediatei^'"  the  same  principle.     If  a  sheriff  gives  any  delay  in  a  case  of 
If  he  gives  any  this  kind,  he  does  so  at  his  own  risk,  and  would  be  liable  in 

delay,    it  is  at  t    i.        i    •     •      •  * 

his  ovn  risk,  damages  if  the  plaintiff  in  the  execution  sustained  any  by  it. 
liable  in  dam-  The  plaintiff  contends  that  Bigler  was  sufficient  security,  be- 
pSdntiff  ?n  eic^  cause,  the  property  seized  was  sufficient  to  pay  the  debt.  The 
are' mstained  m  ^'^®"^'  when  interrogated  on  oath,  says  he  thought  him  insuf- 
conscfiuenoe  of  ficient,  and  a  witness   festifies  to   the  same  fact ;  it  further 

such  delay.  n    v. 

appears  ail   his    properly  was  mortgaged  for  the  purchase 
money. 

The  plaintiff  alleges  the  execution  was  improperly  issued, 
as  an  appeal  had  been  taken  from  the  judgment  on  which  it 
issued.  By  referring  to  the  order  granting  the  appeal,  it  ap- 
pears the  execution  issued  three  months  before,  and  it  is 
expressly  stated  not  to  be  suspensive  in  its  character.  This 
objection  is  therefore  unavailing. 
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The  next  objection  is  that  the  advertisements  were  not  Wwrnn  Dm. 
legal.     It  is  in  evidence  that  the  advertisements  were  posted         '^  ^^'    -' 
tip  at  the  court-house  the  legal  number  of  days ;  they,  were       ^^^** 
published  in  a  newspaper  printed  in  the  town  of  Franklin,   allkjt  xt  al. 
every  week,  up  to  the  sale.     It  is  further  shown  that  the 
church  in  that  town  is  private  property,  the  pastor  has  ex- 
pressly forbidden  the  posting  of  advertisements  on  it,  aud  he 
testifies  that  seeing  an  advertisement  (as  he  believes  in  the 
6ase  of  Barrett  V8.  Walker,)  stuck  Up  there,  he  tore  it  down, 
considering  it  disrespectful    to  his  congregation.      We  are 
unable  to.  detect  any  error  in  the  conduct  of  the  sheriff  in  this 
particular. 

The  fourth  objection  is,  that  the  notice  of  seizure  was  not 
legally  serred  on  plaintiff.  It  appears  the  plaintiff  is  a  resi* 
dent  of  Mississippi ;  he  and  Bigler  were  the  owners  of  the 
plantation  and  slaves  seized,  they  were  in  partnership  in  the 
plantation,  saw-mill,  and  a  contract  in  relation  to  live  oak 
timber.  Bigler,  by  the  terms  of  the  partnership,  was  the 
managing  partner,  and  as  to  that,  the  agent  of  plaintiff.  The 
notice  of  seizure  was  left  with  him,  at  the  usual  place  of  re**  , 
sidence,  and  a  power  of  attorney  from  plaintiff  to  Bigler,  is  in 
evidence  authorizing  him  to  act  ad  agent  at  the  final  sale.  This 
we  think,  a  sufficient  service  of  the  notice  of  seizure,  but  if  it 
were  not,  we  think  the  plaintiff  has  waived  any  objections  to 
it,  by  appearing  himself  at  one  time  when  a  sale  was  to  take 
place,  and  making  no  objections  to  the  sheriff  proceeding,  and 
again  appearing  by  his  agent  and  bidding  for  the  property* 
The  notice  is  in  the  record  and  is  very  specific  and  full. 

The  fifth  objection  is,  that  the  sheriff  made  the  sale  although 
he  was  directed  by  the  attorneys  of  the  plaintiff  in  execution, 
to  postpone  it  indefinitely.  The  facts  are,  the  sheriff  received 
the  execution  from  a  gentleman  of  the  bar,  who  gave  him 
written  directions  how  to  proceed,  and  signed  himself  as  attor- 
ney for  Barrett.  Under  this  order  the  sheriff  seized, 
advertised  the  property  for  cash,  there  being  no  bidders  at  that 
sale,  he  advertised  it  to  be  sold  on   twelve  months  credit. 
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W18TICKT  ths.  When  he  went  to  the  place  to  make  this  sale,  a  letter  was 
-5         '   — '  received  from  other  attorneys,  of  whom  he  had  no  knowledge, 
wAisKEu      previously  directing  him  to  postpone  the  sale.     This  emhai^ 
▲LLXN  BT  AL.  rassed  him  considerably,    but  Walker   being  then  present, 
consented  to  a  postponement  for  nearly  a  month,  in  the  mean- 
time, the  last  mentioned  attorneys  countermanded  their  order 
for  a  postponement,  and  directed  the  sheriff  to  proceed  and 
sell  the  property,  which  he  did.     There  is  nothing  erroneous 
in  this  respect. 

The  ol^T  objections  taken  in  the  argunieiii  by  the  contwel 

*    for  plaintiff,  ara  so  nearly  similar  to  those   consideied  and 

decided,  in  the  case  (^  M'Carty  vs.  M^Carty,  thiat  it  is  only 

necessary  to  refer  to  that  case  to  decide  them ;  see  this  case 

ante  300. 

In  conclusion,  wie  have  to  remark,  thift  we'  h^e  never  seeii 
a  case,  in  which  a  sheriff  has  complied  more  comjAetely  itith 
the  law  in  discharging  his*  duty,  and  if  the  plaintiff  hasr  sufllered 
by  it,  he  cannot  blame  ther  officer  \dio  was"  charged  with-  thie' 
execution. 

'    The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 
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A^tKMik    TllOM    THE    COUKT  T>»    THE    nFrH    DIST&ICT,    VOB    THl  VimiHl  Of  = 
tTt  MABT,    TBI  JI71>«X  OT  THE  BXXTB  VBESIOIITO. 

Where  a  judgment,  vhich  U  enjoined  alr^dljr^  betrt  intereM  «t  ten  per  eent  rygTSiS 
per  annum,  no  fiirther  interest  can  be  allowed  on  a  ditiolution  of  the  in-  ^®  *^^ 
jundtioii. 

Int^nitt  dn  tlie  'dIfeMlution  of  ah  ifajUnction'may  he  iricr«^ied  to  ten  per  eent j 
l«t  vtodevte  «lt6,«lut  majr  be  aUoiinM  iigluri^t  tite'plainillFkiAl'hfli  sttr«f<f  lb 
injttiittion,  ahonld  be  giYen  aft'danageB. 


salt  id  in  the  natUfe  of  an  ticlio'n  of  nilinty  atid  injUlic- 
'dOQ,  t6  tendef  a  certain  judgment,  'made 'definitive  against  (H6 
'pt^ent  plaintfflr,  nbll ;  and  in  (be  meantime  to  enjoin  all  pfb- 
cietedings  under  it.  The  plainti^  shows,  that  he  purchnse^  \ 
certain  ^ract  of  land  at  sheriflT's  sale,  against  which  there  'exist- 
ed a  Judicial  mortgage,  and  that  the  defendMi,  to^hom  the 
judgment  and. judicial  mortgage  has  been  tarahbferted,  -has  mfed 
out  -an  order  t>f  seizure  and  sale,  and  is  /proceeding  to  aeil  the 
property.  He  alleges,  that  said  judgment  is tiull^od  iN>id>-aAd 
that  the  order  of  seizure  and  aale,  issuing  in  virtue  of  4he 
mortgage  .purporting  to  result  from  it,  isaftted  imf/rap^rif • 
Wherefore  he  prays  for  an  injunction  to  stop  the  seizu/ei  -mmI 
that  the  said  judgment  be  annulled  and  cancelled  With 
damages. 

To  this  petition  the  defendant  avers,  he  vohintafily  ivppeavs 

■ 

nnd  answers ;  denying  generally  all  the  allegations  in  the  pe- 
tition ;  expressly  averring,  said  judgment  was  obtained  fairly 
and  honestly,  and  that  it  has  acquired  the  fcrrce  and  effect  of 
res  judicata.  There  are  many  other  matters  and  things  set  out 
in  detail  and  at  great  length  in  tlie  Answer,  which  cbncludes 
^ith  a  pmyer,  that  the  plaintiff's  demand  fe^  rejected  ;  tb'atthfe 
injunction  be  dissolved  ^ith  damages,  inteirei^t  and  cbsts  on  the 
amount  enjoined  ;  and  that  the  order  of  Seizure  and  safe  be 
iJlowed  to  proceed  as  if  no  injunction  had  been  obtained. 

One  of  the  grounds  of  nullity  of  the  judgmient  enjoined,  re- 
lied on,  was  the  improper  practices  of  the  defendant  and  his 
Counsel  in  taking  away  certain  itnpt^rtant  papers,  which  hadt 
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WmsBH  Di«.  been  produced  ia  evidence  on  the  trial,  and  filed.    The  plain- 
^         *        tiff  alleges,  he  lost  his  remedy  by  an  appeal  in  consequence  of 
■"""        this  illegal  conduct. 
BBowiiwv.        There  was  a  mass  of  testimony  offered  on  the  trial ;  and  the 
whole  case,  on  the  evidence,  explanations  of  counsel,  and  a 
charge  from  the  court,  was  submitted  lo  a  jury,  who  returned 
a  verdict  in  favor-of  the  defendant,  that  the  injunction  be  dis- 
solved with  ten  per  cent,  interest,  and  five  per  cent,  damages. 
From  judgment  confirming  this  verdict,  and  dissolving  the  in- 
junction as  having  been  wrongfully  obtained,  with  ten  per  cent. 
interest  on  $1962  83,  from  the  5th  April,  1839,  when  the  in- 
junction was  obtained,  until  its  dissolution  ;  and  five  per  cent, 
damages  on  the  same  sum ;  and  that  the  order  of  seizure  pro- 
ceed, as  if  no  injunction  had  issued  :  the  plaintiff  appealed. 

Dunght,  for  the  plaintiff  and  appellant,  instated^  that  the 
injunction  should  be  maintained,  as  it  was  shown,  one  of  the 
judicial  mortgages,  on  which  the  judgment  enjoined  had  been 
obtained,  was  in  fact  never  legally  recorded,  and  did  not  import 
a  mortgage ;  and  also  for  the  improper  practices  of  the  de- 
fendant's counsel,  in  taking  away  papers,  and  preventing  his 
appeal. 

2.  Ten  per  cent,  interest  atid  damages  were  improperly  al- 
lowed on  the  dissolution  of  the  injunction.  The  judgment 
must  therefore  be  reversed.  ^ 

Maskell,  contra. 

Oarlandf  /.  delivered  the  opinion  of  the  court. 

From  the  allegations  in  the  petition  in  this  case,  it  would  ap^ 
pear,  the  object  of  the  petitioner  is  to  obtain  the  nullity  of  a 
judgment,  which  the  defendant  had  previously  obtained  against 
him,  for  alleged  ill  practices  on  the  part  of  the  counsel  of  de- 
fendant in  the  trial  of  the  case,  and  the  illegal  acts  of  the  judge 
during  the  trial ;  but  when  we  look  to  the  conclusion,  we  find 
no  prayer  for  annulling  the  judgment,  but  only  for  an  injunc- 
tion and  damages.     The  answer  as  well  as  the  petition  is  of 


OP  THE  STATE  OF  LOUISIANA.  •!* 

rreat  length,  and  puts  at  issue  the  various  allegations,  and  W»rrMK  Djt. 
among  other  matters  alleges,  that  the  most  material  matters  :s=r====3 
and  things,  upon  which  the  injunction  was  claimed,  existed        "'Ij^ 
previous  to  the  suit  of  defendant  against  plaintiff,  and  were  at     Ba»wMto». 
iasue  in  that  case,  or  should  have  heen  pleaded  in  it ;  and  as 
the  plaintiff  failed  to  set  them  up,  it  is  not  a  ground  for  injuno- 
lion;  he  also  puts  in  the  ^\etL  o(  res  judicata.    The  defendant 
further  says,  if  there  is  any  thing  else  not  covered  by  his 
former  pleas,  the  plaintiff  might  have  been  relieved  by  an  ap- 
peal in  the  suit  of  Brownson  vs.  Smith,  which  he  has  never 
prosecuted. 

It  appears,  that  the  suit  of  defendant  against  plaintiff,  was 
for  the  purpose  of  enforcing  two  judicial  mortgages,  which  af- 
fected a  tract  of  land  purchased  by  the  latter,  who  was  a  pur- 
chaser in  good  faith,  without  notice.     On  the  trial  of  the  cause, 
the  plaintiff  (now  defendant)  offered  in  evidence  what  purported 
to  be  a  copy  of  one  of  the  judgmentis,  and  a  certificate  of  its 
being  recorded.     The  defendant's  (now  plaintiff's)  counsel  ob- 
jected to  the  introduction  of  this  document  in  evidence,  on  the 
ground,  that  the  allegation  in  the  petition  was,  that  the  judg- 
ment allowed  interest  on  $521,  from  a  certain  date,  and  the 
copy  produced  said  $571.     The  record  book  from  the  recor- 
der's office  was  then  brought  into  court,  which  showed  the 
judgment  had  been  originally  recorded  as  for  $571;  the  original 
judgment  was  then  referred  to,  and  it  was  found  to  be  $521,  as 
set  forth  in  the  petition.     The  clerk  of  the  recorder  of  rnort* 
gages,  who  had  inscribed  the  judgment,  being  then  in  court 
with  the  record  book,  stated,  that  it  was  n  clerical  error  com- 
mitted by  himself,  in  using  the  word  seventy  for  twenty,  the 
former  word  being  used  in  another  part  of  the  judgment; 
whereupon  the  counsel  for  plaintiff  (now  defendant)  moved  the 
court  to  permit  the  clerk  to  correct  the  error  in  the  book  and 
copy,  so  as  to  make  them  conform  to  the  original  judgment, 
which  the  judge  permitted,  and  then  received  the  document  in 
evidence.    This  alteration  took  place  in  open  court  in  the  pre> 
sence  of  the  judge  and  parties,  the  counsel  for  the  defendant 
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M/ixiTinir.  Qcfl,»  (n(3f\v  pkiDiiff)  objectii^g.  apd  saying,  he^  would  take  HiUU.of 
aepfmmjim*  ^jui^pUoWt  wh,ich  i^.wa^  ag]:e^4  ^  should. wr^e  operand. (Nter 
wni^  g^(  tq  the;  jpdge  for.  his  s^nature,  before  h«  Icift  the;  judiml 
d^tricfci  ifi,  which  h^  w]B9  then  presiding.  Tihci  trial  procweded^ 
apdith^  ju4giBi0Q^  now  .enjoined  was.  r^nderejl,  A^  sQoa  aa.the 
tiial  MTM  oyer  and  judgmisnt  r^nd^red^  the  counsel  for  pJaiiHiff 
{mn  defendapt)  took  into  possession  the  copy  of  the  jtidgiDMit 
ofiered  i9  eyidenccu  and  some  other  do^iuneotSt  on  which  thay 
rallied  if^.th^trialt  and  kept: them,  alleging,  they  had :not  heeo 
^fiieii  and  they  wece  entitled,  to  them«  in  consequence  of  which 
the  plaintifi*  now  alleges,  his  counsel  could  not  draw*  up  the 
hill;  of.  exception  he.  intended  to  take.  It  does  not^appearr  at 
n^hat  tioM^  the  counsel  for  plaintiff  apftlted-  to  the  opposing 
counsi^l  for  thfi^  d.Gtc»ujQAents,  so  as  to  draw  bis  bill  of  exception^ 
bu.(  it  appearsi  he  did  not  submit  his  bill  to  them- until  sonne 
ninths  after,  when  the^  judge  had  left  the  district ;  the  coiutsel 
for  the  present  defendant  then  declined  consenting  ta  its  being 
sjgned^  saying  their  consent  did  not  extend  so  far,  and  the 
cpnnsel  for  the  present  plaintiflT  insisting,  that  it  ought  to  be 
signed^  sls  he  had  been  prevented  from  making  it  out  by  theis 
deteqi^t^on  of  the  papers  ;  the  consequence  was,  no  exception 
v^fLS,  tal^en  or  appeal  asked  for,  so  far  as  the  record  shows^^and 
thetplaiotiS'(pow  defendant)  pjtoceeded  to. execute  his  judgment^ 
v^h^n, this  injunction  was.issued^ 

It  is  npjl;  Ufecessary  to  go  into  a. further  examinaiinn  of  the 
difiereoce.  of  opinion  between  the  counsel  as  to  the  right  ta 
t^ke  papers  into  possession,  and  we  dismiss.it  with  the  remarkt 
t^a^lasa^gjeneral  rule  documents,  used  in  evidence  onghi  not  to 
bet  withdrawn,  without  t)i^,  consent  of  the  opposing  counsel  or 
the.co.im,,  aUh9ugh  tbe  viojAJfed  may  npt.be  endorsed. on 
th^^ 

If  t^.  cppducjL.  of  the  judge  was .  illegal  in  permitting  the 
a)te;:ftt,iea,oLtbfjreppr4  hopk^and  the  copy,  produced  ae  eyi*> 
4fnce>  whic)i«.we.  dp  not  decide,  opk.  we.  are  sptisfied  it  was 
n»f)i^Vffi  mpre  xha^  a  Jeg^l  «rror,  wjlihoujt ,  the.  slightest  imprepe? 
np^MXci  ,0A  hflb  tmU    TM  al(erali<»i  being.  nu|ds  by.  peimisaiott 
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of  Ab,  CQurt,  and  in  presence  of  all  the  partiee*  shows  there  Wmturk-  Dut. 

wa9  no, such  fra^a  or  m  practices  on  the  part  oi  the  party  or    -- 

hJ8  cocinsel  as  woald  annul!  the  judgment  according  to  article        ^^ 

607  of  the  Code  pf  Practice.    Had  the  defendant,  in  the  judg-    "^owhsow. 

n»ent  enjoinedi  taken  an  appeal,  and  hroiight  his  case  before 

naJaiSfieh  a.  manner  astto  have  had  the  question  examined  by 

Q«i  Gf-have  enabled:  OS  to  have  had  the  whole  matter  brought 

npt  a  serious  question  might  have  arisen,  whether  the  judgment 

which  was  altered,  was  properly  recorded  previoua  to  that  ai*** 

teration,  so  as  to  have  effect  against  third  persons ;  but  as  he 

has  not  done  so,  we  do  not  think  there  is  sufficient  ground  to 

maintain  the  injunction. 

The  counsel  for  the  plaintiflf  says,  that  he  could  not  have 
brought  up  an  appeal  in  the  case  of  Brownson  vs.  Smith  in 
such  a  way,  as  to  have  presented  the  questions  at  issue,  in  con- 
sequence of  the  counsel  for  Brownson  withdrawing  the  docu- 
ments offered  in  evidence.  We  think  he  could.  If  the  papers 
were  improperly  or  illegally  withheld,  he  had  only  to  move  for 
a  role  on  the  counsel  to  show  cause,  why  they  should  not  file 
them  in  courtf  and  it  would  have  been  ordered,  if  necessary. 
If  that  mode  had  not  been  effectual,  we  could,  if  the  case  had 
been  brought  before  us,  and  we  were  convinced,  that  injustice 
had  been  done,  have  remanded  the  cause  for  a  new  trial.  -  Where  a  judr- 

The  counsel  for  plaintiff  contends,  the  judgment  of  the  in-  ™*oiVed"drea! 
ferior  court  must  be  reversed,  as  the  judgment  dissolving  the  <Jy.    ^ea"   in- 

...  terest  at  ten  per 

mj unction  allows  ten  per  cent,  interest  per  annum  on  the  whole  eent  per  an- 
amount  of  the  judgment,  enjoined  from  the  day  of  issuing  to  intereat  can  be 
its  dissolution^  whereas  the  judgment  already  bore  ten  per  dilroimioiT"  of 
cent,  interest  per  annum.      We  have  already  said  in  several  *.*  injunction. 

^  \  ^  "^       ^    ^  Interest  on  the 

cases  daring  this  term,  that  where  a  judgment  enjoined  bears  dissolution  of  an 

...  injunction    may 

interest  at  ten  per  cent,  per  annum,  we  will  not  increase  it;  be  increased  to 
but  whatever  else  may  be  allowed  against  the  plaintiff-  and  bis  wharereT  ^else 
surety,  should  be  given  as  damages.  Vide  McCarty  vs.  {^JS'^iliJlli 
McOartT,  ante  SOO.  Where  iudcfments  do  not  bear  ten  per  cent,  ?je  plaintiff' and 

.  II  .  1  **"  surety  m  in- 

per  annum  interest,  then  perhaps  the  interest  may  be  increased  innctioin,  should 
to  that  rate,  if  dissolved,  from  the  date  the  injunction  issued,  dama|c^ 
until  payment. 
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Wmtiuw  Di«.      The  judgment  of  the  District  Court  is  therefore   annulled, 

September,\UU  ^^^^^^^  j^^d  reversed  so  far  as  it  condemns  John  Smith,  the 

PLicauB  &     plaintiff,  and  Daniel  P,  Sparks,  his  surety,  to  pay  interest  at 

LXBBAU  ^  1.  r       •        » 

V8.  the  rate  of  ten  per  cent,  per  annum  on  the  sum  ot  nineteen 

mntrr  it  al.  j^^^^^^  ^^^  sixty-two  dollars,  and  eighty-three  cents,  from  the 

6th  day  of  April,  1839,  until  the  dissolution  of  the  injunction, 
and  in  all  other  respects  affirmed— the  plaintiff  paying  the  coate 
in  the  District  Court ;  those  of  the  appeal  to  be  paid  by  the 
defendant  and  appellee. 


191  31$ 
48  707 
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PlilC^UES  A  IiE;beaU  tw«  PERRET«i^Fraiit}Olfle  Pain 

Intervener* 

UPJPXAIi  FBOM  THX   COVBT  OF  THX  riFTB  DISTRICT  fOX  TBB  FAXtMi  OT 
ST.  XART,    THE  JUBOX  OF  THB  SIXTH  PRESIDIVO. 

Where  notes  are  given  in  renewal  of  those  sued  on,  although  such  renewal  as 
between  the  parties  may  aot  operate  a  novation,  so  as  to  affect  the  mortgage 
bj  which  ultimate  payment  is  secured,  yet  the  plaintiffs  cannot  reeorer 
without  producing  or  satisfactorily  accounting  for  the  notes  given  in 
renewal. 

In  judgments  of  the  Supreme  Court,  the  reasoning  is  less  to  be  regarded,  than 
the  final  conclusion  announced ;  so  when  the  decree  is  positive,  without  any 
reservation,  it  is  res  judicatQ  as  to  all  the  matters  in  dispute. 

No  matter  in  what  form  of  action  or  proceeding, whether  by  petition,  exception 
or  intervention,  the  question  may  have  been  presented,  if  the  same  quesdoo 
once  judicially  decided  between  the  parties,  be  again  agitated,  it  is  suflScient 
to  create  the  presumption  resulting  from  the  thitigr  adjudged,  and  forms  a 
complete  bar. 

This  is  an  action  on  several  notes  executed  to  the  plaintiffs 
in  liquidation  of  a  large  account  for  advances,  supplies  and 
purchases    of  slaves  for  Ursin  Perret,  the  defendant.    The 
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plaintifis  allege  there  is  a  balance  due  them  of  $55,333,  for  WxsTxiur  Dxi. 
which  they  pray  judgment.  — 

They  further  allege  that  the  defendant  executed  a  mortgage     '^^bxait*' 
by  act  under  private  signature,  the  6th  April,  1831,  on  a  plan-  '^*' 

tattoo  and  a  large  number  of  slaves,  situated  in  the  Parish  of 
Su  Mary,  to  secure  the  payment  of  the  original  debt  of 
$80,000.  That  this  debt  was  reduced  to  the  sum  of  $55,333 
with  ten  per  cent,  interest,  from  the  3l8t  March,  1834:  That 
some  of  the  negroes  thus  mortgaged  were  sold,  by  which  the 
debt  was  reduced  to  this  sum.  The  petitioners  pray  that  the 
property  mortgaged  be  sold  to  satisfy  their  mortgage.  The 
suit  is  instituted  on  the  original  notes,  although  it  appears 
there  were  renewals  of  them  and  payments  made. 

The  defendant  pleaded  a  general  denial.  He  set  up  seteral 
matters  in  defence,  and  prayed  that  the  plaintiffs'  demand  be 
rejected,  and  that  the  said  act  purporting  to  be  a  mortgage  be 
annulled  and  cancelled. 

The  wife  of  defendant,  Fran9oise  Pain,  now  intervened ; 
averred  she  was  separated  in  property  from  her  husband,  and 
claimed  all  the  property  described  in  the  instrument  or  act  of 
mortgage,  under  private  signature,  as  her  separate  property; 
she  opposed  the  claim  of  the  plaintiffs  so  far  as  they  seek  to 
set  up  the  mortgage  against  her  rights  and  interests ;  or  in  so 
far  as  they  seek  to  make  the  property  alleged  to  be  mort- 
gaged, liable  for  their  claim  against  her  husband.  She  also 
pleads  a  former  judgment  in  her  favor,  and  against  the  plain- 
tifis,  as  rea  judicata  in  this  case.  ^ 

The  plaintiffs  replied  to  the  petition  of  intervention,  and 
plead  a  general  denial.  They  specially  deny  the  exception 
of  res  judicata;  and  contend  that  she  is  bound  by  her  act 
of  renunciation,  (act  annulled ;  see  10  La.  Rep.,  304.)  They 
pray  that  her  demand  be  rejected,  and  that  she  be  declared 
bound  with  her  said  husband  in  said  act. 

The  defendant  pleaded  the  prescription  of  5  years  against 
the  notes,  &c. 

The   whole  case   under    these  pleadings  and    issues   was 
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WssTBBir  DfM.  sttbmitted' to  a  jary,  who  retmrned  a  Terdiet  m  fhror  of  the 
SeptemberAm,  pij^j^tj^g  f^^  $55,333,  with  ten  per  cent,  interest,  agsiiim  the 

'ixMAu*^    defendant,  Perret,  and  in  favor  of  the  intei'tenor  a^^aimit  the 
^'         -plaintifis.    There  was  judgment  coofinnmf  tbis  Terdkt ;  and 


cantelling  Ihe  act  of  mortg^age  -so  for  as  the  ioterreaor, 
9oise  Pain  is  t;oncerned,  -and  that  she  l9e  quieted  in  tfaer 
possession  of  the  propeny,  tfec,  which  is  d^boped  free  of  the 
plaintiffs'  claim,  d^c.    The  plaintiffs  appealed^ 

MazureaUj  for  the  plaintiffs  and  appellant. 

Crom^  for  the  defendant,  Perret. 

71  H,  Letoisy  for  the  intervener,  Madame  Pr.  Perret. 

BMardy  J.  delivered  the  opinioa  of  the  eomt. 

The  plaintiffs  sue  to  recover  of  U.  Perret,  the  sum  of  fiftj'-' 
five  thousand  three  hundred  and  thirty-three  dollars,  being  a 
balance  due  on  sundry  promissory  notes  amounting  originally 
to  the  sum  of  $80,000,  but  reduced  by  payments  to  the  amount 
claimed,  secured  by  mortgage  on  a  plantation  and  a  large  num- 
ber of  slaves,  bearing  date  the  fifth  day  of  A4)ril,  1831,  as 
evidenced  by  an  act  under  private  signature  of  that  date.  They 
pray  judgment  against  him  for  that  balance,  with  interest  at 
ten  per  cent.«  and  that  the  mortgaged  premises  be  seized  and 
sold  to  satisfy  the  same. 

The  original  defendant  denied  his  indebtedness,  averred 
that  he  had  been^ induced  to  execute  the  notes  and  act  of  mort- 
gage by  false  and  fraudulent  representations  of  the  plaintiffs 
that  he  was  indebted  to  them  in  that  amount,  when  as  in  fact 
he  did  not  owe  them  one-half  of  the  amount.  That  the  whole 
of  the  act  is  false,  fraudulent  and  void.  He  further  avers  that 
the  plaintiffs  have  received  from  him  two  crops  of  sugar 
amounting  to  twenty  thousand  dollars,  which  added  to  the  price 
of  a  large  number  of  the  slaves  mortgaged,  which  have  since 
been  sold  and  the  price  paid  over  to  the  plaintiffs,  makes  about 
seventy  thousand  dollars  received  by  them,  which  is  more  than 
he  owed.     He  alleges  that  the  rest  of  the  property  has  been 
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sold  tinder  execution  and  has  gone  out  of  his  possession ;  and  Wssrsair  tfts. 
he  prays  that  the  act  may  be  declared  nuH  and  the  plaintiff's  ^  '  ■^* 
suit  he  dismissed.  ""tll^v^ 

The  wife  of  the  defendant,  who  is  separated  in  property  trotn  ^^  **'-  . 
him,  intertened  in  the  suit  and  represents  in  her  petition  that 
the  act  of  mortgage  set  np  hy  the  plaintiffs  as  one  under  pri*  . 
rate  signature,  is  the  same  which  was  attacked  hy  her  in  heir 
suit  against  the  present  plaintiffs  in  the  same  court,  numbered 
1584,  and  which  in  that  suit  the  plaintiffs  alleged  was  sufficient 
in  law  to  hind  the  interrenor,  and  that  the  same  was  an 
authentic  act  of  mortgage.  That  final  judgment  wa^  rendered 
hi  that  case  in  her  faror  and  against  the  said  Plicque  d&  Lebeau, 
ordering  and  decreeing,  among  other  things,  that  the  said  act 
he  forever  cancelled,  quashed  and  set  aside,  so  far  as  she  waft 
concerned.  That  the  said  Plicque  Sb  Lebeau  prosecuted  aii 
appeal  from  said  judgment,  hut  that  the  same  was  affirmed  in 
the  Supreme  Court.  She  further  represents  that  in  the  siinlii 
suit  she  set  up,  among  other  things,  that  she  had  instituted  a 
suit  in  the  same  court  claiming  a  separation  of  property  flrotti 
her  husband,  and  claimed  as  her  separate  property  dl  the 
slaves  then  in  her  husband's  possession,  which  she  had  acquir<» 
ed  by  inheritance  from  her  father  and  mother ;  that  she  fulrthei^ 
claimed  against  her  husband  a  large  sum  of  money  due  her, 
together  with  the  right  of  mortgage  upon  all  the  property  in 
possession  of  her  husband,  and  in  preference  to  any  right  of 
Plicque  A  Lebeau,  the  plaintifls,  and  she  prayed  in  that  suit 
that  they  might  be  cited  as  parties  to  make  opposition  if  they 
thought  proper.  That  they  did  appear  and  contest  her  right 
of  mortgage  and  also  to  her  own  slaves^  and  her  right  to 
obtain  any  judgment  against  her  husband,  and  that  all  the  mat* 
ters  and  things  thus  set  up  and  contested  were  finally  decided 
by  the  said  court  against  the  present  plaintiffs,  and  the  judg- 
ment afterwards  affirmed  by  the  Supreme  Court,  so  that  all  the 
said  matters  and  things  have  acquired  the  force  and  effect  of 
the  thing  adjudged,  and  she  formally  interposes  the  exception 
tHJiidltcUa.    She  proceeds  to  allege  that  notwithstanding  the 
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Wwniur  Dit.  opposition  of  creditors  she  recovered  a  final  judgment  against  be]^ 

^ptember,\siu  y^^y^^^^^  ^y^j^  wasalso  finally  affirmed  by  the  Supreme  Court* 

vLicdUK  &c        ipjj^  plaintiffs  answered  the  petition  of  interyention  by  a  ge- 

t».  neral  denial,  and  th^y  specially  deny  the  authority  of  the  thing 
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adjudged,  and  allege  that  she  is  bound  hy  the  act  of  renuncia- 
tion, of  which  a  copy  is  annexed  to  the  plaintiff's  petition. 
They  conclude  by  praying  that  she  may  be  adjudged  to  be 
bound  by  her  said  renunciation  and  that  her  mortgage  may  be 
postponed  to  that  of  the  plaintiffs. 

Upon  the  issues  thus  made  up  between  all  the  pardes  judg* 
ment  was  pronounced  by  the  District  Court  against  the  hus- 
band for  the  balance  of  $55,333,  with  interest  at  ten  per  cent., 
and  in  favor  of  the  wife,  sustaining  her  exception  res  judicata. 
The  original  plaintiffs,  Plicque  &  Lebeau,  appealed,  and  Ursin 
Ferret  alleges  in  his  answer  in  this  court  there  is  error  to  his 
prejudice  and  that  the  judgment  below  ought  to  have  been  in 
his  favor. 

The  case  therefore  presents  in  this  court  questions  (quite  dis- 
tinct as  it  relates  to  the  two  parties  defendant  and  intervener 
in  the  court  below ;  and  we  proceed  to  examine  it  first  as  it 
concerns  the  husband,  Ursin  Ferret ;  and  secondly  as  to  the 
wife: 

I.  As  against  the  husband,  the  plaintiffs  claim  a  judgment 
for  a  large  balance  on  fourteen  notes  signed  by  him,  and  which 
were  given  in  evidence  on  the  trial,  being  of  even  date  with 
the  act  of  mortgage,  purporting  to  have  been  passed  before  a 
notary. 

It  appears  that  previously  to  the  trial  the  plaintiffs  were  or- 
^  dejred  *^  to  produce  their  mercantile  books  which  exhibit  all  the 
\ '  "  '  f^s^tions  between  them  and  the  defendant,  between  1829 
and  I937,  to  be  used  on  the  trial."  Some  books  were  accor- 
.  jdi^l^larought  forward,  but  as  appears  by  the  affidavit  of  one 
of  the  plaintiffs,  the  books  produced  do,  not  contain  and  show 
-  v^  ^"tbe  transactions  between  the  plaintiffs  and  the  defendant, 
H^,  .  bjiUtkat  they  have  other  books  not  called  for  and  which  con- 
tain and  show  said  transactions.     It  does  not  appear  yery 
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dearly  whethier  the  books  not  prodaced  relate  to  traneactione  wxbtbbit  Dn. 
pieTioualy  to  1839  or  subsequently.    Extracts  from  the  books  '^^^"^^ 
piodaced  on  the  trial  were  read  in  evidence  by  both  parties.    '^bbTv 
YariouB  entries  were  extracted  and  come  up  with  the  record,  ^..J?**      ,, 
from  which  it  appears  that  most  of  the  notes  drawn  by  Ursin 
Penet  and  endorsed  by  Pajot  Perret*  dated  April,  1881,  and     Where  notes 

^        *  *^  are  nven  in  re- 

payable in  all  March,  1832,  had  been  renewed  and  other  notes  ne^  of  those 

given  in  place  of  them,  payable  the  following  year.    The  meh  renevsi  ss 

notes  thus  given  iA  renewal  are  neither  produced  nor  accounted  TMrtieT^maT  not 

for.    Although  the  renewal  as  between  the  parties  may  not  ^P*"**  *^^ 

operate  novation  so  as  to  affect  the  mortgage  by  which  the  ulti-  afeet  the  mort- 

Wgt  by   vhieh 

mate  payment  is  secured,  yet  w&are  of  opinion  that  the  plain-  uiSmate  pay- 
tiffi  cannot  recover  without  the  production  of  or  satisfactorily  ^^  ^e'^^n^ 
accounting  for  the  notes  given  in  renewal.  In  relation  to  some  ^cr~"vWiont 
of  the  notes  it  appears  from  the  books  that  more  than  one  re-  produeins     or 

__^  ssusuftctonly 

newal  Jms  taken  place.    The  same  original  debt  may  subsisl  acooontiDg    for 

so  far  as  the  parties  are  concerned,  but  the  new  note  is  the  best  in  renevafcT^ 

evidence  of  what  really  remains  due.     If  not  produced  the 

judgment  pronounced  in  the  present  case  would  not  be  a  bar  to 

a  future  action  upon  them.    But  in  point  of  fact  as  it  relates  to 

some  of  the  notes  now  sued  on,  it  appears  from  the  books  that 

they  were  paid.    It  may  be  said  that  the  plaintiffs  have  given 

credit  for  what  has  been  paid,  and  now  claim  only  a  part  of  the 

original  amount.    To  that  it  may  be  answered,  that  such  a 

mode  of  proceeding  leaves  the  defendant  completely  at  the 

merey  of  the  plaintiffs,  and  without  the  means  of  verifying 

whether  all  his  payments  have  been  credited. 

Under  this  view  of  the  case,  the  judgment,  so  iWr  as  the  de- 
fendant, Ursin  Perret,  is  concerned,  must  be  reversed^ 

case  remanded.  cA^^    ^^^ 

II.  The  case  of  Madame  Perret,  which  we  now  mcebd  to  - 

examine,  presents  the  question  whether  the  exceptiopf'^lRe-SvliU^^^ 
dieaia  was  properly  sustained  by  the  court  below  ;  aL« ..  „w.,      .  •«  ^ 
whether  her  renunciation  in  the  act  now  treated  as  oW  laiV'^^ 
private  signature  be  valid  and  binding  upon  her. 
It  is  proper  first  to  notice  an  objection  made  by  the  counsel 
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Witn»v  Dfv.  for  ih^  plaintiffi,  which  relates  to  the  constmction  of  the  jndf^ 

aepffmhr^iM^  ^^^  pronounced  by  this  court  ia  the  first  ease,  as  reported  m 

movn  b    the  10th  Tolume  of  the  Liouisiana  Reports,  804.    It  ia  coBttad* 

KSBSAV 

V9.  ed  by  him  that  the  court  reserved  the  question  as  to  the  legality 
and  ralidity  of  the  wife's  renunciation,  and  pronounced  only 
upon  the  oharaoter  of  the  act  by  which  it  was  evidenced ;  de« 
claiing  it  to  be  not  an  authentic  act,  and  not  proved  as  onm 
under  private  signature  by  the  production  of  the  original.  Ho 
maintaius  that  the  oonrention  or  contract  may  well  exist  in  full 
force  (4though  tho  instrument  by  which  it  is  evidenced  may 
be  uuU  as  a  notarial  inc^trument ;  and  that  the  obligation  would 
a^fvive  even  the  destruction  of  all  evidence  of  it ;  and  that  the 
Supreme  Court  did  not  decide  on  the  validity  of  the  ag reemeut 
by  which  Madfimc  Ferret  renounced  her  legal  mortgage  in 
flavor  of  the  pliMQti&i  but  merely  that  the  act  was  not  valid  aa 
^  «A  i^Uthentic  one,  because  not  executed  in  presence  of  lifro  wih 

Uesses.  The  counsel  refers  to  the  following  expressions  used 
in  the  opinion  of  the  court,  to  show  that  the  question  of  right 
ftnd  obligSition  wss  reserved :  **  We  have  not  examined  whe* 
tj^ier  thvs  act  may  be  opposed  to  her  a&  an  aot  sous  aeing  jndvdf 

.   because  it  was  not  urged." 

Expressions  such  as  that  above  quoted,  cannot  be  properly 
la  Jadgmentt  ^^^'^^4  w  Controlling  the  formal  judgments  pronounced  by 
^^^P"^"**  tbis  court.  The  reasoning  of  the  court  ia  less  to  be  regarded 
soniog  it  icu  to  than  the  final  conclusion  announced  ;  we  are  to  enquire  rather^ 
than  the  final  what  ws^  dam^  than  what  was  sat<(,  especially  in  an  isolated 
noan^T}'*  'm  sentence  which,  when  taken  in  connection  with  the  context, 
cnw^is^ositiT^  may  have  quite  a  difierent  meaning.  It  is  true,  this  court  ap- 
without  any  re-  petefttly  looked  more  to  the  form  of  the  act,  than  to  its  sub- 

•erYatioQ,  U  is  • 

rt§  Judicata  at  Stance,  perhaps  upon  the  commonly  received  opinion,  that  the 
ten  in.  dispute!  <iuthentic  form  of  the  act  in  such  a  case  was  of  the  essence  of 
every  renunciation  on  the  part  of  a  married  woman.  After 
expressing  the  opinion  therefore,  that  the  act,  being  proved  not 
to  be  authentic  could  not  be  opposed  to  her,  and  that  the  re^ 
cord  showed  the  plaintiff's,  that  is  Madame  Ferret's  claim 
afainat  has  husband,  and  her  le^l  nMNrtgage  on  the,  premises, 
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mecording  to  the  prayer  af  the  petitiorit  the  court  might  well  Witnmir  Die. 
TBgard  that  as  not  existing,  which  was  not  ^howD  to  exist,  and  '^^^^"'^' 
reoiark,  that  we  had  not  considered  it  our  duty  to  examine  a    'ucavx  k 
question,  which  the  parties  had  not  raised,  to  wit :  what  would  y». 

TWBBT   XT    A^ 

he  the  resak,  if  the  act  had  been  insisted  on  as  one  under  pri- 
▼1^  aignatute.  The  court  proceeded  to  affirm  the  judgment  of 
the  district  court  ia  all  its  parts.  If  it  had  been  the  intention 
^  this  eoort  to  reserve  the~  question  now  presented,  the  judg* 
meal  below  would  have  been  modified,  as  is  our  uniform  prao* 
tiee.  But  such  was  not  the  case,  and  we  are  bound  to  con* 
sider  the  judgment  of  the  district  court,  as  forming  that  of  this 
tribunals  just  as  much  as  if  it  had  been  copied  into  our  formal 
decreet  affirming  that  of  the  court  below. 

We  proceed  then  to  enquire,  what  was  litigated  and  adjudi* 
sated  in  that  case,  and  whether  the  same  matters  and  questions 
are  agaia  agitated  in  this,  between  the  same  parties  ?  If  so, 
tk»  ooiurt  below  did  not  err  in  sustaining  the  exception,  and  if 
wfik^  the  qaestioB  still  remains  open  in  this  case,  whether  the 
appellee,  Madame  Perret,  has  validly  postpoued  her  mortgage 
to  that  of  the  appellant. 

The  judgment  pronounced  in  the  case  of  Madame  Perret 
vs.  Plicque  db  Leheau,  which  was  affirmed  by  this  court,  was 
*'  that  the  plaintiff's  renunciation  contained  in  the  act  of  mort- 
gage described  in  her  petition,  be  rescinded  and  annulled,  and 
that  tha  said  act,  together  with  the  order  of  seizure  and  sale 
aad  othe?  proceedings  had  upon  the  same,  be  forever  can- 
oeUad,  quashed  and  set  aside  so  far,  as  the  plaintiff  is  concerned 
in  the  same  ;  and  that  the  injunction  sued  out  in  this  case  be 
made  perpetual,*'  dbe.  The  petition  in  that  case  alleged,  "that 
the  obligations  pretended  to  be  stipulated  in  that  act,  and  the 
rsDunciation  therein  made,  are  so  far  as  she  is  concerned,  null 
and  void :  let,  because  she  never  knowingly  consented  to  the 
same  ;  ^,  because  her  signature  to  the  act  was  obtained  by 
fraud,  surprise  and  deception,  &c.;  8d,  because  the  said  obliga- 
tioBS  and  renunciations,  although  they  should  appear  to  have 
W(S»  eoBsenled  to  by  her,  are  in  themselves,  so  fieir  as  they  are 


886  CASES  IN  THE  SUPREME  COURT 

WMTimir  Dts.  oaloulated  to  prejudice  her  rights,  null  and  Toid,  inasmucb  as 

Sept§m»er,i9^ ^  ^j^^  g^^y  obligations  and  renunciations  are  intended  to  have  the 

Fj.icauc  k     effect  of  making  your  petitioner  contract  as  the  security  of  her 

LSBKAU  .  .  .  . 

t»*  hushand,  which  is  not  permitted  to  be  done  either  directly  or 

indirectly/^  **  She  therefore  prays,  its  nullity  may  be  declared 
by  the  court."  In  the  answer  to  the  petition  of  injunction, 
Piicque  &  Lebeau  aver,  that  the  act,  on  which  the  order  of 
seizure  and  sale  had  been  obtained,  **  is  sufficient  in  law  to 
bind  the  parties  thereto ;-— that  the  said  act  ought  to  have  its 
full  effect,  and  the  plaintiff  bound  by  the  stipulations  and  re- 
nunciations contained  in  the  said  act,"  &c. 

Thus  we  see,  that  on  the  part  of  Piicque  &  Lebeau  the  vali- 
dity and  binding  force  of  the  contract  and  renunciations  of 
Madame  Perret  are  asserted,  and  on  her  part  their  nullity  is 
averred  not  only  on  the  ground  of  a  want  of  consent  voluntarily 
given  with  a  full  knowledge  of  her  rights,  but  because  the 
principal  obligation  therein  contracted,  and  the  renunciatioa 
aro  prohibited  by  law,  inasmuch  as  she  thereby  becomes  the 
security  of  her  husband  for  a  debt  of  his  contracting. 

Let  US  next  enquire,  what  are  the  questions,  which  the 
pleadings  in  the  present  case  present  for  adjudication,  and 
whether  they  be  identical  with  those  already  settled  by  the 
first  judgment. 

Piicque  &  Lebeau  bring  their  action  against  the  husband 
upon  the  same  notes,  secured  by  the  same  mortgage,  which 
they. sought  to  enforce  by  the  order  of  seizure  and  sale  in  the 
former  case.  The  same  instrument,  which  was  in  that  case 
pronounced  not  authentic,  is  now  insisted  upon  as  an  act  under 
private  signature.  The  wife  intervened  as  above  stated,  nrgr- 
ing,  that  so  far  as  it  concerns  her  and  her  title  to  the  property* 
brought  into  marriage  and  purchased  under  her  judgment  of 
separation,  her  renunciation  had  been  declared  null  and  void* 
and  the  judgment  pronounced  in  the  suit  against  her  husband 
contradictorily  with  the  plaintiffs,  and  in  that  case  forms  the 
authority  of  the  thing  adjudged  between  the  parties.  This  is 
denied  in  the  answer  of  Piicque  &  Lebeau,  who  further  alleget 
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^t  ihh  interrenoT  is  bound  by  ber  act  of  renunciation*  and  Wisnmir  Dn . 
they  pray,  that  she  may  be  so  declared,  and  that  the  mortgage  ^^r*^^^* 
hj  her  claimed  may  be  postponed  to  that  of  the  plaintiffs*  mcauB  & 

Of  the  four  requisites  to  constitute  the  authority  of  the  thing ««. 

adjudged,  to  wit :  identity  of  the  thing  demanded,  identity  of 
the  cause  of  action,  identity  of  parties,  and  of  the  capacities 
in  which  they  act,  no  doubt  can  exist  in  this  case,  except  as  to 
the  two  first. 

The  object  or  thing  must  be  the  same*  What  are  we  to 
understand  by  the  object  or  thing  ?  **  II  faut,"  says  Touillier, 
**-sniyant  les  jurisconsultes  Romains,  que  ce  soit  le  m^me 
corps,  la  mSme  quantity,  s'il  s^agit  de  choses  corporelles ;  le 
mfime  droits  s'il  s'agit  de  choses  incorporelles  ;"  '*  idem  cor- 
pus, quantitaa  eadem,  idem  jus."    X.  Toul.  144. 

The  right  in  controversy  in  the  first  case,  which  was  claimed 
by  Plicque  &  Lebeau,  and  denied  by  Madame  Perret,  was 
that  of  seizing  and  selling  certain  lands  and  slaves,  to  pay  their 
debt  in  preference  to  the  wife  under  her  mortgage  or  claim* 
That  right  of  preference,  it  was  asserted,  was  conferred  by  an 
agreement  on  the  part  of  Madame  Perret,  entered  into  before 
a  notary  and  two  witnesses,  which  was  binding  upon  her. 
This  was  denied  by  her,  and  the  nullity,  not  only  of  the  act  as 
one  purporting  to  be  authentic,  but  that  of  the  contract  or 
eonvenium  itself,  which  it  evidences,  as  prohibited  by  law,  was 
insisted  upon  by  ber.  This  convention  or  agreement  formed 
the  cause  of  action,  causa  petendi.  '<  II  ne  faut  pas  confondre 
la  cause  de  la  demande  avec  les  moyens  de  la  prouver.  Cette 
confusion  serait  une  grande  erreur.  Clue  faut-il  done  entendre 
par  la  cause  de  la  demande,  causa  j96/eno(tF  Car  le  mot  est 
un  peu  vague.  U  importe  beaucoup  d'en  determiner  le  sens 
precis*  G*est,  dit  Neratius,  la  cause  prochaine  de  Paction— 
cauMa  proxima  ac/ionts,— et  non  pas  Tesp^ce  ou  le  genre 
d*action  qu'un  plaideur  choisit  pour  demander  en  justice  la 
chose  qu'il  reclame  :  car  deux  actions  difi'irentes  peuvent  avoir 
la  mSme  cause :  la  meme  cause  peutproduire  pluaieurs  actions. 
Si  la  chose  demand  ^e  est  la  m$me,  la  seconde  action  quoique 
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TfwTMiw  DTi.  diflKrente  de  la  premiire,  doit  done  Stre  repotiss^e  par  Texwp^ 

September,\M,  ^.^^  ^^  j^  ^^^^^^  jugie."  X.  ToulHeT.  No.  161. 

yLrcnuB  k        In  the  first  case,  the  creditors  Plicque  A  Lebcau  adopted  the 
v«.  summary  proceedings  by  brder  of  seizure  and  sale,  allegiog 

that  their  act  of  mortgage  imported  a  judgment  confessed  ;*— in 
the  present  case,  they  resort  to  the  ordinary  action,  and  if  no 
other  question  had  been  decided  but  the  authenticity  of  the  act 
purporting  to  hare  been  passed  before  De  Armas,  no  doubt 
can  exist  as  to  the  tight  of  the  plaintiffit,  to  change  their  form 
of  action. 

But  in  the  first  suit  Madame  Perret  interposed  by  way  of  in- 
junction, insisting  that  her  rights  could  not  be  afibcted  by  a 
contract  not  only  null  in  its  form  but  its  substance,  as  abore 
stated.    In  the  present  case,  she  comes  forward  in  a  different 
form,  by  intervention,  and  presents  the  same  question,  and  by 
answer  to  her  intervention  the  plaintififs  again  insist  upon  the 
validity  of  the  contract  of  Madame  Perret  and  of*  her  rennn** 
ciation  of  the  laws  in  her  favor,  even  considered  as  evidenced 
No  matter  in  ^7  ^^  under  private  signature.     But  no  matter  in  what  form 
^^*    ^™^  of  action  or  proceeding,  whether  by  petition  or  exception  or 
ceediog,  wheth-  intervention,  the   question  may  have  been  presented,  if  the 
exception  or  in-'  samo  questioU)  once  judicially  decided  between  the  parties,  be 
<^«Jon  **'  may  <^aiu  agitated,  it  is  sufficient  to  create  the  presumption  result^ 

i?nted*^rf  ^the  *"fi^  ^^^  ^^^  ^^^^^  adjudged,   and  forms  a  complete   bar* 
«ame  .question,  »*  Exceptio  rei  judicatm  obstat,  quoties  inter  easdem  personas^ 

oDoe   iudieially  ,  * 

decided       be-  eadem  qu8dstio  revocatur,  vel  alio  genere  judicii." 
ti^B^'^be  ^a^in     The  abl^  argument  of  the  counsel  for  the  appellant,  which 
•Setentto^re!^**  been  ably  answered,  has  failed  to  convince  us,  that  the 
ate    Ac    pre-  qtiestion  touching  the  obligatory  force  of  the  contract  on  the 
BuiUng  from  the  part  of  Madame  Perret,  and  the  validity  of  her  renunciation,  is 

thing'  adfudgedf  ^  .  '' 

and    forms    a  Still  Open.    On  the  Contrary,  we  are  of  opinion,  that  the  court 
«omp  .    ^gj^^  jy  jj^j  ^,y  ijj  susiaioing  the  exception. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg« 
ment  of  the  District  Court,  so  far  as  it  relates  to  Frangaise 
Pain,  wife  of  Ursin  Perret,  be  affirmed  with  costs,  and  so  far 
as  concerns  (he  said  Ursin  Perret,  that  it  be  annulled  and  re^ 
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ew 


Teraed,  and  that  the  case  be  remanded  for  anew  trial  as  to  him,  Wutuut  Dit. 
and  that  the  costs  of  the  appeal  be  borne  by  the  plaintifi  and  ^'^^*'''''^'^"*; 
appellants.  rvamun** 

■BIM,  C  p.  •. 

mumb's 

■IIBS,  C  p.  9b 


MrstiiiteR's  HEIRS,  i;  p.  c«  M.  Masss^  tiUEsms,  &  ^.  t. 

xnzAj.  Fmox  thb  coukt  uf  ths  Tork  distbict,  fob  TttM  pabiib  te 

•T.  LAKBBT,  THB  JUIWB  OT  THB  BBTBITTB  FBBSniH*. 

I^ropertj  reeeiyed  as  a  donation  trom  the  Spanish  govemment  bj  one  of  the 
^poaaes  does  nOt  enter  into  the  oommunify ;  hut  Femains  his  separate  pitH' 
perty  and  descends  to  his  heirs  at  saoh. 

The  rights  of  the  original  parties  to  this  suit  were  determin- 
ed by  this  court  in  a  former  appeal.  See  the  case  of  lE\iselier, 
f.  m.  c,  vs.  Masse  et  a).,  f.  p.  c,  4  La.  Rep.,  423. 

By  the  decree  of  this  court  the  plaintiflT  wa^  entitled  to  take 
one-half  of  the  community  property  of  which  Magdalaine 
Masse,  f.  m.  c,  died  possessed,  and  the  defendants  the  othet 
half ;  and  the  case  was  remanded  in  ordet  that  a  partition  be 
made  accordingly. 

The  whole  matter  having  been  referred  to  the  parish  judge 
to  make  the  partition,  he  completed  the  same  and  returned  his 
report  into  court. 

The  defendants  made  opposition  on  the  ground  that  the  re- 
port and  partition  gave  to  the  plaintifis  more  than  one-half  of 
the  property  to  be  divided. 

The  contest  turns  on  the  question  whether  two  tracts  of  land 
in  Prairie  Bass,  and  which  sold  for  ^2670,  were  community 
property,  or  the  separate  property  of  Etienne  Sam  Puselier  ? 
42        VOL.  XIX. 
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'WiBtttLv  Dii.  If  th6  latter«  the  ]ilaititiffi  were  entitled  to  the  whole*  at  they 
^^         '  -J  inhcTited  all  of  his  estate,  through  their  father,  whom  he 


nniBLnB'8     adopted. 


aaiKfl,  C  p.  e. 
MA88E*B  ^^^  district  judge  from  the  evidence  produced,  decided  that 

SBtM,  f.  p.  e.  tiieg^  two  tracts  of  land  belonged  to  the  community,  and  on 
bringing  their  proceeds  into  the  mass  with  all  the  other  pro- 
perty an  equal  division  was  decreed  between  the  parties*  The 
plaintiffs  appealed. 

CHbbon^  for  the  plaintiffs  and  appellants. 

Crow  4*  T.  H.  Lewis^  for  the  defendants* 

Martin^  /.  delivered  the  opinion  of  the  court. 

The  plaintiffs  are  appellants  from  a  judgment,  which  directs 
the  division  of  two  tracts  of  land,  granted  by  the  Spanish  go- 
vernment to  Etienne  Sam  Fuselier,  f.  m.  c,  as  part  of  the 
community  between  him  and  his  wife.  This  case  was  before 
lis  at  September  term,  1832,  (4  La.  Reports,  423,)  when  we 
decreed  that  the  then  plaintiff  was  entitled  to  one  half  of  the 
estate,  real  and  personal,  of  which  Magdalaine  Masse,  died 
poaseaaedy  and  the  defendants  to  the  other  half;  and  that  the 
cause  be  remanded  to  the  District  Court,  in  order  that  a  partition 
be  made  of  said  estate  pursuant  to  this  decree.  Accordingly 
the  District  Court  directed  the  parish  judge  of  the  parish  of 
St.  Landry  to  make  the  partition.  This  officer  considered  that 
the  words  "  estate,  real  and  personal,  of  which  Magdalaine 
Masse  died  possessed,^*  as  not  including  any  land  which  Was 
the  separate  property  of  the  husband ;  but  confined  them  to 
the  property  common  to  both  spouses.  He  therefore  directed 
that  the  two  tracts  of  land  which  had  been  granted  by  the  Spa- 
nish government  to  Etienne  Sam  Fuselier,  the  natural  father  of 
the  ancestor  of  the  present  plaintiffs,  and  by  the  former  given 
to  the  latter,  should  not  be  included  in  the  partition  as  commu- 
nity property.  The  report  and  partition  made  by  the  parish 
judge  was  set  aside  in  the  District  Court  on  the  opposition  of 
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tbe  defendants ;  these  two  tracts  of  land  beinff  cooaidered  as  Wsstibv  0u. 
part  of  the  community.  .  ^  — 

The  District  Court  in  our  opinion  erred.     On  the  dissolution       vuu^ 
of  a  community  the  property  which  each  spouse  owned  before 


its  inception,  and  that  which  he  acquired  by  inheritance  pr  do-  Property  re- 
nation  during  its  continuance,  is  to  be  resumed  by  him  or  his  ^Jon  firom  tlw 
heirs.  The  plaintifi  had  therefore  an  exclusive  right  to  these  ^^^^SJJJTrf 
two  tracts  of  land,  which  their  ancestor  had  receiyed  as  a  do-  theipouaeidoea 

not  enter    into 

nation  from  his  natural  father,  who  had  adopted  him.  The  the  eommunit^; 
partition  of  the  parish  judge  was  consequently  incorrectly  set  aepamte     pro* 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg-  beirtw  fuelu 
ment  of  the  District  Court  be  annulled,  avoided  and  reversed; 
and  it  is  further  ordered  and  decreed  that  the  report  and  par-  . 
tition  of  the  parish  judge,  filed  in  this  case,  be  homologated  and 
take  effect :  the  costs  of  the  appeal  to  be  borne  by  the  defen- 
dants and  appellees;  and  thoae  of  the  District  Court  und 
making  the  partition  to  be  paid  by  the  estate. 


▲PPBAI.  imOK  THE  COVaT  07  THS  nTTB  BUTBICT,  VOa  TBI  PAEISB  Of    fFT, 

VAMTHt,  THE  JITDOS  THXEXOV    FEXf  111190. 

» 

iJHiere  a  oitizen  peaceaUy  takes  posieMion  of  a  portion  of  publie  land  or 
domain,  to  which  no  private  elaim  is  set  ap,^  and  in^rores  it,  none  but  the 
goTemment  can  distnrb  him,  in  the  possession  of  what  he  has  actually  in* 
elosed. 

This  is  an  a(jtion  of  trespass,  claiming  damages  for  injury 
done  to  the  plaintiff's  indosures  and  property.    He  alleges 
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WBiTB»  Dn.  that  the  defendant  has  illegally,  wrongfully  and  repeatedly 
^^P*^""^^^}^  pulled  down  his  fences,  and  turned  in  his  cattle  on  the  pastures 
"^'''**       of  plaintiff,  to  his  damage,  92000 ;  for  which  he  prays  judg- 
ment, and  that  the  defendant  he  required  to  desist  from  hiis 
illegal  conduct  in  trespassing  on  his  premises. 

The  defendant  pleaded  the  general  issue ;  and  averred  he 
was  in  the  habit  of  pasturing  his  cattle  and  stock  on  a  trem- 
bling prairie  belonging  to  the  United  States  government,  until 
lately,  when  the  plaintiff  illegally  drove  off  80  head  of  cattle 
with  his  slaves  and  dogs,  and  so  worried  and  injured  them  that 
he  lost  about  20  head.  He  prays  that  the  plaintiff's  demand 
be  rejected,  and  that  he  have  judgment  in  reconvention  for 
•600  in  damages. 

Upon  these  pleadings  and  issues  the  case  was  tried  before 
the  court  and  a  jury. 

The  plaintiff  showed  that  he  was  in  possession,  and  had 
inclosed  the  land  or  premises  about  which  this  controversy 
arose,  and  that  the  defendant  puDed  down  his  fences  and  let  in 
his  own  cattle  td  graze  and  pasture  thereon.  It  also  appeared 
that  a  portion  of  the  land  inclosed  was  public  domain,  &c. 
There  was  a  verdict  and  judgment  for  the  plaintiff  of  one 
dollar  in  damages,  and  the  defendant  appealed. 

MorsCf  for  the  plaintiff. 

7*.  H,  ^  W.  B.  LevoiSj  contra. 

Garland^  /.  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  the  defendant  has  illegally  and  wrong- 
fully, at  different  times,  broken  down  his  fences  and  turned  his 
cattle  into  his  pasture,  causing  him  damages  to  the  amount  of 
t2.000.  The  defendant  says,  that  for  three  years  previous  to 
this  suit,  he  has  been  in  the  habit  of  placing  his  cattle  and 
horses  for  pasture  on  a  prairie  tremblante^  which  is  land  that 
belongs  to  the  United  States,  that  he  placed  upwards  of  eighty 
bead  of  his  cattle  there,  and  the  plaintiff  cause^d  his  overseer 
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to  have  them  driven  off  by  his  slaves,  with  dogs,  in  conse*  Wxstxb^  Dis. 
quence  of  which,  a  number  of  them  died  or  were  lost,  for  ^^  '  — '- 
which  he  claims  five  hundred  dollars  in  reconvention.  milm». 

It  appears  from  the  testimony,  the  plaintiff  has  a  large  tract  lxlxn. 
of  land  lying  on  the  Lac  Pegnier.  He  has  made  a  fence  on 
his  land  from  the  front  to  the  rear,  and  by  extending  it  across 
the  public  domain,  a  distance  of  about  twenty-three  arpents, 
it  reaches  the  sea  marsh,  which  is  there  impassible,  and  thus 
incloses  a  large  space,  to  the  exclusion  of  the  neighboring  in- 
habitants, which  he  uses  as  a  pasture.  It  is  further  shown 
**that  there  are  gates  and  a  passage  left  through  this  inclosure 
for  the  use  of  the  public,"  and  that  the  prairie  thus  inclosed  is 
accessible  by  a  circuitous  route  around  the  marsh,  a  distance 
of  nine  miles.  Plaintiff  made  this  fence  in  August,  1837,  the 
defendant  advising  him  how  to  make  it,  so  as  to  economize 
pieux  and  inclose  the  greatest  quantity  of  land.  After  the 
fence  was  made,  defendant  wished  to  have  the  right  of  pas- 
turing his  cattle  within  the  inclosure,  to  which  plaintiff  would 
not  agree  to,  whereupon  defendant  broke  down  the  fence  and 
put  his  cattle  in.  This  he  repeated  several  times,  and  in 
February,  1840,  this  suit  was  commenced.  On  the  part  of  the 
defendant,  no  particular  damage  has  been  shown '  by  driving 
out  his  cattle.  The  jury  found  a  verdict  of  a  dollar  for  the 
plaintiff,  from  which  the  defendant  appealed. 

The  case  has  been  submitted  without  argument,  or  any 
other  than  general  points  filed. 

It  is  unquestionably  true,  that  a  portion  of  plaintiffs  fence 
'is  on  public  land,  and  if  proceedings  were  commenced  against 
him  by  the  government  of  the  United  States,  under  the  acts 
of  congress,  it  is  possible  he  might  be  dispossessed,  but  that 
does  not  give  the  defendant  a  right  to  take  the  law  into  his 
own  hands,  and  break  down  the  inclosures  which  have  been 
peaceably  made  by  the  occupant.  The  letter  of  the  law  does 
not  allow  any  man  to  take  exclusive  possession  of  the  public 
domain,  but  the  lenient  spirit  in  which  it  has  been  adminis- 
tered, has,  we  may  say,  universally  tolerated  it.    In  this  case 
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WMTiair  Oil.  the  defctndaat  advised  and  aided  the  plaintiff  in  making  the 
■■  — .  fence  on  the  public  domamy  «na  he  now  complains  of  his  ex* 

elusion  from  the  benefits  of  it,  rather  ungraciously.    He  has 


WOODS. 


no  claim  to  the  land  or  any  right  of . servitude  upon  it*  of  which 

we  are  informed. 
Where  a  ei-      We  are  of  opinion,  that  if  a  citizen  peaceably  takes  posses- 
takes     posses-  sion  of  a  portion  of  the  public  domaiut  to  which  no  priyate 
Son  of  piSiio  claim  is  set  up,  and  improves  or  incloses  it,  no  one  but  the 
to"^  wVfch"*no  U^i^«^  States  and  its  officers  have  a  right  to  disturb  hiitt  in  the 

prirate  claim  is  possession  and  enjoyment  of  the  portion  he  has  actually  in- 
set up,  aod  im-    i        ■  *  . 

proves  it,  none  closed.    This  possession  is  one  of  inches,  and  cannot  extend 
ment  eim  dis-  beyond  the  actual  inclosure  by  fence,  hedge  or  some  other 

tarb  him,  in  the  means 
possession      of  J^^ans. 

toU  ''LSfosJd!     '^**®  judgment  of  the  District  Court  is  therefore  affirmed 

with  costs. 


CUIIM3IY  M.  WOODS. 

APPIAL    VSOX    THE    COUKT    OF    THE    FIFTH    DISTRICT,   FOft    THE    TA9JMB    OF 
ST.  I.A91IET,  THE  JUDGE  OF  VHE  SETBHTH  WWMXBnfB, 

The  eertifieate  of  purohase  from  the  Reptter  and  ReoeiTer  is  not  final  cvi- 
dence  of  title  oat  of  the  gorerameot,  when  it  is  shown,  the  entry  and  pur- 
chase was  improperlj  aUowed ;  alt^oDgh  genendlj  such  oectifieatM  are  eon. 
sidered  as  sufficient  eiddenee  pf  a  sale  from  the  government,  as  to  form  the 
Iwsts  of  a  petitory  action. 

The  Register  and  Receiver  are  to  decide  on  the  fact,  that  the  applicant  for  a 
pre*emption  is  in  possession,  and  has  euhivafed  the  Uod  within  the  previous 
year  j  hut  if  they  undertake  to  grant  a  pre-emption  to  Und,  which  the  law 
declares  shall  not  be  granted,  they  are  acting  on  a  mhjcct  maltar  clearly  not 
within  their  Jurisdiction. 
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The  oOQiininloBer  of  the  g«aenl  land  office,  under  the  saperriAion  of  the  Wmtbeit  D10. 

leonetuy  of  the  treasury,  has  the  power  to  declare,  what  lands,  according  to  September ;i^U 
law,  are  liable  to  entry  or  location  bj  p|re«emption  rights  or  floats ;  and  may         svidbt 
cancel  the  certificate  of  the  Register  and  ReoeiTcr  in  this  respect.  v«. 

WOOM. 

The  eridence  and  deposition  of  the  Land  Commissioner,  of  cancelling  the 
Register  and  Receiver's  certificate  of  entry  and  purchase  of  land,  not  liable 
by  law  to  be  sold  or  entered  as  pre-emption  rights  or  floats,  is  admissible  in 
proof  of  these  &ots. 

In  a  petitory  action,  when  the  defendant  exhibits  the  best  title,  he  will  be  en* 
titled  \o  final  judgment  in  Me  favor,  and  not  merely  one  of  non-suit 

TIu3  ifl  a  petitory  action,  ia  which  the  plaintiff  claims  126 
acres  of  land  on  Bayou  Bceaf,  which  he  alleges  is  ip  possession 
of  the  defendant ;  that  he  purchased  the  land  from  the  United 
States  as  evidenced  hy  the  Register  and  Receiver's  certificate 
and  receipt,  in  Township  3,  South ;  Range  3  East  of  the  hasis 
Meridian  line ;  and  that  the  defendant  has  illegally  taken  pos* 
session,  asserts  title,  and  has  committed  waste  to  his  damage 
$1000.  He  prays  judgment  for  the  land  and  that  he  he  quieted 
in  his  title  and  possession  thereto,  and  for  his  damages.  The 
defendant  pleaded  the  general  issue.  He  avers,  he  settled  on 
and  cultivated  the  land  in  contest,  hy  a  residence  as  an  actual 
settler,  heing  the  head  of  a  family,  over  21  years  of  age,  and 
a  housekeeper ;  and  that  he  was  in  the  actual  occupancy  of 
said  land  for  more  than  four  months  preceding  the  22d  June, 
1838,  which  entitles  him  to  a  settlement  right  thereto,  under 
the  act  of  Congress,  passed  the  22d  June,  1838 ;  that  he  has 
proved  up  his  settlement  and  pre-emption  right,  but  that  the 
Register  and  Receiver,  in  violation  of  law,  and  disregarding 
the  instructions  of  the  Commissioner  of  the  General  Land  Of- 
fice, permitted  the  entry  of  this  land  under  a  floating  right. 
That  the  plaintiff  has  never  produced  the  written  consent  for 
the  entry  of  said  land  in  any  form  or  shape,  and  had  no  right 
to  enter  the  same.  He  further  avers,  that  he  has  appealed 
from  the  acts  and  decisions  of  the  Register  and  Receiver  to 
the  Commissioner  of  the  general  land  office,  and  the  object  of 
this  suit  is  to  arrest  his  proceedings  and  obtain  a  judgment  by 
virtue  of  the  certificate  of  said  officers.    He  prays,  that  the 
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WvR-nnv  Bid.  plaintiff's  demand  be  rejected  ;  and  that  he  be  confirmed  in 
^^^^-——-—-^  nis  claim  to  the  land. 

fttj^DRT  Upon  these  pleadings  and  issues  the  cause  was  tried. 

WOODS.  The  deposition  of  the    Commissioner  of  the  general  land 

office  was  offered  to  show,  that  the  certificate  of  the  Register 
and  Receiver  was  cancelled,  and  the  land  not  liable  to  entry, 
&c.,  which  was  rejected  by  the  court,  and  a  bill  of  exceptioa 
taken. 

The  District  Judge  was  howev^er  of  opinion,  that  the  plain-* 
tiff  failed  to  make  out  a  sufficient  title  to  enable  him  to  recover* 
gave  a  judgment  of  non-suit,  from  which  he  appealed. 

Linton  fy  T^oorhits^  for  the  plaintiff  and  appellant. 

Swayze  ^  T.  H.  Lewis,  for  the  defendant*  The  defendant 
made  due  proof  of  his  pre-emption  in  the  land  office  at  Ope^ 
lousas,  under  the  act  of  Congress,  approved  /22d  June,  1838« 
and  tendered  the  money  which  was  refused,  because  the  town- 
ship map  was  not  returned,  and  the  entry  of  the  land  could  not 
be  perfected.     16  La.  Rep.,  84. 

2.  The  plaintiff's  title  is  null  and  void,  because  his  entry 
was  illegal.  There  was  no  legal  survey  of  the  land,  and  it 
was  not  liable  to  entry. 

8.   Admitting,  the  plaintiff  had  a  right  to  locate  his^a^  on 

any  vacant  land,  he  could  not  legally  locate  it  on  the  lot  in 

question.    The  act  of  Congress  of  the  19th  June,  1884,  gave 

a  right  to  locate  80  acres  only  elsewhere,  and  not  126,  as  was 

*  the  case  here. 

4.  The  plaintiff's  entry  and  purchase  was  in  violation  of  the 
regulations  of  the  land  office.  See  Land  Laws*  Vol.  2d,  508. 
Land  Instructions,  Vol.  2d,  691. 

5.  The  entry  of  the  plaintiff  is  illegal  and  void,  because  the 
right  to  locate  80  acres  elsewhere,  as  a  float,  under  the  act  of 
19th  June,  1884,  requires  the  location  to  be  made  at  the  time 
the  quarter  section  is  paid  for,  on  which  the  right  accrued » 
which  was  not  done.  Instructions  and  opinions  relative  to 
public  lands,  2.  Vol.  595,  418,  619  to  684. 


WOOM. 
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6.  The  original  pre-eknption,  oat  of  which  the  plaintiff's  float  Wiirtav  Uti. 

new,  was  forfeited,  and  so  declared  at  the  general  land  office.  ====e* 

GuniaT 
The  act  of  19th  JanO)  18d4,  expired  by  its  own  limitation  in  vt. 

1886,  and  this  pre-emption  was  not  detertnined  and  approved 

until  1887^    2  Land  LaW9i  594^ 

BuUardf  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  asserts  title  to  a  lot  of  ground,  containing  one 
hundred  and  twenty-six  acres  and  t^lOO  of  an  acre,  being  in 
township  3,  South  Range  8,  East  of  the  Basis  Meridian  oki 
South  of  latitude  81,  which  he  complains  has  been  taken  pos- 
session of  by  Martin  Woods,  the  defendant  to  his  damage,  and 
he  prays,  that  the  title  may  be  decreed  to  be  in  him. 

The  defendant,  after  denying  generally  the  allegations  in  the 
plaintiff's  petition,  alleges,  that  he,  the  respondent,  long  since 
in  person  settled  on,  inhabited  and  cultivated  the  lot  of  land 
sued  for.  That  he  was  an  actual  settler  on  said  land,  and  head 
of  a  family,  and  above  twenty-one  years  of  age,  and  a  house- 
keeper on  the  22d  day  of  June,  1888,  and  for  four  months  pre- 
ceding, commencing  on  the  22d  February,  1^B8.  That  by 
reason  of  the  premises,  the  title  to  said  land  vested  in  him  by 
virtue  of  an  act  of  Congress,  approved  on  the  22d  June  of  that 
year,  entitled  an  act  to  grant  pre-emption  rights  to  settlers  on 
the  public  lands.  That  he  fully  proved  all  the  foregoing  facts 
before  the  Register  and  Receiver  at  Opelousas,  but  that  those 
officers,  in  violation  of  law  and  in  disregard  of  the  positive  in- 
structions of  the  Commissioner  of  the  General  Land  Office 
permitted  the  entry  of  said  land  by  virtue  of  a  floating  right. 
That  the  plaintiff  never  produced  his  written  consent  to  the 
entry  of  said  land.  That  the  defendant  has  appealed  from  the 
decision  of  the  Register  and  Receiver  to  the  commissioner  of 
the  general  land  office,  and  the  object  of  this  action  is  to  defeat 
that  appeal. 

There  was  judgment  for  the  defendant  as  in  the  case  of  non- 
euitt  and  the  plaintiff  appealed.    The  appellant  has  not  favored 
us  with  any  arguments  either  written  or  oral,  and  relies,  we 
48        VOL*        xiz. 
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Wxmmir  Dis.  pfesume,  upoa  ifae  evidence  of  hie  title  in  the  record.    The 

T*^"^*  appellee,  in  answer  to  the  appeal,  prays,  that  the  judgment 
*^^^  may  be  amended  and  rendered  final  in  his  favor,  instead  of  one 
-rooBft.      ^f  non-suit. 

It  is  shown  conclusively,  that  the  purchase  or  entry  by  the 
plaintiff  has  been  upon  opposition  or  appeal,  annulled  and  de- 
clared void  by  the  commissioner  of  the  general  land  office, 
and  that  decision  approved  by  the  secretary  of  the  treasury. 
'  This  decision  is  founded  upon  several  grouuds,  one  of  which 
is,  that  a  township  plat,  duly  approved  of  the  township  in 
which  the  land  is  situated,  did  not  exist  in  the  office  at  the  time 
^  of  the  purchase  ;  and  another,  that  the  Scat  of  the  plaintiff  was 

not  located  at  the  same  time,  that  he  availed  himself  of  his 
principal  pre-emption  right  as  an  actual  settler,  according  to  the 
construction  put  upon  the  act  of  Congress  by  the  land  depart- 
nent.    This  decision  was  communicated  to  the  Register  and 
Receiver  at  Opelousas,  and  the  commissioner  in  a  subsequent 
communication,  remarks:    ''This  office  having  upon  a  refer- 
ence of  the  case   of  Hypolite  Guidry  and  Celeste  de  Lafosse 
decided,   that  the  floats  of  either  of  those  individuals  could  be 
located  on  T.3,  S.  R.  8,  E.  and  in  a  letter  of  the  17th  Novem- 
ber, communicating  to  you  that  decision,  and  having,  notwith- 
standing permitted  the  floats  of  those  individuals  to  be  located 
oT      purchAse  ^^  Baid  township,  and  one  thereof  on  lot  72,  T.  3,  S.  3,  E., 
lister  and  Rel  ^^^^^  mentioned,  this  office  on  the  18th  of  December  last,  for 
fi^Terid'    "^^bose  Teasons  and  others  mentioned  in  that  communication, 
title  out  of  Uie  cancelled   certificates    1917  and  1918.      Said  tract  therefore, 

goyemment,  ^ 

vhen  it  is  being  public  land)  no  reason  is  seen,  why  the  claim  of  Martin 
and  purehi^  Woods  should  not  have  received  some  action  at  your  hands ; 
iiiiowe<r-"'^*ai-  ^^^  ^*  ^  accordingly  returned  for  your  examination  and  deci- 

though  gfenerall  gion." 
ly  such  certifi- 
cates are  con-      It  is  clear,  that  the  mere  certificates  of  purchase,  such  as  are 

vient  evidence  exhibited  in  this  case,  are  not  final  evidence  of  title  out  of  the 
^e^^ramenT?^^^'"''^™®^^'  although  this  court  has  generally  considered 
iasis  of'a"\Jf!  ^^®"^  sufficient  evidence  of  a  sale  from  the  government,  as  to 
toiy  aeUon.       j^e  the  basn  of  a  petitory  action.    Such  certificates  are  littble 
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to  be  cancelled  by  tbe  land  department,  when  they  are  showi^  Wwrnir  ihs. 
not  to  have  been  fairly  and  legally  obtained.    The  decision  of  •  ^P*'"*^^'^    *• 
tbe  Register  and  Receiver,  in  the  absence  of  fraud,  would  be       ^^^^t 
conclusive  as  to  the  facts,  that  the  applicant  for  the  land  was 


then  in  possession,  and  of  his  cultiration  of  the  land  within  the  '^^^  Register 
previous  year;  because  these  questions  are  directly  submitted  are  to  decide  on 
to  those  officers.  Yet  if  they  undertake  to  grant  pre-emptions  Rppiu^ut  for  a 
to  land,  on  which  the  law  declares  they  shall  not  be  granted,  F^poii^ssicln 
then  they  arc  acting  upon  a  subject  matter  dearly  not  within  S^'^^^'^^^'i^^J 
their  jurisdiction  ;  as  much  so  as  a  court,  whose  jurisdiction  within  the  pre- 

,     -        ,  111  .  Ill         vious  year  j  but 

was  declared  not  to  extend  beyond  a  certain^  sum,  should  at-  if  they  under- 
tempt  to  take  cognizance  of  a  case  beyond  that  sum.  IS  Pe-  pretempSon^^to 
ters,  498.  ^""^^  ^»»*»!  *« 

law       deolaret 

The  evidence  further  shows,  that  the  ce£ti£cate  was  not  8>utU    not    be 
granted  or  the  entry  made  until  long  after  the  act  of  Congress  of  are  aeting  on  a 
1834,  under  which  it  purports  to  have  been  given,  had  expired  cuirfj  notwith- 
by  its  own. limitation.     The  purchase  appears  to  have  been  Jg  J*^'  J**"*" 
made  in  virtue  of  2i  preemption  floaty  under  the  act  of  Con- 
gress of  the   19th  June,  1834,  and  the  certificate  of  purchase 
bears  date  May  3d,  1838.     The  construction  put  upon  that  law 
at  the  department  has  always  been,  and  the  instructions  to  the 
Registers  and  Receivers  conformable  to  it,  that  these ^aattng^ 
fights^  as  they  are  called,  to  eighty  acres,  under  the  act,  must- 
be  entered  and  located  at  the  time  of  entry  of  the  tracts,  on. 
which  such  floating  rights  accrued,  and  that  these  floats  are 
liable  to  the  same  disabilities,  as  the  original  pre-emptions,  un-  .  '^®  eommia- 

der  which  they  accrued,  and  which  the  law  requires  to  be  lo-  general  land  of- 

oce,  under  the 
cated  before  the  commencement  of  the  public  sales,  which  shall  auperviaion    of 

include  such  original  pre-emption  tracts.     Public  Lands,  Part  the  troasvishM 

II.  Opinions  and  instructions,  633  et  seq.  daiTwhtouSi 

We  do  not  doubt  the  authority  of  the  commissioner  of  the  •©cording  to  law 

,    ,      ,      -,  It  /.I  -  are  liable  to  en- 

general  land  omce,  under  the  supervision  of  the  secretary  ot  try  or  location 

the  treasury,  to  decide  upon  questions  such  as  that  presented  nghti  or'floatTI 
by  the  case  of  Guidry,  relating  to  the  true  construction  of  the  the  cerScaSToi 
act  of  Congress,  and  declaring  void  a  certificate  of  purchase  of  ^^^.^P'terand 
lands,  which  the  law  forbids  to  be  sold  or  dispose4  of;  although  respect. 
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WMmmir  Dis.  the  Register  and  Receiver  alone  have  jurisdiction  to  decide 
^^*""^'^  _^  who  is  entitled  to  a  pre-emption,  that  is  to  say,  as  to  the  suffi* 
017XDRT       ciency  of  proof  of  settlement  and  cultivation  under  those  acts. 
wooM.       4  La.  Rep.  540  ;  6  Idem,  12. 

^  But  even  if  the  land  department  had  decided  otherwise,  we 
held  in  the  case  of  Jourdan  et  al.  vs.  Barrett  et  al.,  18  La.Rep. 
41,  that  the  decision  of  the  secretary  of  the  treasury,  under 
the  back-concession  or  pre-emption  laws,  approving  the  opera- 
tions  of  the  surveyor  general,  in  making  the  apportionment 
among  different  claimants,  was  not  conclusive  upon  the  legal 
rights  of  the  parties  under  the  act  of  Congress.  The  same 
principles  apply  to  other  officers,  who  do  not  act  judicially. 
The  present  case  can  hardly  be  distinguished  from  that  of 
Marsh  &  Miller  vs.  Gonsoulin,  so  far  as  concerns  the  right  of 
the  defendant.  16  La.  Rep.  84. 
The  court,  in  our  opinion,  erred  in  rejecting  the  written 
The  ei^deoM  evidence  of  the  cancelling  of  the  plaintiff's  certificates,  and 

end    depotition  . 

of  the  land  com- the    depositions  of  the  commissioner  of  the   general  ]and 

mi  Mf oner,      of    ^ 
caneelling    the  Office. 

Ree^rer't  e^  '^^  Certificates  having  been  declared  null  by  competent 
t»*«»te^  entry  authority,  and  being  evidently  void  under  the  act  of  Con- 
Und,  not  liable  gress,  whioh  forbids  the  disposition  of  the  public  lands, 
■old  or  entered  Until  a  township  plat  duly  approved  shall  be  returned  to 
righui^or^ts)  ^^®  officer,  and  on  other  legal  grounds,  it  is  clear,  the 
*  rorf"rf  ^1^  plaintiff  exhibited  no  subsisting  title  to  the  hcua  in  quo. 
net**  The  defendant  insists  upon  his  right  to  a  final  judgment, 

notion,  when  the  instead  of  one  of  non-suit.  Although  this  court  disclaims  any 
biu  the  belt  Tight  to  decide  upon  the  question,  whether  the  evidence  of 
entitled  to  iCfM/^^^^P^^^y  ^^^  cultivation  be  sufficient  to  entitle  the  defend- 
'iSSr^d'^"^'  to  purchase  as  a  pre-emptioner,  yet  we  do  not  see,  why 

merely  one  of  there  should  not  be  final  judgment  against  the  plaintiff,  and 
noii*Mit. 

the   defendant  be   protected  in   his   possession  against  any 

future  action   upon   the  same  pretended  title.     Without  de- 

ciding  therefore,  that  the  defendant  has  a  valid  title  against 

the  government  or  any  other  person,  we  think  his  title  better 

than  that  exhibited- by  the  plaintiff. 
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It  is  therefore   adjudged   and  decreed,   that  the  judgment  Wsstbkk  Dts. 

of  the  district  court  be  reversed  and  annulled,    and  ours  is,  ^^         ' ' 

that  there   be  final  judgment  against  the  plaintiff,  and  that "»»»»  et  vx. 
he  pay  the  costs  of  both  courts.  mmi  xt  al. 


PKRRET  BT  UX*  M.  DUPRfi  BT  AI» 

AFWBAJL   VBOX   TBS    COUBT    OW   TBS   IIITB   SISTBICT    FOB   TBX   PABIM    99 
ST.  IA2(9BT,  TBB  YUBOB  OF  TBI  •EfBU'fB  niXttBIirff. 

Intereit  euinot  be  recovered  for  rent   arrear  from  the  time  it  became  payable, 

bat  only  from  judicial  demand. 
So  a  party  is  not  boand  to  repair  the  leased  premises  when  it  can  only  be  done 

bat  by  erecting  new  buildingi.    The  adverse  party  may  annul  or  put  an  end 

to  the  lease. 

This  is  an  action  to  recover  two  instalments  of  rent  of  $600, 
each,  and  to  annul  the  lease  for  the  balance  of  the  term. 

The  plaintiffs  show  that  Madame  yeuve  Miramond,  now 
wife  of  F.  Perret,  leased  a  store,  adjacent  buildings  and  lot  of 
ground,  to  Messrs.  FoUain,  Fuz  &  Co.,  for  six  years,  from  the 
16th  March,  1838,  at  $1000  per  annum.  Soon  after  the  com- 
mencement of  this  lease,  the  lessees  sold  their  stock  of  goods 
with  the  lease,  to  Messrs.  Dupr^,  Jubertie  db  Tinej,  who  are 
and  have  ever  since  been  in  possession. 

The  present  suit  is  for  rent  due  from  the  15th  September, 
1899,  to  15th  March,  1840,  $500;  and  from  March  15  to  15th 
September,  1840,  $500.  The  plaintiffs  pray  for  judgment  for 
the  sum  claimed,  with  the  landlord's  privilege  on  the  goods 
and  property  in  the  premises;  the  annulment  of  the  lease,  and 
lor  general  relief. 
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Wmtmv  Djs.     The  defendants  admitted  tke  lease,  but  averred  that  the 
^^    ^'        plaintifis  failed  to  put  the  leased  premises  in  the  necessary 
puwKT  KT  ux.  repair  and  condition,  to  entitle  them  to  rent;  that  on  the  con- 
Bvpu  XT  Au  trary,  the  store  house  cracked  and  leaked  to  such  a  degree  that 
it  became  dangerous  to  stay  in  it,  and  caused  great  damage  to 
their  goods.    That  they  repeatedly  called  on  the  plaintiffs  to 
repair  the  said  house,  which  they  neglected  and  refused  to  do. 
They  expressly  aver  that  they  have  suffered  damage  to  the 
amount  of  $2000,  for  which  they  pray  judgment  in  reconven- 
tion. 

It  appeared  from  the  evidence,  that  after  the  defendants 
occupied  the  house  for  some  time,  the  brick  store  sunk  and 
the  wall  cracked  so  much  that  it  was  deemed  impossible  to 
repair  the  building,  without  replacing  it  by  a  new  one.  On 
this  fact  being  communicated  to  the  plaintifli,  they  declined, 
making  or  attempting  to  make  repairs,  and  tendered  to  the 
defendants  a  dissolution  of  the  lease.  The  latter  continued  in 
the  premises,  without  attempting  any  repairs  on  their  part, 
during  the  time  for  which  rent  is  now  claimed. 

There  was  judgment  for  the  plaintiffs,  for  the  amount  of 
their  demand,  with  5  per  cent,  interest,  and  the  landlord's 
privilege  on  the  goods,  and  aonulliog  the  lease.  The  defen. 
dants  appealed. 

SwayzS,  for  the  plaintiffs  and  appellees,  insisted  they  were 
not  bound  to  make  repairs,  which  are  shown  to  have  been  im- 
practicable; and  are  not  liable  for  damages  when  the  accident 
or  interruption  of  the  lease  was  bteyond  their  control.  The 
defendants  could  only  demand  its  dissolution.  But  are  bound 
to  pay  rent  as  long  as  they  continue  to  occupy  the  leased  pre- 
mises. 

T.  H,  Sf"  W,  B.  Lewis,  for  the  defendants,  maintained 
the  lessors  were  bound  to  make  all  necessary  repairs,  and  to 
warrant  the  lessees  in  the  enjoyment  of  the  leased  premises; 
and  the  lessors  are  responsible  in  damages  for  loss  occasioned 
for  want  of  repairs. 
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Morphy^  J.  deliyered  the  opinion  of  the  court.  Wnmn  Dis. 

In  1836,  the  plaintiflf,  then  Madame  Miramond,  leased  to  pxbbbt  st  vx. 
the  commercial  firm  of  Follain,  Fux  &  Co.  a  certain  brick  dupb*  ct  al. 
store  in  the  town  of  Opelousas,  at  the  corner  of  Main  and 
Bellevue  streets,  together  with  several  out  houses  and  depen- 
dencies, for  the  space  of  six  years,  to  begin  on  the  16th  of 
March,  1S38,  at  the  rate  of  $1000  per  annum,  payable  semi- 
annually. This  lease  was  subsequently  transferred  to  the 
present  defendants,  who  accepted  the  same  and  put  them- 
aelyes  in  the  place  and  stead  of  the  original  lessees.  This  suit 
is  brought  to  recover  two  instalments  of  the  rent  that  became 
due  on  ihe  15th  of  March,  1840,  and  on  the  15th  of  Septem- 
ber following;.  By  a  supplemental  petition,  the  plaintiffs 
prayed  for  a  dissolution  of  the  lease,  by  reason  of  the  failure 
of  defenduiits  to  pay  their  rent.  The  answer,  after  admitting 
the  transfv-T  to  defendants  of  the  lease  of  Follain,  Fux  &  Co., 
avers  that  the  principal  part  of  the  property  thus  leased  is  a 
large  brick  store  house,  in  which  they  have  constantly  kept  on 
hand  a  large  stock  of  dry  goods,  groceries,  hardware,  &c.;  ^ 
that  said  store  house,  from  the  badness  of  the  materials  of 
which  it  is  constructed,  or  of  the  workmanship,  is  so  cracked 
IB  several  places  that  it  is  in  danger  of  falling  down,  and  from 
the  wind  and  rain  passing  thrpugh  it  by  the  roof  and  walls,  has 
become  almost  useless,  and  has  caused  great  damage  to  the 
goods  and  merchandize  of  the  defendants ;  that  the  plaintiffs, 
although  frequently  requested  to  make  the  necessary  repairs 
have  constantly  neglected  and  refused  to  have  them  done ;  that 
the  defendants  are  not  bound  to  pay  any  rent  until  such  repairs 
are  made ;  but  are  entitled  to  damages  to  the  amount  of  $2000, 
which  are  prayed  for  in  reconvention.  The  plaintiffs  had  a 
judgment  below  in  their  favor,  and  defendants  appealed. 

It  appears  from  the  evidence  that  the  house  is  ki  such  a 
situation  as  not  to  be  susceptible  of  being  repaired,  and  ren- 
dered safe;  that  it  must  be  pulled  down  and  entirely  rebuilt; 
tke  foundations  hate  given  way  and  sunk,  and  the  walls  are 
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MTbstbbv  Dm.  crftcked  ia  several  places,  but  such  as  it  is,  the  defendantd 

^         * :'  have  occupied  it  during  the  twelve  mbnths  for  which  the  rent 

^y.        'is  naw  claimed,  and  continue  to  occapy  it  as  a  stoJ*e.    Ih  the 
supBi  «T  Ai.  j^^^^^  Qf  j^jjy^    IQ4Q^  ^Yie  impracticability  of  repairing  the 

house  having  been  ascertained,  plaintiffs  proposed  to  annul  the 
lease.  This  was  not  assented  to,  and  on  the  dth  of  August 
following,  the  defendants  wrote  a  letter  calling  on  the  plaintifls 
to  make  the  necessary  repairs,  and  advising  them  that  if  they 
Xefused  to  have  them  done,  they  would  Cause  the  house  to  be 
repaired  at  the  plaintiffs'  expense,  and  retain  the  amount  ex- 
pended, on  the  rents  due  or  to  become  due.  No  complaint  is 
made  of  any  loss  or  damage  sustained  up  to  that  period,  which 
was  but  a  few  weeks  before  the  expiration  of  the  time  em- 
braced by  plaintiffs'  claim  \  and  long  before  writing  this  letter 
they  had  notified  plaintifis  through  their  agent  that  they  would 
withhold  the  rent  until  the  repairs  were  made,  but  not  a  word 
appears  to  have  been  said  about  any  claim  for  damage  done  to 
their  goods.  Had  the  repairs  been  practicable,  and  had  they 
been  done  either  by  plaintiffs  or  by  the  defendants  themselves, 
we  may  well  infer  from  their  letter  that  they  would  hare 
continued  to  occupy  the  store  without  pretending  to  any  in- 
demnity. The  defendants  having  consulted  their  undertaker 
about  their  repairs,  and  understanding  that  they  could  not  be 
made,  purchased  them  a  lot  and  had  a  store  built  on  it  for 
their  use.  In  this  situation  of  things  they  do  not  complain  of 
that  part  of  the  judgment  which  decrees  a  dissolution  of  the . 
lease ;  but  they  insist  that  they  are  entitled  to  an  indemnity. 
The  damage  done  to  their  goods  appears  to  have  been  incon- 
siderable, and  is  not  shown  to  have  been  sustained  during  the 
time  for  which  rent  is  now  claimed.  From  the  testimony  we 
^re  inclined  to  believe,  that  it  happened  subsequently. 
Whether  any  indemnity  is  due  at  all,  after  the  defendants  hare 
refused  to  dissolve  the  lease,  and  jiave  continued  to  occupy 
this  store  in  its  crazy  condition ;  well  knowing  that  it  was  not 
susceptible  of  being  repaired,  is  a  question  which  will  present 
itself  when  the  rent  accrued  subsequently,  will  be  demanded 


OP  THE  STATE  OP  LOUISIANA.  S46 

of  them*    The  jadgment  below  is  howerer  erroneous,  in  al-  Witnw  Di«. 
lowing  interest  on  the  instalments  of  the  rent  claimed  from  ^  ^^^^' 


3^ 


the  time  they  became  due.    It  should  have  been  allowed  only  tw. 

from  the  day  of  the  judicial  demand.  raMwrrr «»  al. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  ^^  ^       *^^ 


judgment  of  the  District  Court  be  affirmed,  except  as  relates  2fmffl:om'S!& 
to  the  interest  of  fire  per  cent*  on  the  amount  claimed,  which  time  |t  beeme 

*  patable,       init 

IB  hereby  allowed  only  from  the  third  of  June,  1841.    The  orIt  from  ju- 
costs  of  this  apppeal  to  be  borne  by  the  plaintiff  and  appeUte* 


tPUMFHREY  «•»  l^RfiSCiyrT  EST  A£* 

AfKAi.  taox  THB  ooumT  or  tsR  nm  AisTBter  lom  tbb  vabuk  of 

Wr,  XABT,  THS  imtfS  OV  'TBI  DtirBIClf  WKWnhlX9* 

Appeal  for  delay,  and  Judgment  afflrmed  with  the  maximum  of  dama|;ei. 

The  plaintiff  obtained  an  injunction  to  stay  an  execution  is* 
sued  on  a  judgment  for  #1745  78,  which  the  defendants  had 
obtained  against  him,  and  were  proceeding  to  eiecute. 

The  only  question  raised  was  as  to  the  right  of  the  clerk  to 
endorse  on  the  execution  the  description  of  the  property  mort* 
gaged,  when  it  had  been  left  blank  in  the  petition.  There  was 
judgment  dissolving  the  injunction,  with  five  per  cent,  damages 
and  ordering  the  seizure  under  execution  to  proceed.  The 
plaintiff  appealed. 

Anderson  J  for  plaintiff,  submitted  the  case* 

7*.  It.  ^  Wm,  B.  LeufiSf  contra. 

JBuUard,  J.  delivered  the  opinion  of  the  court. 
44        VOL.  XIX* 
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Wbstxrx  Dh.  The  present  appellees,  Prescott  and  others,  having  recorded 
September, \m,  ^  judgment  against  W.  Pumphrey,  the  latter  obtained  an  in- 
Biuryxsu  junction  to  stay  proceedings  on  an  execution  issued  thereupon, 
on  the  allegation,  that  although  it  was  alleged  in  the  original 
petition,  that  the  debt  sued  for,  was  secured  by  mortgage,  yet 
the  propetty  mortgaged  was  not  designated,  and  the  blank  left 
in  the  petition  Was  never  filled  up,  yet  the  clerk  undertook  on 
the  back  of  the  execution  to  point  out,  what  property  should 
be  seized  as  mortgaged,  consisting  of  a  slave  and  some  horned 
cattle.  He  denied  the  authority  of  the  clerk,  thus  to  designate 
property  to  be  seized,  and  alleges,  that  he  had  other  property, 
which  he  had  offered  to  give  up  to  the  sheriff,  to  satisfy  the 
execution.  No  evidence  having  been  given  on  the  trial  in  sup- 
port of  these  allegations,  and  it  appearing  that  the  property 
first  pointed  out  was  in  fact  mortgaged,  and  that  the  plaintiff  in 
injunction  had  no  other  property,  the  injunction  was  properly 
dissolved.     The  plaintiff  has  appealed  evidently  to  gain  time. 

The  judgment  of  the  District  Court  is  therefore  afiirmed 
with  costs,  and  ten  per  cent,  damages  on  the  amount  of  the 
judgment  enjoined. 


&1BNVBNU  r*.  SCGURA. 

Airtkt    VaOH    TBI    COVST    or    THS    VIFTB    SIBTKICT,    tor     THX    PJLRItl^  0# 
ST.  UAMtlW,    TSl  JWOK  Or  THX  SVyBlCTH   PRXSIDIVO. 

t 

A  receipt  of  fuU  pajment  by  the  origiiuil  payee  to  the  maker  of  a  note,  of^ 
fered  agaiiut  the  holder,  yiII  be  diBregarded,  when  shown  to  be  collusiTc, 
and  when  it  is  contradicted  by  the  other  evidence. 

This  suit  is  on  a  promissory  note  for  t2000,  signed  by  the 
defendant,  with  his  marque  ordinaire;   and  payable  to  the 
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order  of  one  F.  Prados,  son^n-law  of  the  maker,  on  demand;  Wmtmit  Di«. 
who  endorsed  it  to  the  plaintm.  — 

There  were  various  defences  set  up,  which  with  the  material     ■"^''^ 
ficls  and  evidence,  are  fully  stated  in  ihe  opinion  of  the  court.       tMUBA, 

There  was  judgment  for  the  plaintiff  for  #575,  after  allowing 
the  credits  marked  on  the  note  in  figures,  which  were  admitted. 
The  defendant  appealed. 

Voorhie$^  for  the  plaintiff. 

MoTse^  for  the  defendant  and  appellant. 

Morphj/f  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  on  a  promissory  note  of  $2000,  drawn 
by  the  defe.idant  to  the  order  of  one  Ferdinand  Prados»  and 
by  the  latter  endorsed  over  to  the  plaintiff.  The  answer  avers, 
that  not  bei  ig  able  to  read  or  write,  the  defendant  cannot  say, 
whether  the  note  sued  on  Assigned  with  his  mark  or  not,  and 
requires  strict  proof;  that  if  defendant  ever  signed  any  such 
note,  it  was  given  through  error  and  without  any  valid  conside- 
ration.  He  further  avers,  that  being  ignorant  of  his  rights,  he 
has  paid  a  sum  of  C1424  18  on  the  said  note,  which  is  marked 
in  figures  on  the  back  of  the  same,  and  for  which  he  prays 
credit.  In  an  amended  answer  the  defendant  avers,  that  he 
has  paid  the  full  amount  of  the  note  sued  on,  and  prays  to  be 
dismissed  from  the  suit.  The  plaintiff  had  a  judgment  for 
$575  82,  the  balance  due  on  the  note  ;  and  the  defendant  ap- 
pealed. 

On  the  trial,  the  credits  in  figures  on  the  back  of  the  note  a  receipt  of 
were  admitted  ;  the  defendant  then  produced  a  receipt  of  Per-  ^"  the'^njln* 
dinand  Prados,  the  payee,  to  prove  that  he  had  paid  the  balance  J^_j£^*^  ^^ 
of  the  note ;  it  is  dated  the  15th  of  Janvier,  1840.     This  re-  offered    ag»intt 

,  .  ,,      .  ,  ,      the  holder,  wiU 

ceipt  we  cannot  but  view  as  a  collusive  attempt  between  the  be  diaregmrded, 
defendant  and  the  payee,  his  son-in-law,  to  defeat  the  plaintiff's  be  oollusWeiiiDd 
claim.  It  was  no  doubt  considered  in  that  light  by  the  judge  jJSfj^'iyX 
below ;    although  it  purports  to  have  been  given  long  before  other  eridcDM. 
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Wwnwr  Du.  this  suit  was  insfeiiuted,  tlie  defendantt  wkose  answer  bstrays 
^^^****^'^^*  such  a  desire  to  employ  every  (Mssible  meaos  of  defeaoe  in 
■iiHvmro  j^  power,  says  not  a  word  of  this  receipt.  It  is  only  in  his 
■■^^^<  amended  answer,  filed  two  months  after*  that  he  pleads  fall 
payment.  Two  disinterested  and  reputable  witnesses  testify 
however,  that  after  the  note  had  become  the  property  of  the 
plaintiff*,  she  had  it  presented  for  payment  to  the  defendant  by 
her  son ;  this  was  some  time  in  August,  1840.  The  defendant* 
on  that  occasion,  acknowledged  he  owed  the  balance  due,  and 
never  pretended,  tuntil  sued^  that  he  had  paid  more  than  $1424 
18  on  account;  nor  did  he  say,  that  it  was  given  without  con- 
sideration. He  expressed  a  desire,  not  to  pay  more  on  it,  add- 
ing, that  it  would  be  an  injustice  to  his  other  children :  not- 
withstanding the  ignorance  of  the  defendant,  of  which  so  much 
oaie  has  been  taken  to  inform  us,  we  believe,  that  had  he  really 
paid  the  balance  yet  due  on  this  note,  h^  would  have  required 
its  production  and  delivery.  The  appellee  has  prayed  for 
damages  for  the  frivolous  appeal.  We  think  her  entitled  to 
them;  but  as  the  delay  obtained  by  the  appeal  is  inconsider- 
able, we  will  allow  only  five  per  cent,  on  the  amount  due. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  below 
be  affirmed  with  costs  and  five  per  cent,  damages. 
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KBMPfiaini  BUBS  «fb  HUUCK*                             WmsRir  Dis. 
APtmkL  tmmm.  ns  oovet  ov  the  nna  ivbiciai.  DimicT  vob  tu  VAmtsH  

KEMFXa'8  Huat 
or  ST.  XAKT,  THX  JUSGl  Of  TEX  BXTtSTH  PRXSIDINO.  '^'' 

Where  die  Teador  «mI  vendee  Uve  in  the  nme  home,  pwnemon  ibUovi 
UUe. 


So  where  the  eon  was  poMetied  of  a  sUve,  who  wai  aaieaaed  in  )iit  name, 
and  liTed  in  the  common  dwelling  with  his  lather  at  his  death,  and  his  widow 
took  the  slsre  willi  her  when  she  removed :  Bsld^  that  she  was  the  legal  pos- 


This  is  a  possessory  action.  The  plaintiffs^  heirs  of  the  late 
Nathan  and  Nancy  Kemper,  claim  a  slave,  which  they  allege 
18  in  the  possession  of  the  defendant.  The  case  has  once^ 
already  been  before  the  court,  vide  16  La.  Rep.,  44. 

The  evidence  showed  that  William  Kemper*  husband  of  the 
defendant  and  son  of  Nathan,  in  his  life  time  brought  the  slave 
Stephen  from  Rapides,  and  put  him  on  his  father's  place  where 
they  all  lived  and  worked  together.  After  Wm.  Kemper's 
death,  his  widow  (the  defendant)  continued  to  reside  in  her 
fatber-in-law's  family  for  a  length  of  time,  and  when  she  re- 
moved, about  the  9th  of  April,  1837,  took  the  slave  Stephen 
with  her,  as  her  own  property.  In  November  following  the 
plaintiffs  instituted  this  suit  to  recover  the  possession  of  said 
slavQ.  The  evidence  concerning  the  ownership  of  the  slave 
is  recapitulated  in  the  opinion  of  the  court. 

There  was  judgment  for  the  defendant  and  the  plaintiffs  ap- 
pealed. 

SpUau^  for  the  plaintiffs. 

GibhoM^  contra. 

Morphy^  J.  delivered  the  opinion  of  the  court. 

This  case,  which  is  a  possessory  action,  had  been  remanded 
for  trial  on  its  merits  in  last  September  term.  It  comes  up 
again  on  an  appeal  taken  by  the  plaintiffs.    We  have  examin- 
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WKSTEBir  Dis.  ed  the  evidence  and  concur  in  the  opinion  formed  from  it  by 
pember,      .  ^^^  inferior  court.    It. appears  that  the  hoy  Stephen,  whose^ 

KBxraR's  HSIR8  possessiou  is  claimed  by  the  heirs  of  the  late  Nathan  Kemper, 
HuucK.  was  brought  into  the  parish  of  St.  Mary  by  his  son,  William 
Kemper,  the  husband  of  the  defendant,  on  his  return  from  a 
visit  paid  to  his  uncle  in  Rapides  in  the  early  part  of  1824.  In 
that  same  year  this  slave  was  declared  by  William  Kemper  to 
be  his,  and  was  placed  on  the  assessment  roll  as  such,  to  the 
knowledge  and  without  any  objection  on  the  part  of  his  said 
father  ;  the  possession  of  this  slave  thus  clearly  proved  to  have 
been  in  the  defendant's  husband  at  that  time,  has  never  ceased 
to  exist  from  aught  that  appears  in  the  record.  He  lived  with 
his  father  during  his  life  time.  After  his  death  his  widow  and 
child  continued  for  some  time  in  the  family,  until  the  defendant 
removed  to  some  other  abode  and  took  away  the  boy  with  her. 

▼endwiu^^v^-  ^®  ^*^®  ^®'^  ^^**  when  a  vendor  and  vendee  live  in  the  same 
dee  live  in  the  house,  possession  follows  title  ;  3  Martin,  N.  S.,  337.    William 

same        house,  '^ 

pofitenion    fol-  Kemper  does  not  appear  to  have  ever  divested  himself  of 

whatever  title  he  may  have  bad  to  this  slave  in  1824,  when  he 
returned  from  Rapides  with  him  in  his  possession.  The  cir- 
cumstance that  the  widow  of  William  Kemper  suflTered  the 
slave  Stephen  to  be  inventoried  among  slaves  of  the  estate  of 
Nathan  Kemper,  the  father,  and  signed  the  inventory,  may 
have  its  weight  in  a  dispute  about  the  title  ;  but  it  does  not,  ia 
our  opinion,  affect  the  acquired  possession  of  W.  Kemper.  If 
it  is  at  all  to  be  considered  in  this  suit,  it  is  counterbalanced  by 
the  consent  given  by  the  late  Nathan  Kemper,  that  Stephen 
should  be  set  down  on  the  assessment  roll  as  belonging  to  his 
son. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 
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HAYS  vs.  HAYS.  Westebw  Dis. 

iSeptember;LS^\, 

APPEAL  PmoX  TRE  COVET  OP  THE  PIPTH    SIBTBICT  POK  THE  P11II8H  OP  itk  BAYS 

MlBTIir,  THE  JUDOE  THEREOP    PBEBISIITG.  BATS. 

The  lower  one  of  two  ai^ateent  e^tes,  owes  a  aerritude  to  the  upper  one,  o^ 
allowing  the  waters  to  pasa  off  from  the  latter  through  the  natural  drains 
over  the  land  of  the  former. 

If  the  proprietor  of  the  lower  estate  obstructs  the  natural  flow  of  the  waters  o^ 
the  upper  estate  he  will  be  compelled  to  remove  such  obstructions  at  his 
cost 

This  is  an  action  instituted  by  Elizabeth  Hays,  the  proprietor 
of  the  upper  estate,  to  compel  David  Hays,  the  owner  of  the 
estate  below  her,  to  remove  certain  obstructions  made  by  cut- 
ting ditches  on  his  land,  which  dam  up  and  prevent  the  waters 
from  running  off  her  estate,  through  the  natural  drains  and 
channels  over  the  lack  part  of  his  land  into  the  marsh  or 
awamp  in  the  rear.  She  alleges  the  defendant  has  caused  her 
damage  in  the  deterioration  of  her  land  and  injury  to  her  crops 
of  SIOOO,  for  which  she  prays  judgment,  and  that  the  defen- 
dant be  compelled  to  remove  the  obstruction  and  allow  her  the 
servitude  she  claims.  % 

The  defendant  pleaded  the  general  issue  ;  and  averred  that 
the  ditches  he  made,  so  far  from  injuring  were  a  benefit  to 
plaintiff's  land,  &c. 

The  evidence  showed  that  the  natural  drains  from  the  plain- 
tiff's plantation  is  over  the  defendant's ;  and  that  the  latter  cut 
a  ditch  across  the  natural  drain  which  stopped  the  waters  from 
running  off,  and  caused  them  to  overflow  the  plaintiff.  Pre* 
viously  to  making  this  ditch  the  waters  passed  off  freely  through 
the  natural  drain. 

There  was  judgment  requiring  the  defendant  to  remove  th^ 
ohstractions  complained  of  and  he  appealed. 

Voorhies^  for  the  plaintiff. 
Motstj  contra. 


t 
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"^j?™^  I?*?'     ^otphy^  J.  delivered  the  opinion  of  ibe  court. 


HATB  The  petition  sets  forth  that  plaintiff  is  the  owner  of  a  plan- 

■ATs.  tation  of  three  and  a  half  atpents  front  by  forty  in  depth,  adja- 
cent to  and  lying  above  a  tract  of  land  owned  and  possessed 
by  the  defendant.  That  from  the  situation  of  these  tracts  of 
land ;  the  one  belonging  to  the  defendant  being  below,  owes  to 
the  other  owned  by  plaintiff,  a  servitude  to  receive  all  the  wa* 
ters  which  run  naturally  from  it ;  and  which  are  drained  into 
the  marsh  or  swamp  beyond  or  below  the  tract  of  defendant; 
that  the  land  of  the  plaintiff  has  always  been  drained  in  the 
manner  described,  that  is  to  say,  by  natural  drains  conveying 
the  waters  from  it  through  the  land  of  defendant  to  the  sea 
marsh ;  that  without  any  legal  right  so  to  do,  the  defendant  has 
obstructed  and  altered  the  natural  course  of  said  waters  by 
digging  and  making  or  causing  to  be  made  a  large  ditch  across 
the  same,  which  runs  parallel  with  the  dividing  line  between 
the  two  estates,  and  thereby  causes  the  plaintiff's  plantation  to 
be  inundated  whenever  it  rains  an  unusual  length  of  time ; 
that  owing  to  the  large  mass  of  waters  thus  thrown  on  the  land 
of  plaintiff  it  necessarily  becomes  much  depreciated  by  being" 
rendered  useless  and  unfit  for  cultivation.  The  petition  con-^ 
eludes  with  a  prayer  that  defendant  be  ordered  to  remove  this 
obstruction  to  the  natural  drains  of  the  plaintiff 's  land ;  and 
moreover  be  decreed  to  pay  a  thousand  dollars  in  damaget. 
The  defendant  avers  that  he  has  cut  a  ditch  on  his  own  land 
which  he  had  a  right  to  do ;  that  said  ditch  far  from  injuring 
the  plaintiff  has  aided  in  draining  her  land  ;  that  plaintiff  has 
offered  to  assist  in  cutting  said  ditch  provided  it  should  be 
common  to  both,  and  that  his  land  owes  no  servitude  to  that  of 
plaintiff  but  what  he  has  always  been  willing  to  allow.  The 
inferior  court  ordered  a  survey  of  the  premises  to  be  made  and 
after  hearing  the  cause  decreed  the  removal  of  the  obstruction 
complained  of,  but  allowed  no  damages.  The  defendant  ap- 
pealed. 
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Tke  eTidence  ia  our  opinieii  amfltains  the  judgment  rendered  Wvmr  fJiffh 
n  tbia  ease.    It  shows  the  relatire  position  of  the  two  tracts  ^■^^''^'  -J 
and  the  illegal  aet  of  defeadant  in  obstructing  the  natural  drains     utmtbb. 
of  pkintiC's  land,  but  the  latter  complains  that  she  did  not  ob-     x^tbapxi. 
lain  below,  the  damages  she  was  entitled  to  and  prays  that  the 
judgment  be  amended  accordingly.    We  have  examined  the  ooeoftwoadja- 
record  on  this  head  and  find  in  it  nothing  which  could  justify  oweiaiemtnde 
the  allowance  of  any  damages.    One  witness  who  speaks  of  |^i^iJ^^^^ 
the  injurious  effects  of  this  ditch,  says  that  he  knows  of  no  pe-  JJSJL^^ 
cuniary  loss  sustained  by  the  plaintiff;  that  her  husband  is  a  ter  throQi^  the 
wheelwright  by  trade,  and  that  their  clMldren  comouuily  cflti-  orer  die  land  of 
Tate  a  field  of  only  four  or  fire  arpents ;  the  same  witness  says,       £m^'  pro- 
it  is  true,  that  plaintiff's  land  is  worth  about  $525,  and  that  its  f^^i^  *• 

'  '^  '  lower  eitete  ob> 

value  is  diminished  tbout  one-fpurth  in  con^^queno^  of  the  ■troeuthenetu- 

ral  flow  of  the 

rippling  of  the  waters,  but  he  adds  that  in  the  event  of  the  waters  of  the 
waters  being  restored  to  their  natural  channel,  the  land  would  w^fibe  eompei- 
mediatdy  recover  its  former  value.    No  evidence  is  to  be  ]^}^  o^Su^ 


found  of  any  real  loss  sustained  by  the  appellee.  tionsathiteost. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
Dis^t  Court  be  (firmed  with  costs. 


IJBFBBVRB  «•»  IiASTBAPBS* 

AmAL  IBOX  TBI  COVBT  Of  TU  VIFni  DXSTmiCT,  VOB  TBI   PABIUI  Of 
ST.  XABTIV,  THB  7V901  OV  THX  SXWrTB  TBX8I9IHO. 

Where  Uie  eddenoe  doei  not  sapport  the  charges  in  a  phyBietan*t  biU,  the  court 
will  glTO  meh  jadgment  at  may  appear  reasonable  and  equitable  from  the 
proof  and  eireomslanees  of  tlie  ease. 

This'  is  an  action  on  a  physician*s  bill  of  $600,  for  medical 
45        VOL.  XIX. 
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WBinur  Dit.  attendance  of  defendant's  wife  and  daughter.  There  is  nO 
^^'^  '  — -  evidence  in  support  of  the  item  of  950,  for  attendance  on  thd 
daughter;  and  it  was  shown  that  the  plaintiff  was  called  in  with 
other  physicians,  to  attend  the  wife  with  a  fractured  leg,  which 
he  unloosed,  took  off  the  old  handage  and  re-dressed,  when  the 
patient  became  better.  He  made  several  visits  at  a  distance  of 
15  miles. 

After  hearing  all  the  evidence,  the  district  judge  concluded 
that  the  medical  services  of  the  plaintiff,^  were  worth  $1464 
From  judgment  thus  rendered  the  plaintiff  appealed. 

Foorkies^  foi  the  plaintiff. 

» 

7.  iT.  ^  W.  B.  Lewis,  for  the  defendants. 
Martifiy  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  which  reduces  his 
claim  for  medical  services  rendered  the  wife  and  daughter  of 
defendant  from  $600  to  the  sum  of  $146.  There  is  no  evi- 
dence of  the  services  rendered  the  daughter  nor  of  their  value, 
although  $50  is  claimed.  Their  is  but  one  witness  testifying 
to  the  services  rendered  to  the  wife,  and  the  statements  of  a 
professional  gentleman  as  to  their  value. 

It  does  not  appear  to  us  that  the  District  Court  erred  in  re- 
ducing the  plaintiff's  demand  to  the  sum  for  which  judgment 
was  given. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  affirmed;  and  that  the  costs 
of  this  appeal  be  paid  by  the  plaintiff  and  appellant. 
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BROUSSABD  «•»  BROU9ISARD.  Wuterv  Dii. 

September^LWi. 

ATPSAL  7BOJI  TBI  COVKT  OT  PBOBATIt  FOK  TBI  PABIBH  Or  IT.  XABTUT.       

BBOUMABB 

A  judgmeht  which  states  that  it  was  rendered  bjr  content  of  parties ;  especial^  '^'■ 

when  it  does  not  appear  the  defendant  was  ever  cited  or  made  a  party  to  thje 
suit,  w  tUegoL 

This  eoort  eannot  receiTe  as  eyidence,  in  a  ease,  any  thing  which  the  judge 
a  qu9  states  in  his  opinion  to  have  been  proven.  An  admission  of  material 
fiMts  cannot  be  prored  by  any  mention  in  the  judge's. opinion,  that  such  ad- 
missions were  made. 

This  is  an  action  by  Edonard  Broussard,  the  son,  against  his 
father,  in  the  Court  of  Probates,  to  recover  his  deceased 
mother's  share  of  the  community,  and  also  the  amount  of  her 
succession,  which  he  alleges  is  $2100 ;  besides  $645  66,  which 
he  inherited  from  his  grandmother.  There  was  an  amended 
petition  setting  up  the  latter  claim,  but  no  process  of  citation 
was  issued  or  served,  and  no  acceptance  of  service,  or  even 
judgment  by  default  appears  to  have  been  taken. 

On  this  state  of  the  case  the  judge  of  probates  rendered 
judgment  for  the  plaintiff,  stating  in  the  judgment,  that  it  was 
by  consent  of  parties.  The  defendant  appealed  and  assigned 
errors,  apparent  on  the  face  of  the  record. 

Belahousaaye,  for  the  plaintiff. 

VoorhieSy  for  the  defendant  and  appellant. 

Morphy^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  from  his  father  and  natural  tutor  $2100, 
for  one  half  of  the  community  property  inventoried  at  the 
death  of  his  mother.  Marguerite  Bonin,  in  1821.  He  alleges, 
that  in  due  course  of  law  the  whole  property,  which  became 
common  between  the  defendant  and  himself,  as  the  sole  heir 
and  legal  representative  of  his  mother,  was  adjudicated  to  the 
former  at  the  appraisement  price  of  the  inventory ;  that  by  law 
the  property,  thus  adjudicated  to  his  father,  remained  specially 
mortgaged  to  secure  the  punctual  payment  of  his  hereditary 
portion  in  the  estate  of  his  mother,  and  that  said  mortgage  im- 
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WisTBBv  Oit.  ports  a  confessioa  •£  judgmentt  wkiek  tnlUes  him  to  an  im- 

.  '  — >;  mediate  order  of  seizure  and  sale  of  the  property  mortgaged, 

'***  tS*^"*    which  he  prays  may  he  issued.    By  a  supplemental  petition 

vBottMABo.    ih<s  plaiiitiif  tepresettts,  that  his  father  has  alsb  received,  as  his 

niitural  tutor,  $296  46  from  his  grandmother's  estate,  and  a 

further  sum  of  $860  10  from  the  estate  of  his  grandfather, 

ibaren  Bonin.    He  prays  judgment  £mr  die  sum  of  itl80, 

4skim«d  in  his  original  petition,  with  legal  interest  ftom  the 

IBth  of  June,  1822,  and  for  the  further  sum  of  $645  66,  received 

wU^lte^^tSIt  ^y  ^  defendant  as  l^oresaid.    On  th6  very  day^  that  this  last 

it  WM  rendered  petition  was  filed,  we  find  the  judge  renderitig  a  judgment  in 

putiets  especi-  conformity  with  its  prayer.    This  judgment  mentions,  that  it  ia 

does  not  appeu',  rendered  hy  €on0tsM  ofparHn.    On  the  same  day,  the  record 

^8  e^^dt^^^^  ^  service  of  this  judginent  made  on  the  defendant,  and 

or  made  a  party  (he  sheriff's  retum  of  sueh  service.    The  defendant  appesled. 

to  the  salt,   U  ^^ 

iUegoL  From  the  proceedings  exhibited  in  this  record,  it  does  not  ap 

pear,  that  the  defendant  has  ever  been  a  party  to  them.  He 
never  appeared  in  court  by  filing  any  plea,  exception  or  answer, 
nor  does  he  appeair  to  have  been  cited.  No  judgment  can  be 
rendered  without  citation  to  the  party,  and  without  acon^s/o^ 
litia^  resulting  either  from  an  answer,  or  from  a  judgment  by 
default.  We  have  often  held,  that  this  court  cannot  receive  as 
eannot 'receTve  P'^P®'  evidence  for  their  consideration  any  thing  which  the 
as  evidence  in  a  judfife  a  quo  States  in  his  judgment  to  have  been  proten.     An 

case,  anything,''      o         i  wo  r 

which  the  jud^  admission  of  material  facts  could  not  be  proved  by  any  men- 
his  opinion  to  tion  in  the  judge^s  opinion  of  its  having  been  made.  And 
^7  AnTadmis^  vrhBX  is  a  conbent^  that  a  judgment  be  tendered,  but  an  admis- 


ven, 


Scu^camTorbe  ^^^^  ^  *'^  ^^  ^**^  necessary  to  make  out  the  plaintiff's  case  ? 
proved  b^  any  ^liis  Consent,  which  iS  the  basis  of  the  judgment^  must  appear 

mention   in  the  i  T  i 

judere's  opinion,  before  US  by  proofs  independent  of  the  judgment  itself,  when 
iiona^  *  wore  ^he  paTty  prays  far  relief  from  this  court ;  otherwise  the  bare 
mantion  of  such  consent  in  the  opinion  of  the  jud^e  of  the 
first  instance  would  eoticlnde  the  suitors  befoie  him,  and  de- 
prive them  of  the  privilege  of  litij|;atiag  their  rights  in  this  tri* 
banal ;  as  no  appeal  lies  from  a  judgment  rendered  by  ooDseat 
Of  Dn  the  eonfeesion  of  t  |Murty«     Under  this  Ttew  of  the  eaae* 
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it  beeomet  tmnMeasavy  to  notice  the  otheif  errots  assigned,  as  Wtmmv  iht. 
apparent  on  the  face  of  the  record.  ^feptember,  ^ 

It  ia  therefore  ordered,  that  the  judgment  of  the  Conrt  of 
Probates,  of  the  parish  of  Si«  Martin,  be  annnlled,  aroided  and 
reversed,  iind  that  the  case  be  remanded  to  said  court,  to  be 
proceeded  in  according  to  kw,  the  plaintiff  and  appellee  paying 
the  costs  of  this  appeal* 


BXIBS 
aOBICHAUB'g 


MEI.AIICOII'S  HBIB8  «s.  ROBICHAUIM  HfilM. 

▲PPBIX  FBOX    TKB  COVBT  OT    TEX    niTH    DUTBICT  POB    THE  PARISH  OP  ST. 
XABTIN,  THX  JUDOE  OP  THB  SXTBVm  PBXSIDIHO. 

A  vBrrsDtor  in  case  of  eTiction  of  the  purehaser,  does  Dot  owe  interest  in  the 
same  manner  as  the  purchaser  who  withholds  the  price  of  s  thing  which 
produces  fruits. 

The  warrantor  who  is  not  in  possession  of  the  property,  is  only  hottnd  among 
other  obligations  to  reimburse  the  purchase  money,  or  a  prtfportion  of  it{ 
and  he  owes  interest  after  he  is  pat  in  m^rdj  or  from  jadiaial  demand  i  or 
if  the  debt  is  unliquidated,  only  from  the  rendition  of  judgment 

Fees  which  parties  hare  to  pay  to  their  eounael,  for  asserting  their  rights  in 
courts  of  justice,  have  never  been,  nor  can  they  be  considered  as  costs,  char- 
geable to  the  party  east  It  is  only  taxed  sosts  which  a  warrantor  is  bound 
to  reimbursb  to  his  vendee. 

On  the  dissolution  of  injunctions  under  tiie  statute  of  1 831,  tikis  ooort  has 
sometimes  allowed  as  damages,  the  expenses  for  pi*ofessiooal  servioes,  which 
the  creditor  eiyoined  has  inourred  in  setting  the  injonetion  aside,  when  im* 
properly  obtained. 

This  case  has  several  times  been  before  this  court  in  various 
forms,  and  between  different  parties,  but  in  relation  to  the 
same  orifiaal  matter.  The  last  time  ft  appeared  in  this  court 
it  wai  remltnded  for  a  new  trial;  on  the  question  of  the  0m&tmt 


101  3nT 
48^992, 

19L  357' 
f53  1072 


«lOBICHAl70'B 
HSIKB. 
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WiHTKUN  Dis.  ^^  damages  the  warrantors  were  liable  to  pay.     See  16  Lok 

September.xm:  J^eports,  161. 

xblavcon'8  On  the  return  of  the  case  to  the  District  Court,  witnesses 
V9.  were  called  to  prove  the  losses  and  damage  the  plaintiffs  had 

sustained  by  the  eviction  of  3  arpents  of  land,  making  part  of 
5  arpents  purchased  at  the  Probate  sale  of  Charles  Melan9oa'8 
estate,  in  1819,  by  Dr.  Duhamel.  The  eviction  of  these  8 
arpents,  in  the  suit  of  P.  Broussard  against  Duhamel,  took 
place  in  1824.  The  witnesses  called,  testified  generally,  that 
the  land  in  question  was  worth  $600  or  $700  per  arpent,  at 
the  time  of  the  eviction ;  and  that  about  $500  was  expended  in 
lawyers'  fees. 

The  district  judge  took  the  sum  of  $650  per  arpent  as  the 
value  of  the  land,  and  gave  judgment  agninst  the  defendants 
for  $ld50  on  account  of  the  land,  and  $500  in  damages  on 
account  of  lawyers'  fees.     The  defendants  appealed. 

The  plaintiffs  and  appellee^  prayed  an  amendment  of  the 
judgment,  that  they  be  allowed  the  sum  of  $1000,  in  addition 
paid  to  John  Brownson  for  his  professional  services  in  the 
many  suits  which  grew  out  of  the  original  sale  and  transaction* 
for  all  of  which,  the  defendants  were  liable  as  warrantors. 

Voorhies,  for  the  plaintiffs  and  appellees. 

T.  H.  Lewis  Sf  MorsCj  for  the  defendants  and  appellants. 

Morphy^  J,  delivered  the  opinion  of  the  court. 

This  case  which  was  before  us  last  September  term,  on  the 
recourse  in  warranty  of  the  heirs  of  Melancon  against  the 
heirs  of  Freme  Robichaud,  was  then  remanded  in  order  to 
assess  the  value  of  the  three  arpents  of  land  of  which  Du- 
hamel, the  vendee  of  the  heirs  of  Melancon,  had  been  evicted 
in  18^ :  16  La,  Rep.  156.  After  hearing  the  evidence  ad- 
duced by  the  parties,  the  judge  of  the  inferioif  court  allowed  to 
the  defendant's  vendors  $1950,  as  the  value  of  the  three 
arpents  in  question,  with  interest  at  the  rate  of  five  per  cent, 
per  annum,  from  the  date  of  the  eviction,  to  wit :  The  2l8t  of 
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BepteoAet,  1824»  9600  for  fees  paid  to  John  Brownson,  Esq.  WsATsnir  Dib. 
to  defend  the  suit  occasioned  hy  the  eviction,  and  all  legal  J^^^l-^ 
costs.    The  warrantors  appealed.  ""^m"'* 


They  do  not  complain  t)f  the  amount  they  are  decreed  to  v« 

pay  as  the  value  of  the  evicted  part  of  the  land  sold  hy  their       axias. 
ancestor  to  Charles  Melangon,  hut  they  contend  that  interest 
on  this  sum  was  improperly  allowed  from  the  date  of  the  evic* 
tion ;  the  view  they  have  taken  of  their  ohligation  is,  in  our       .  ^ 
opihion,  correct.     A  warrantor  in  a  case  of  eviction,  does  not «?  «•«  of  evie- 

tion  of  the  por- 

owe  interest  m  the  same  manner  as  a  purchaser  who  withholds  ohaaer,  does  not 
the  price  of  a  thing  which  produces  fruits ;  the  interest  in  that  the 


case  is  due  to  the  vendor,  as  an  equivalent  for  the  fruits  which  JJ^  *•  PJJ^ 
the  vendee  is  enjoying.    It  therefore  runs  from  the  time  when  ▼ithholda    the 

.      ,  Tj    1  pnce  of  a  thing 

the  pnce  itself  should  have  been  paid.    But  the  warrantor  which  produees 
who  is  not  in  possession  of  the  property  is  only  bound,  among 
other  obligations,  to  reimburse  the  purchase  money  or  a  pro-  tor  iJ-ho^irnot 
portion  of  it;  he  owes  interest  on  it  only  from  the  day  of  1?  P®****"®** ?^ 

*^  J  ./        the  property,  !• 

judicial  demand,  as  in  the  case  of  an  ordinary  debt ;  if  the  sum  onlj       bound 

among       other 

to  be  reimbursed  be  certain,  interest  is  due  from  the  time  the  oblintions  to 
warrantor  has  been  put  in  mord ;  if  the  amount  be  unliqui-  porchaie  mo- 
dated  as  in  the  present  case,  then  interest  runs  only  from  the  ^rtion  of*^ 
date  of  the  judgment  fixing  the  proportion  of  the  price  to  be?"**^®2J^'h" 
teturned  to  the  vendee.     8  Martin  N.  S.  185 ;  3  La.  Sep. » put  m  mor£, 

or  from  Judioial 

905,  545 ;    12  Idem  314.     Of  this,  the  heirs  of  Melan^on  demand;  or  if 
cannot  complain ;    their  recourse  in  warranty  against  their  liquidatcd^onfy 
sellers  was  open  to  them  in  1824,  when  the  evietion  was  pro-  ^°^  *^  ^'^^ 
nounced ;  they  knew  then  or  must  be    presumed  to  hare  ment. 
known  the  measure  of  damages  they  were  entitled  to,  and  in 
the  same  suit  and  at  the  same  time,  they  might  have  obtained 
a  judgment  against  their  warrantors,  for  the  sum  which  is  now 
decreed  to  them.    They  are  in  the  situation  of  an  ordinary 
creditor  who  does  not  urge  his  claim,  or  is  slow  and  remiss  in 
the  prosecution  of  it.      Instead  of  exercising  an  immediate 
recourse  against  their  sellers,  they  have  thought  proper  to 
direct  all  their  efforts  against  their  vendee ;  their  great  object    ^ 
seems  to  have  been  to  hold  him  to  his  bargain  with  them. 


SeO  CASES  IN  THE  SUPREME  COURT 

WwTiftir  Dis.  which  18  admitted  on  all  hands*  to  hare  been  a  haxd  one ;  and 

^^^^**'"*^'^***'  they  have  pursued  it  for  a  number  of  years  with  a  tenacity  and 

xBLAVfAiv'i    perseverance  worthy  of  a  better  result.    Now  that  all  their  ef» 

v«.  forts  a^nst  him  have  proved  abortive,  they  resott  to  their 

BICHAU9     i^^Jqii  against  their  sellers,  and  set  up  a  elaira  for  interest  which. 


in  our  opinion,  is  not  sanctioned  by  law.    C.  of  Pr.,  arts.  MS 
and  654 ;  8  Martin,  N.  S.,  612, 

The  fee  of  •600,»paid  by  the  heirs  of  Mekn9on  to  their  at* 
tomey,  appears  also  to  us  to  have  been  improperly  diarged  to 
the  warrantors.  By  the  old  Civil  Code,  under  which  the  sale 
by  their  ancestor  was  made,  the  buyer  had  a  right  to  claim  t 
1st,  the  restitution  of  the  price ;  3d,  that  of  the  fruits  or  reve* 
nues,  when  he  is  obliged  to  return  them  to  the  owner  who  evieta 
him ;  Sd,  all  the  costs  occasioned  either  by  the  suit  in  war- 
ranty,  against  the  buyer,  or  by  that  brought  by  the  original 

f  CCS  vbicb 

pArtiea  hare  to  plaintiff;  4th,  in  fine,  the  damages,  when  be  has  sufiered  any* 
eoaniel  for  a^  besides  the  price  that  he  has  paid  $  p.  834,  art.  54.  The  fees, 
rM^m  e^irts  ^^^^  parties  have  to  pay  to  their  counsel  Cor  asserting  their 
of  jottice,  hRTe  rights  in  the  courts  of  justice,  have  never  been,  nor  can  they 

never  been^  nor  ^  t 

cm  Hi^  be  bo  considered  as  costs,  chargeable  to  the  party  cast ;  it  is  only 
•oiitol  charge^  the  taxed  costs,  which  a  warrantor  is  bound  ta  reimburse  to  }iia 
^^G«rt.^*^£^is  ^^^^^*  '^^^  ^^^  paid  for  professional  services  ennnot  either 
only  ^^«<^  be  allowed  under  the  head  of  damages;  the  article  just  quoted 
warrantor     if  contemplates  those  which  may  result  ffpm  the  los9  of  the  tbiiig 

boand  to  relm-      ,,  ii.i.»i.  *  • 

burse   to    hit  80ld,  over  and  above  the  opgmaJ  pnoe,  propt^  rem  %p$am  nm» 

^*Ctotfi6  disso.  *^*^<****^*  Pothier,  vente,  p.  74,  No.  )80L  We  aie  »ot aware, 
lation  of  in-  that  fees  which  parties  evicted  have  paid  for  professional  «er- 
i^  n!tate  of  vices,  have  ever,  with  the  sanction  of  tliis  tribuwdt  bem 
i^^'MmetimM  oharg^^  to  wanautors  either  as  costs  or  as  damages.  If  they 
^^I^  the  ^^'^  »Uowed  in  a  case  of  this  l^nd,  why  should  they  net  be 
expenses  for  claix^ed  in  every  suit  ?  The  obligation  of  a  debtor  on  «  Mie  of 
sOTbes,  whioh  hand,  to  pay  his  creditor,  and  not  to  p^t  him  to  the  e«p#nae  of 
wjoined'**^  employing  counsel,  to  collect  his  debt,  is  not  less  etrong  and 

ti>?3S*5ilSi  ^^^^^^e*  ^*^*»  ^^  ^^  *  8«1^«^»  to  give  a  good  title,  and  to  war- 
tion      ^  ati^,  rant  the  same.    It  is  difijcult  to  distioguiah  batw#en  tba  twp 

when      uap^w*  ^     • 

perij  obtained,  cases.    It  13  true,  that  onthe.dimolutjpnof  iojiHVPtion^f  Qm 
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court  has  sometimes  thought  proper,  under  the  statute  of  1831,  Wmtirw  Dit^ 
to  allow  as  damages  the  expenses  f<  r  professional  services, . 
which  the  creditor  enjoined  has  incurred  in  setting  them  aside. 
In  so  doing,  the  court  m'ght  have  supposed,  that  they  were 
carrying  out  the  intentions  of  the  law-giver,  Whose  well  knowti 
object  was  to  punish  the  bad  faith  of  debtors.  Who  were  dai  y 
impeding  the  execution  of  the  judgments  obtained  against 
them  on  the  most  frivolous  pretences.  But  we  are  not  disponed 
to  go  further ;  it  is  not  long  sincd,  that  we  were  called  upon  to 
allow  damages  to  a  third  possessor,  whose  injunction  was  per- 
petuated on  the  ground,  that  he  had  been  pUt  to  the  expense  of 
employing  counsel,  to  arrest  proceedings  against  him,  which 
Were  illegal,  and  which  should  never  have  been  carried  on. 
17  La.  Bep.,  265.  This  claim  we  rejected  as  unsupported  by 
law;  we  entertain  the  same  opinion  of  that  now  set  up  by  the 
heirs  of  Melan9on;  but  they  are  entitled  to  the  amount  of 
t274  75,  which  they  appear  to  have  paid  fcr  costs  in  two  suits 
relative  to  the  e-iction  of  the  land. 

It  is  therefore  ordered,  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed ;  and  now  proceeding 
to  render  such  judgment  as  should,  ii  our  opinion,  have  been 
given  below  :  It  is  decreed,  that  the  heirs  of  Melan9on  do  re- 
cover of  the  heirs  of  Robichaud,  their  warrantors,  the  sum  of 
two  thousand  two  hundred  and  twenty-four  dollars  and  forty- 
five  cents,  with  five  per  cent,  interest  per  annum  on  the  same« 
from  the  5th  of  May,  1841,  until  paid;  with  the  further  costs 
helow  to  be  taxed  in  this  suit ;  those  of  this  appeal  to  be  paid 
by  the  appellees^ 
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'    Jifr%AL  WmOM  TBM  COURT  OF  THS  WOTE  BUTRICT,  rOB  TBB  Pi.BISB  OV    IT. 

...     ^  ..    ' .  )m^i,  TU  Jxroex  or  tbb  BifTBicr  maipnro. 

Oa^wfciUftai  taMMh ,«■»•  liMMAd  Mia  iri^  out  oTIke  |«*iaaoe «r  A* ^i* 

itiKUpt,vH^#»  not  |MAf9(  «>  tUc  Al«  or  tmiMQiloo  to  wlack  lliej  roblaw 

ftfe  inadmiiublisin  e^dcfto^  '    • 
Threats  and  undue  influence  of  (hit  husband,  to  induoe  his  wife  to  sign  an  aot 

of  sak  o/  her  mtrapl^enial  property  to  fi.,  tfca  If  sufBeteat  to  annul  it  is 

btcwwn.tliemj ''MartOt nftot  thi  vAgte  ot  Im given  Ib «»idonoo  iglainat C,  a 

iMiBj/E^s^arolibsct-AHKnB.   ^ 
A  bona  fide  ]rar•|^s^^,1ri^out  notiae^  is  nol  aSeeted  bf  franid  in  his  vendor^ 

who  has  a  legul  ^itlf  to  the  property  sold. 
iPhft  Assessor  iof  daves  under  a  just  title,  in  good  &itb,  Will  he  protected  by 

•iiprfe*fildl4iOii  of  fiM  yearSk 

.  'Tliia  18  an  iictioft  to  recoTer  a  certain  slare,  named  Orit^ste) 
1ltifdtk«r  two  ehildren,  m  the  possession  of  the  defendant.  The 
plamMT  alleges,  she  was  induced  by  tbe  threats,  yiolence  and 
toereioh  of  tier  htnbafi^  in  ttie  yeaf  lSt9^  to  sell  said  slarres, 
who  were  "her  paraphernal*  property,  to  one  B.  Thibodeanx, 
with  whbm  het  hnshand  colluded.  -That  said  sale  was  frau- 
<rti]ent  and  without  consideration  ;  purporting  to  be  for  #1600 
An  cash,  but  in  fact  only  cattle  were  received,  and  which  were 
ednVerted  to  the  exclusire  benefit  and  use  of  her  said  husband, 
ihen'liting.  She  prays,  that  the  sale  to  Thibodeauz  be  de- 
xdarednully^and  that  the  defendant,  who  holds  the  said  slaves 
Without  title,  be  decreed  to  give  them  up.  The  defendant 
pleaded  the  general  issue  ;  and  averred,  that  iht  sale  to  Thibo- 
deauit  ^^as  valid  and  binding ;  and  that  he  purchased  them  in 
good  faith  at  the  probate  sale  of  Thibodeaux*8  succession. 
That  the  fraud,  violence  and  threats  alleged  by  the  plaintiff. 
Were  without  the  knowledge  of  Thibodeauz,  who  was  a  pur- 
chaser in  good  faith,  and  was  not  ground  for  the  rescission  of 
the  sale  even  as  to  him.     tile  pleads  prescription. 

Upon  these  issues  the  cause  was  tried.  The  plaintiff  offered 
parol  evidence  of  the  threats  and  fraud  used  by  her  husband, 
which  was  objected  to  and  rejected.  There  Was  judgment  for 
the  defendanti  and  the  plaintiff  appealed. 


OP  THE  8TATE  OP  LOUISIANA. 
T.  H.  Sr  W.  B.  Lewis,  for  the  piauHiflf.  Wirmn  Die 

Sbpi&mderyim 

- • 

VoorhieSt  for  the  defendant. 

Mbrphy,  /.  delivered  the  opinion  of  the  court. 

Th«  pi&imiflr  seeks  to  recover  a  negro  woman  and  two. 
childreii,  her  paraphernal  property*  on  the  ground,  that  she 
was  compelled  by  Alexander  Lormaud,  her  husband,  to  sell 
them  to  the  late  Benjamin  Thibodeaux;  at  the  sale  of 
whose  succession  they  were  purchased  by  defendant.  The  pe« 
tkioa  alleges  i»aabstanee,  that  in  1899,  plaintiff's  husband  en*- 
deavored  to  persuade  her  to  dell  these  slaves ;  that  after  repeat- 
edly and  without  success  calling  upon  her  to  comply  with  bia 
wishes,  he  threatened  to  abandon  her  and  kill  the  slaves,  if  she 
did  not  consent  to  sell  them ;  that  being  informed,  that  said* 
Benjamin  Thibodeaux  was  the  person,  to  whom  the  sale  i^vaa 
intended  to  be  made,  she  advised  him  not  to  buy  them,  as  her 
oonsoDt  was  obtained  through  coefcion,  and  she  should  never- 
oonsider  herself  bound  by  it ;  that  notwithstanding  this  notice 
and  the  perfect  knowledge  he  had  of  the  means  resorted  to  by 
her  husband,  to  coerce  her  eonsent,  the  said  Thibodeaux  and 
her  husband  had  a  deed  of  sale  prepared,  which  she  was  in- 
duced to  sign  as  vendor  by  threats,  rauariia!  coercion,  tfnd  other 
illegal  means  ;  and  that,  although  the  sale  recites^  A^i  a  thoU- 
sand  dollars  were  paid  in  cash,  she  received  no  part  o§  said 
sura,  but  her  husband  received  some  cattle  in  payment  of  the 
ptice,  which  he  sold  and  disposed  of  for  his  private  use  and 
benefit. 

The  answer  8vei9,  that  the  sale  from  plaintifTto  Thibodeaux^ 
under  whom  defendant  claims,  was  valid,  and  for  a  good  con- 

«  ■  ■ 

sideration ;  that  no  fraud  or^  eollosion  existed  on  ihe  part  of 
said  Thibodeaux  ;  that  if  any  threats  t)r  violence  were  used  to- 
wards  plaintiff  by  her  hu8l)and,  it  was  not  to  his  knowledge, 
and  that  at  all  events  they  were  not  such,  as  should  cause  th« 
sale  to  be  rescinded.  There  was  a  judgment  below  in  favor  of 
the  defendant,  from  which  plaintiff  appealed. 
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WxsTfettir  Dis.      On  the  trial,  plaintiff  offered  to  prove  by  several  witnessrg 

Sjpt6mber,\M,  ^^^^  allegations  of  her  petition  in  relation  to  the  threats  of  Alex- 

BLAifCHARD     auder  Lormaud,  and  the  notice  she   had  gi '  '»i  Thibodeaux, 

gastil:.!.      that  her  consent  was  not  free,  and  that  she  should  not  consider 

CoDve  Rtions  ^^^®^^  ^  bound  by  it;   this  testimony  was  objected  to  on  the 

between       the  rrround,  that  Conversations  between  the  husband  and  wife,  out 

hasbaod       and  * 

wife  out  of  the  of  the  presence  of  defendant,  who  wai  moi  privy  to  said  sale, 
Sefehdant,  who  could  not  be  given  in  evidence  against  him;  the  judge  bein^.of 
was  iM>t^|>rivy  to  ^j^j^  opinion,  a  bill  of  exceptions  was  taken,  to  wh'ch  onr  at- 
whi^*^th"'  ***  tention  has  been  drawn*  It  appears  to  us,  that  the  testimony 
!a:e,  are  -  was  properly  rejected ;  but  had  it  been  heard,  it  could  not,  in 
dei  ce.  our  opinion,  have  assisted  plaintiff  much  in  her  claim.     Ad- 

urduelnfluence  flitting,  that  the  threats  and  undue  influence  alleged  by  hep 
to  i**d**"'^h^'  ^^^^  existed,  and  would  have  sufficed  to  annul  the  conveyance 
wife  to  mm  an  from  her  to  Thibodeaux,  the  defendant,  who  is  a  bona  fide  par-r 

act  of  sale    of  .  «• 

her  paraphernal  chaser,  without  notice,  cannot  be  thereby  aff^^ce  i.  He  )  ur-r 
eventf  sufficient  chased  these  slaves  upwards  of  four  years  thereafter,  at  a 
betweeif  them*  P^^'^^  ^*'®  ^^  ^^®  estate  of  a  person  having  an  apparently  legal 
cannot  affect  ihe  title,  and  has  paid  a  valuable  consideration.     It  has  more  than 

rights     or     be 

given    in  evi-  onco  been  held,  that  a  bona  fide  purchaser,  without  notice,  is 

C,  a  htrmj^de  ^^^  affected  by  fraud  in  his  vendor,  who  has  a  legal  title  to  the 

purchaser  from  p^perty  sold.     8  {Martin,  N.  S.,  34?  ;  Thorn  s  v  s  M  ad  ;  and 

A  dona  ^<fc  Miles  vs.   Oden  et  al.;    Idem,  227;  see  also  6Cranch,  133; 

purch»ser,with- 

out  notice,  is  not  Fletcher  VS.  Peck.     If  such  be  the  well  established  rule  with 

affected  by  fmud  j  .     r        i  j  i.      •     i       1 1 

in  his  vendor,  regard  to  fraud,  we  can  see  no  good  reason,  why  it  should  not 
tiUe  to  th*  proi  ^^^^^^  ^"^  ^  C9se^  where  threats  and  violence  are  alleged,  for  the 
pcrty  sold.         former  as  well  as  the  latter  are  among  the  causes,  which  invn* 

lidate  contracts  between  the  parties  to  them  ;  want  of  consent 
in  both  cases  is  the  ground,  on  which  the  nullity  or  rescission 
can  be  claimed.  La.  Code,  1813,  and  the  equity  and  reason  for 
protecting  a  bona  fide  purchaser,  without  notice,  are  as  strong 

in  one  case  as  in  the  other.    It  is  not  unworthy  of  remark,  that 
The  possessor  ,     ,  .     i    *. 

of  slaves  under  the  plaintiff  has  .waited  for  more  than  five  years,  after  the 
goc^  &ith,  wiU  slaves  have  passed  out  of  the  possession  of  Thibodeaux  or  his 

I'ej^ri^tion  ^^*"'  ^  ^""fi^  **®'  complaint.  If  every  other  defence  had 
»f  five  years,     failed  the  defendant,  he  would  be  protected  by  prescription ; 
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for  he  has  possessed  these  slaves  under  a  'nsi  title  a  '^  in  rood  WssTnir  Dis. 
faith  more  than  ^Ye  years,  before  the  institution  of  the  present  ^  .  ^^*  ' 
suit.    La.  Code,  art.  3444.  canal  bank 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of      tishbb, 
the  District  Court  be  affirmed  with  costs. 


CANAI.  BAKK  or,  FISI  ER. 

▲mAL    YBOM    TBB    COUBT    OF    THE    FIVTH    DISTRICT,   FOB    TUE    FABIBH    OF 

8T.  KABT,  THE  JUDSB  THSBSOF     FBEBIDINO. 

A  slight  va  'nti'^    in  setting  out  the  name  of  a  corporation  M-iH  not  affect  the 
right  to  maintain  the  action. 

This  is  a  suit  on  a  promissory  note  signed  by  the  defenr^ant ; 
who  excepted  to  the  petition,  because  i\i*  plaintiffs  sue  by  the 
style  and  name  of  the  **New  Orleans  Canal  and  Banking 
Company,"  instead  of  the  '•  The  President  and  Director-  of 
the  New  Orleans  Canal  and  Banking  Company  at  Franklin." 
This  exception  was  overruled.  The  defendant  pleaded  a  ge- 
neral denial;  and  judgment  being  for  the  plaintiffs,  he  ap- 
pealed. 

Maskelly  for  the  plaintiffs. 

Anderson^  for  defendant  and  appellant,  submitted  the  case. 

Garland^  /.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  promissory  note.  The^ defendant  ex- 
cepts that  the  ^'  action  cannot  be  sustained,  the  petition  does 
not  mention  the  President  and  the  Directors  of  the  said  Canal 
and  Banking  Company  at  Franklin,  where  the  note  was  made 
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WR8TER5  D:s.  payable."    Tb«  article  4S3  of  the  La.  Cocte,  saya  eorperaUoM 

^</r««ii6<pr,mi.  j^y^^  jj^yg  jj  jjj^jjjg  gken  tbeno  by  the  Legi»latac»i  a»d  in  tk«ft 

pAB»»TTETux.  ihey  must  sue  or  be  sued,  although  a  alight  variatioo  in  thit 
BowAmn*AiM  name  is  not  important.  In  tbis  caae  the  suit  ia  m  the  name 
given  by  the  Legislature,  and  the  parpose  of  the  exceptioo 
seems  to  be  to  compel  the  corporation  to  append  something  to 
the  name  given  by  law.  The  exception  is  untenable  and  the 
appeal  in  our  opinion  frivolous. 

The  judgment  of  the  District  Court  is  therefore   affirmed 
with  costSy  and  ten  per  centum  damages. 


dU6   80  PARROTT  BT  UX.  ««.  EDWARDS  £T  AI*. 

AvraAZi  raox  mz  twrwr  ov  tbb  futh  maioiAx.  dkteiot  wu  tbb  vabihi 

OF  ST.  LAKSBT,  THX  JUDOB  OP  TEX  BXTBTTTH  PBBIIDIKO. 

Where  a  third  person  is  interposed  and  saed  as  a  trespasser,  and  diMnrhiay 
the  plaintifTs  in  their  possession  and  title  to  a  certain  tract  ef  land,  and  the 
▼endors  of  the  plaintifiTs  are  ealled  in  warranty,  they  will  be  discharged  and 
released,  when  it  is  shown  die  action  against  the  immediate  defendant  Is 
simulated,  or  when  the  suit  fiuls  or  is  not  prosecuted  aa  to  him* 

This  is  an  action  by  the  plaintiff  and  wife,  instituted  in  the 
first  instance  against  one  Edwards,  who  was  their  overseer, 
alleging  he  had  entered  and  was  committing  waste  on  a  tract 
of  land  which  they  had  purchased  from  one  Louis  De  Kerle- 
gand,  for  the  sum  of  $6000,  all  of  which  was  paid  except  the 
last  instalment  of  $2,250,  which  was  then  due.  They  aver 
tbey  are  in  danger  of  eviction*  and  pray  that  Edwards  and 
De  Kerlegand  be  cited ;  and  that  they  hare  jndgment  declar* 
ing  them  to  be  the  true  owners  of  said  land,  and  also  finr^ 
damages  against  Ed^afds ;  tad  ftirtbety  that  m  easa  of  em- 
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lion,  they  be  relesaed  from  the  jadgmentof  the  ia^talment  of  wistxkit  Dis. 

the  price  qow  due,  and  recover  $760  iir damages;  aud  finally,    "^      ^* ' 

that  the  payment  of  this  instalment  cbe  suspended,  until  De '^*>'**'"»*'^^- 
Kerlegand  restore  him  to  quiet  and  the  peaceable  possession  xdwabdistal. 
of  said  land* 

De  Kerlegand  appeared  and  pleaded  the  general  issue,  and 
averred  he  made  a  good  title  to  the  land  in  question,  which  he 
conveyed  to  the  plaintiffs :  He  denies  specially  that  Edwards 
ever  did,  or  has  at  any  time  disturbed  the  possession  or  title  of 
the  plaintifis,  and  that  he  simply  resided  or  was  on  the  land  as 
the  overseer  of  the  plaintiffs.  He  further  states  that  he  pur« 
chased  the  land  from  Wm.  Wikoff,  whom  he  calls  in  warranty; 
and  prays  that  the  demand  of  plaintifis  be  rejected  as  coUusire 
and  fradulent  wiih  the  defendant,  Edwards. 

Wikoff  appeared,  defended  the  title,  and  called  on  his 
vendor. 

Edwards  pleaded  the  general  issue ;  avers  he  has  cut  tim« 
ber  from  the  public  land  in  the  neighborhood,  but  not  from  the 
iocu$  in  quo.    He  prays  to  be  dismissed. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

On  the  trial,  the  plaintiffs  made  no  ati«mpt  to  try  the  case 
as  against  Edwsrds,  but  proceeded  against  De  Kerlegand  and 
fais  warrantor  as  if  the  disturbance  had  actually  taken  place. 

Upon  the  pleadings  and  evidence,  the  District  court  gave 
judgment  for  the  plaintiffs,  against  De  Kerlegand  for  #1,390; 
and  in  favor  of  the  latter  over  against  Wikoff  for  the  samt 
aoMiunt.    De  Kerlegand  and  Wikoff  apj^e^d. 

T,  H.  Zetri  j,11R^^T)laintiffs,  contended : 

1.  The  plaintiffs  being  disturbed  in  their  possession  of  the 

land  in  qnestfen,  had  a  right  to  sue  the  disturber  and  cite  their 

vendor,  in  the  same  suit.    La.  Code,  arts.  ^96  and  2405. 
%  The  warrantors  by  appearing  and  contesting  the  caosB 

tm  )t«  tneritt,  are  precluded  from  objecting  to  the  form  of  the 

action. 

Swayzif  for  the  defendants  and  appellants. 
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WxsTSRK  Dt8      Martin^  J.  delivered  the  opinion  of  the  court. 

Septetnher,V%M\ 


rxEBOTTSTuz.  '^'^®  plalntiffs  brought  this  action  against  one  Edwards,  for  A 
uiwi.BD8STAL.  ^'^sp^ssing  on  their  land,  by  cutting  down  trees,  and  commit- 
ting other  acts  of  waste,  under  a  pretence  of  title,  and 
threatening  to  evict  them  of  a  portion  of  their  land.  They 
made  the  defendant,  De  Kerlegand,  their  vendor  and  warran- 
tor, a  party  to  the  suit;  praying  that  in  case  the  court  sustained 
the  title  or  claim  of  Edwards,  they  may  have  judgment  gainst 
De  Kerlegand  for  part  of  the  price  of  said  Iftnd  already  paid, 
and  released  and  dischargejl  from  \\^  i  ird  and  last  instalment 
of  92,250  also  due ;  and  that  De  Kerlegand  come  in  and 
defend  this  suit.  The  latter  appeared  i^nd  cited  William 
Wikoff,  his  vendor  in  warranty. 

,  Tlie  defendant,  Edwards,  did  not  deny  catting  down  some 
trees,  but  averred  that  the  locus  in  qtio  was  pa^i  of  the  vacant 
land  of  the  United  States,  and  that  he  commitiei  no  distur- 
bance or  trespass  on  the  plaintifis'  land. 

The  defendant,  De  Kerlegand,  pleaded  the  general  issue ; 
averred  that  in  the  institution  of  this  suit  the  plaintiffs  col- 
luded with  the  defendant  Edwards  for  the  purpose  of  vexing 
bim,  (De  Kerlegand,)  and  for  the  further  purpose  of  delaying 
■or  avoiding  the  payment  of  the  Valance  of  the  price  of  said 
land  alrealy  due  ;  ihat  the  defendant,  Edwa'ls,  never  claimed 
title  to  the  locus  in  quo^  and  if  he  resided  thereon,  or  does  so 
now,  it  was  with  the  permission  and  consent  of  the  plainiiffs, 
whose  overseer  he  is. 

Wikoff  appeared  and  pleaded  the  general  issue ;  and  aver- 
red he  had  a  good  and  valid  title,  which  he  conveyed  to  De 
Kerlegand. 

The  plaintiffs  made  no  attempt  to  obtain  judgment  against 
the  defendant,  Edwards :  But  judgment  was  given  in  their  favor 
against  De  Kerlegand,  their  vendor,  and  for  the  latter  against 
Wikoff;  both  for  the  same  amount.  From  this  judgment  De 
Kerlegand  and  Wikoff  are  appellants. 

They  contend  that  the  judgment  is  ultra  petitumf  because 
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it  was  asked  only  on  a  contingency ;  to  wit :  the  recognition  Wiimvir  Dii. 
of  Edwards'  title,  and  this  title  has  not  heen  acted  upon^  September,iS4,u 

The  plaintiffs  and  appellees  contend,  that  they  lind  the  '^*»®^  "^^^* 
appellants  have  brought  the  title  of  Wikoff  under  the  conside-  "^^m^itix. 
ration  of  the  court,  and  that  it  has  been  adjudged  defective. 

It  appears  to  us,  that  the  defendants  having  pleaded  the 
general  issue,  it  behoved  the  plaintiffi  to  establish  every  alle« 

gation  in  the  petition ;  the  most  material  one  of  which  was, 
the  validity  of  the  title  of  Edwards ;  and  the  defendants  were 
called  in  for  the  principal  purpose  of  protecting  the  plaintiffs 
by  a  successful  opposition  to  the  recognition  of  Edwards*  title 
by  the  couif.  This  was  the  contingency  on  which  the  peti- 
tioners claimed  judgment  against  the  defendants. 

The  petition  did  not  allege  any  defect  in  the  plaintiffs's  title, 
resulting  from  the  invalidity  of  the  titles  of  his  immediate  and 
mediate  vendors,  De  Kerlegand  and  Wikoff.  There  was  no 
necessity  for  either  of  the  latter  to  produce  or  support  his  title, 
until  Edwards  produced  one  apparently  good,  and  adverse. 

The  suit,  so  far  as  Edwards  is  concerned,  appears  to  be  a 
simulated  one ;  instituted  for  no  other  purpose  than  that  of 
ingrafting  thereon,  an  action  against  the  appellants.  This 
mode  of  proceeding  cannot  receive  the  countenance  of  this 
court ;  and  must  be  at  once  repudiated.  The  principal  sup- 
port, or  contingency  on  which  the  action  depended  having 
failed,  all  that  is  accessary  or  dependant  on  it  must  share  a 
like  fate. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re* 
versed ;  and  that  there  be  judgment  in  favor  of  the  defendants 
and  appellants,  with  costs  in  both  courts* 
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CASES  IN  THE  SUPREME  COURT 

WII.UAMS  m.  BRA8HSAIU 

▲FPXAX  FBOX  THS  GOXTRT  OF  THB  niTH  DISTBIC^  TOB  THB  FA.B1SH  OF 
ST.  MABT,   THl  JUBOX  OF  THS    SXTXHTH  PBKSIDIire. 

It  is  not  sufficient  to  ahow,  Out  in  point  of  &ct  no  damage  was  sustained  by  the 
neglect  of  the  holder  of  a  bill  of  exchange,  to  pye  notice  of  its  dishonor,  in 
order  to  hold  the  drawer  liable  after  its  acceptance. 

Where  the  drawer  has  no  funds  in  the  hands  of  the  drawees,  and  has  no  right 
to  expect  his  bill  will  be  paid,  there  being  no  commercial  transactions 
between  the  parties,  notice  of  non-payment  and  protest  is  unnecessary. 

Bnt  where  there  are  running  accounts  between  the  drawer  and  drawees,  to  m« 
duce  the  forma*  to  believe,  hh  bill  will  be  honored,  he  is  entitled  to  notice 
of  non-payment,  although  in  fiict  he  had  no  funds  in  the  hands  of  the 

drawees. 

I 

This  suit  was  instituted  od  a  draft  drawn  by  the  defendant 
t>n  Bemiss  Brasheardb  Co.,  in  favor  of  the  plaintiff,  and  pro- 
tested for  non-payment  at  maturity ;  but  no  notice  of  protest 
was  given  to  the  defendant  or  drawer  of  the  bill*  This  case 
has  already  been  before  the  court.     See  16  La.  Rep.,  77. 

On  the  return  of  the  case,  the  defendant  proved,  he  had  sold 
his  molasses  to  the  drawees  at  the  time  the  draft  was  accepted, 
and  had  a  running  account  with  them ;  although  it  did  not  ap- 
pear there  was  any  thing  due,  when  the  draft  was  at  maturity. 
There  was  judgment  against  the  plamtiff;  and  in  favor  of  the 
defendant  for  his  costs;  the  plaintiff  appealed. 

Morset  for  the  plaintiff. 

Dtoightf  for  the  defendant. 

Stdlard,  J.  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  the  last  term,  and  was  then  re- 
manded for  a  new  trial  on  newly  discovered  evidence ;  16  La. 
Rep.,  77.  The  result  of  that  trial  was  a  judgment  in  favor  of 
the  drawer  of  the  bill  of  exchange,  on  the  ground  of  a  want 
of  notice  of  protest  for  non-payment ;  and  the  plaintiff  in  his 
turn  has  appealed. 
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The  sole  qaestidn  which  the  case  presents  is,  whether  the  yfwmmtr  Dit. 
defendant,  the  drawer  of  the  bill,  which  had  been  diily  accept-    ^p<<»«ger, 
ed,  was  entitled  to  notice  of  the  failure  to  pay  by  the  acceptors 
at  its  maturity.     It  is  for  the  plaintiff  to  excuse  the  want  of 
notice,  by  bringing  the  case  within  the  exceptions  to  the  gen- 
eral rule. 

The  evidence  shows,  that  there  were  dealings  between  the 
drawer  and  acceptors  of  a  mercantile  character,  and  a  running 
account.  The  books  were  very  loosely  kept,  but  there  was 
always  a  balance  against  the  defendant.  They  show  no  trans-^ 
actions,  it  is  true,  between  the  parties  during  the  time,  wbich  oi^n/'to^^Aow' 
elapsed  after  the  date  of  the  bill,  and  before  its  maturity.     But  ^^  >»  point  of 

net  no  damage 

a  Witness,  sworn  on  the  last  trial,  deposes,  that  in  the  spring  of  was  sastained 
1834,  about  the  time  the  bill  was  drawa,  two  members  of  the  the  hol^r  of  a 
firm  offered  to  sell  to  him  some  molasses,  then  at  Belle  Isle,  on  1"^"  we  JlSdl^^ 
the  plantation  of  Dr.'Brashear^  the  defendant,  which  they*said  o^ep*^jj°°5the 
they  had  purchased  of  him,  sufficient  in  Quantity  to  pay  the  <Jrawer  liable 
witness  s  claim  upon  the .  house,  which  was  about  $900.  He  anoe. 
further  understood,  that  in  consequence  of  rains  the  molasses  drawer  has  no 
were  lost  during  that  summer,  and  he  was  asked  to  accompany  ^^ds  of  ^e 
one  of  the  partners  in  a  visit  to  Dr.  Brashear,  to  ascertain  who  <lra^e«»>«ndhas 

^  no      right      to 

was  to  sustain  the  loss.  expect  Ms  bill 

It  IS  not  sumcient  to  show,  that  m  pomt  of  fact  no  damage  there  hein^  no 

was  sustained  by  the  lieglect  of  the  holder  of  the  bill,  to  give  ^'^actions  be- 

notice  of  its  dishonor.  The  doctrine,  well  settled  at  the  present  5^®*°  ^^**  ^^^ 

'^  tes,    nout-e    of 

day,  appears  to  be,  as  was  substantially  recognized  by  this  non-paym  nt 
court  in  the  case  of  Bloodgood  vs.  Hawthorn,  0  La.  Rep.,  124.  annecessary. 
that  if  the  drawer  of  a  bill  of  exchange  has  no  funds- in  the  there  are  run- 

aooounts 
the 
and 

notice  of  non-payment  and  protest  is  uqnecesaary.     But  when  ^^  *.*•*  former 

.  .to   belieye    his 

the  drawer  has  a  right  te  expect,  that  his  bill  will  be  honored,  UU  vUi  hehon-, 
as  when  there  are  running  acco'unts.between  the  drawer  and  titled  to  not^ 
drawee,  he  is  entitled"  to  notice,-  ahhough  in  point  of  fact  he  had  alAoIaff^Srt 
no  funds  in  the  hands  of  the  drawee,  wheti  the  bHl  was  drawn.  ^•  ^^^®  ^^« 

in  the  hands  of 

The  sound  sense  and  justice  of  the  exception  are,  that  when  the  drawees. 


hands  of  the  drawee,  and  has  no  right  to  expect  it  will  be*paid,  between 
there  being  no  cOmrnercial.  transactions  between  the  parties,  J^JJ^®*^    *  *" 


•  •  • 
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Wirmir  Dii.  the  drawer  knew,  that  he  had  no  right  to  (draw,  and  has  the 

■  *  — ■'  strongest  reason  to  believe,  that  the  bill  will  not  be  paid,  the 

M'Miu.BH      motives  for  requiring  notice  of  the  dishonor  do  not  exist,  «and 

vunouxTAL.  his  case  comes  within  the  reason  of  the  exception.     Chitty,  on 

Bills,  468,  in  Notes ;    10  Peters,  672 ;   2  Brockenborough's 
Circuit  Court  Reports,  20. 

Tested  by  these  principles,  it  appears  to  us,  that  the  defend- 
ant, in  the  present  case,  was  entitled  to  be  notified  of  the  dis- 
honor of  his  bill.  Not  only  did  there  exist  commercial  deal- 
ings between  him  and  the  drawees,  but  the  bill  was  accepted, 
and  the  drawees  precluded  thereby  from  denying  the  right  of 
the  defendant  to  draw  on  them,  at  least  so  far  as  it  concerns  a 
holder*  We  have  been  referred  to  no  case,  which  carries  the 
doctrine  so  far  as  to  embrace  a  case  like  this,  although  in  point 
•of  fact,  there  was  a  balance  at  the  time  against  the  drawer. 
He  had  a  right  to  expect,  that  the  bill  wouM  be  paid  at  matu- 
rity, and  was  entitled  to  notice,  in  order  that  he  might  withhold 
any  funds,  destined  to  reimburse  the  acceptors. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 


M<BfIIXBN  r«.  M«IUBROI«I«  ET  AI.. 

AtVEAL    VBOX    TBS    COUBT    OP    THE    Timi    SI8TKICT,    FOB    TBI    FABIIK  OF 
IT.  XABT,    TEX  JUBOB  OF  THE   BIXTB  FBESIBIBO. 

The  defendant  in  iojunotion  injoining  hU  order  of  •eiznre  and  mle,  ohnnges 
the  prooeedingi  from  the  via  execuUva  to  the  via  wdinariay  when 
he  prayi  for  judgideat  against  the  debtor.  In  cases  of  this  kind  no  damages 
shoold  be  allowed,  and  judgment  mnst  be  giTen  as  in  an  ordinary  suit 

This  is  an  injunction  case.    The  plaintiff  sued  out  an  injanc** 
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tion  to  restrain  and  inj6in  proceedings  on  an  order  of  seizure  WssTxav  Dis. 
and  sale  which  had  issued  against  a  house  and  lot  in  the  town  — ,' 

of  Pranklin,  which  he  had  purchased  the  6th  March,  1837,  at  h'mi"-*'' 
a  sale  made  by  order  of  the  Court  of  Probates,  to  effect  a  par-  m-kmolletal. 
tition  between  the  said  M*Keroll  and  the  heirs  of  Peter  A. 
Dejarnett,  deceased.  M'Millen  purchased  the  premises  for 
$3450,  payable  in  three  instalments,  in  April,  1837,  8,  and  9, 
with  ten  per  cent,  interest  from  the  time  each  became  due  until 
actually  paid.  On  the  18th  May,  1838,  the  first  instalment  of 
$1160,  remaining  unpaid,  M*Ke roll  and  others  obtained  an 
order  of  seizure  and  sale  against  the  property  which  was  in- 
joined  by  the  parish  judge  on  the  following  grounds : 

1.  The  plaintiff  in  injunction  had  no  notice  of  the  seizure. 

2.  There  is  no  oath  annexed  to  the  petition  for  the  order  of 
seizure. 

3.  That  this  instalment  is  liable  to  offsets  and  credits  not 
allowed. 

4.  Because  the  instrument  sued  on  is  a  proces  verbal  and  not 
an  executory  title. 

6.  No  order  of  seizure  can  issue  except  on  a  title  importing 
a  confession  of  judgment. 

6.  The  order, is  illegal  and  oppressive,  being  intended  to  ha- 
rass and  injure  him. 

He  prays  for  an  injunction  to  restrain  all  proceedings  under 
said  order,  and  also  for  judgment  allowing  him  damages  for  the 
injury  sustained.  The  injunction  was  granted  by  the  parish 
judge,  on  the  plaintiff  giving  his  bond  with  security  in  the  sum 
of  $575. 

The  defendants  filed  a  written  motion  to  dissolve  the  injunc- 
tion on  the  ground,  among  others,  that  the  affidavit  was  insuf- 
ficient, the  facts  not  being  positively  stated  under  oath.  They 
also  allege  the  injunction  was  wrongfully  sued  out  and  should 
be  dissolved  with  damages,  &c.  The  plaintiff  filed  a  supple- 
mental petition  setting  forth  some  new  circumstances,  and  reite- 
rating his  former  allegations. 

in  March  and  April,  1839,  the  defendants  filed  two  answers 
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WisTiuir  Di».  nearly  the  same  in  substance,  denying  the  plaintiflf 's  allegations 

September,\%M.  generally,  and  pray  that  they  have  judgment  for  the  amount 

M*MiLLEir      claimed  in  the  petition  for  the  order  of  sei2ure,  with  mortgage 

x^KxnoiLSTAi..  and  privilege  on  the  property  therein  mentioned;  and  that  the 

injunction  be  dissolved  with  full  damages  and  interest  according 
to  law  for  the  wrongful  suing  out  of  the  same* 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  district  judge  being  of  opinion  that  the  injunction  was 
wrongfully  sued  out,  gave  judgment  dissolving  it  with  ten  per 
cent,  interest  on  $3450  from  the  23d  June,  1837,  until  the  day 
of  its  dissolution ;  and  also  ten  per  cent,  damages  on  the  same 
sum  with  costs,  against  the  principal  and  surety  in  the  injunc- 
tion.    The  plaintiff  appealed. 

Dwight,  for  the  plaintiff. 

Maskell  fy  T.  H.  Lewis,  for  the  defendants  in  injunction. 

Morphy,  J,  delivered  the  opinion  of  the  court. 

The  defendants  having  sued  out  an  order  of  seizure  upon  a 
mortgage  retained  by  them  to  seoure  the  payment  of  the  price 
of  a  house  and  lot  in  the  town  of  Franklin  purchased  by  plain- 
tiff, the  latter  injoined  the  proceedings  on  various  grounds 
which  it  is  unnecessary  to  notice.  The  suit  had  been  brought 
for  the  first  instalment  of  the  price,  amounting  to  $1150,  which 
had  become  due  on  the  1st  of  April,  1837,  and  which  bore 
interest  at  the  Tate  of  ten  per  cent,  per  annum.  The  defen- 
dants made  a  written  motion  to  dissolve  the  injunction,  and 
prayed  for  damages  under  the  statute  against  plaintiff  and  his 
surety.  The  plaintiff  then  filed  an  amended  petition  setting 
forth  additional  grounds  in  support  of  his  injunction.  About 
eighteen  months  after,  the  defendants  put  in  an  answer  in  which 
they  deny  all  the  facts  set  forth  in  the  original  and  amended 
petiKons,  and  pray  that  the  injunction  be  set  aside.  They  allege 
that  the  plaintiff  is  really  and  truly  indebted  unto  them  in  the 
sum  and  in  the  manner  set  forth  in  their  petition  on  whiob  the 
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Older  t)f  seizure  issued,  and  that  they  are  entitled  to  a  privilege  as  WmtMx  Dw. 
vendors  on  the  property  therein  described.     They  pray  that  ^"J"*^""^'^^^- 
they  may  hare  a  judgment  against  the  plaintiff  for  the  afore-      x'jai,utv 
said  amount,  and  that  the  property  mortgaged  may  be  ordered  m^kssollxtai.. 
to  be  seized  and  sold  to  satisfy  their  demand,  together  with 
costs ;  and  they  pray  moreover  for  general  relief.  * 

On  these  pleadings,  and  more  than  two  years  after  the  in- 
junction  had  issued,  the  parties  went  to  trial.  Iq  the  mean- 
time two  other  instalments  of  the  price  having  become  due, 
the  judge  below  dissolved  the  -  injunction,  and  decreed  the 
plaintiff  and  his  surety  to  pay  to  the  defendants,  ten  per  cent, 
per  annum  interest  on  93460  from  the  2dd  of  June,  1837,  to 
the  day  of  the  dissolution  of  the  injunction,  and  ten  per  cent, 
damages  on  $3450,  with  costs  of  suit,  and  directed  the  sheriff  to 
proceed  as  if  no  injunction  had  been  obtained.  Both  plaintiff 
uid  his  surety  appealed. 

It  is  clear  that  even  had  the  trial  below  taken  place  on  a  mo- 
tion to  dissolve,  and  the  court  had  thought  proper  to  grant  it 
and  allow  damages,  they  should  have  been  awarded  only  on 
the  amount  due  at  the  time  the  injunction  was  taken  out.  The 
obligation  of  the  surety  could  not  become  more  onerous  pend- 
ing  the  suit  in  consequence  of  the  other  instalments  falling  due; 
and  the  statute  authorizes  this  penalty  only  in  relation  to  the 
amount  actually  injoined.  But  it  appears  to  us  that  this  case 
is  not  to  be  distinguished  from  that  reported  in  16  La.  Rep.,  Thede- 

101,  in  which  we  held  that  a  creditor  who  has  sued  out  an  junoS^  "*  |^ 
order  of  seizure,  changes  the  proceedings  from  the  via  exeeu-i^^^^^^*^^^ 
tiva  to  the  ordinaria^  when  he  prays  for  a  judgment  against  his  nle,  chmnges 
debtor  who  has  injoined  his  order  of  seizure.  This  he  may  from  the  t»aAr- 
sometimes  consider  it  his  interest  to  do  ;  if,  for  instance,  he  is  SJ^*^r<*nai3a 
apprehensive  that  the  injunction  may  be  sustained,  he  may  J^^  ^  P^XJ 
prefer  taking  this  course  to  avoid  instituting  another  suit  for  against  the  debt* 
the  collection  of  his  debt ;  or  if  he  wishes  to  obtain  a  general  this  kind  no  dn- 
mortgage  on  all  the  property  of  his  debtor.  In  cases  of  this  3*^^^°  a„5 
kind,  no  damages  should  be  allowed,  and  judgment  should  I'®  "Cfe^i, JJ^^ 
given  as  in  an  ordinary  suit.  or&itry  anit 
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WssTKRir  Dis.  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
y  ^"*  ^*  — •  ment  of- the  District  Court  be  reversed;  and  proceeding  now 

LABAUYE  ST  AL.  ^^  ^j^^  ^^^^  judgmcut  as,  in  our  opinion,  should  have  beea 
DscLouxT.  rendered  below :  it  is  ordered  and  decreed  that  these  defen* 
dants  in  injunction  do  recover  of  John  P.  M'Millen,  the  sum  of 
eleven  hundred  and  fifty  dollars ;  with  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  the  1st  of  April,  1837,  until  paid, 
with  costs  below ;  those  of  this  appeal  to  be  borne  by  the  ap- 
pellees ;  and  that  the  premises  mortgaged  may  be  seized  and 
sold  to  satisfy  this  judgment. 


I.ABAUVB  BT  AT.  M*  DfiCTOUBIW 

IPPXAL  FBOX  TBI  GOUBT  OF  TOE  FIFTH    BIBTBICT  FOB  THX  FJLBIStf  OF  if. 
XABTnr,  THB  JUDGI  OF  THE  BXTBBTH  PBEBIDIKO. 

Where  there  are  ambi^itiea  in  the  boundaries  and  eomers  of  a  tract  of  laud 
in  controversy,  between  the  defendant  and  plaintiff's,  as  rendor  and  Tendees, 
occasioned  by  leaving  bdmks  in  the  notarial  act  of  sale,  a  private  act 
previously  executed  between  the  same  parties,  will  be  received  in  evidcDce 
to  explain  and  show  the  true  boundaries  and  oomers^  when  it  is  not  inoOn- 
listent  with  the  notarial  act. 

This  is  an  injunction  case.  The  plaintiffs  were  purchasers 
of  a  tract  of  land  from  th^  defendant,  described  in  the  no- 
tarial  act  of  sale,  *'as  situated  ia  the  parish  of  St.  Martin,  at 
Fausse  Pointe,  at  a  place  called  Les  Isles ;"  "having  •••.  ar- 
pents  front;  starting  from  the  upper  line  to  ....  arpents  on  the 
bayou  TSche;  and  from  the  lower  licie  to  •...  arpents  of  said 
bayou,  with  the  whole  depth  from  the  above  named  limit,  and 
running  towards  the  big  woods  to  which  the  said  land  has 
rights,  with  all  the  houses,  cabins»  and  other  improrements.'* 
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The  act  of  sale  retained  the  usual  mort^agfe  aad  vendor's  pri-  Wwt»rw  Di«. 

Vilege.  A  balance  of  $2,865,  remaining  due  and  unpaid  of  .  — %. 
[  the  price,  the  defendant  took  out  an  order  of  seizure  and  sale  ^■^^^*^^^' 

\  which  was  enjoined  on  the  following  grounds :  declouit. 

^f^^— -Because  A.  Mallet  p&re,  the  husband  of  Rein^ 
Benoit,  one  of  (he  parties  to  the  act  of  sale  and  the  order  of 
seizure,  was  not  made  a  party;  nor  did  he  authorize  and  join 
bis  said  wife  in  the  act  of  sale* 

iSIecond— *The  property  seized  is  not  described  in  the  notice 
of  seizure  or  advertisement,  as  it  is  in  the  act  of  sale,  nor  is 
the  description  made  with  sufficient  accuracy  and  certainty  to 
form  the  basis  of  a  judicial  sale ;  not  showing  any  particular 
quantity  of  land,  or  boundaries. 

TTiird — From  the  uncertainty  in  the  quantity  and  boun* 
daries,  no  fair  estimate  could  be  made  of  the  value  of  the  land 
seized. 

Fourth — ^From  the  vague  and  indefinite  description  given» 
both  in  the  act  of  sale  and  executory  proceedings,  if  the 
sheriff  was  to  ofier  the  land  for  sale',  he  would  nt)t  be  able  to 
make  a  title  to  the  purchaser  for  any  specific  quantity. 

J^A— That  said  order  of  seizure  and  the  proceedings 
thereon  are  illegal,  irregular,  and  cannot  be  carried  into  efifect 
without  causing  great  injury  to  the  petitioners. 

Sixthr^Thnt  the  deed  of  sale  conveys  to  them  no  specific 
quantity  of  land ;  the  quantity  in  front  and  in  depth  is  not 
stated,  and  that  both  this  and  the  boundary  are  left  in  blank; 
they  acquired  no  title  which  they  could  legally  transfer  or 
make  use  of,  and  therefore  the  sale  is  a  nuUity. 

That  the  defendant  has  failed  and  neglected  to  have  said 
land  surveyed,  and  the  quantity  and  boundaries  filled  up  and 
made  certain,  as  he  was  requested  and  bound  to  do  to  complete 
the  sale ;  they  pray  that  said  sale  be  cancelled  and  annulled, 
and  the  prico  r^urned  to  them  with  damages :  and  in  default 
of  this,  that  the  defendant  be  decreed  to  complete  the  title  by 
designating  the  quantity  and  boundaries^  and  filling  up  the 
48        vol.  XIX. 


y 
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Wimttir  Dh.  blanks  in  their  deed  of  sale:  and  that  this  injunction  be  per^ 
^^^^'  — I  petuated,  till  the  defendant  complies  with  their  demand  herein* 

vt.  The  defendant  admitted  the  sale  of  the  land  as  alleged;  that 

the  quantity  was  unknown,  but  the  blanks  were  to  be  filled  up 
subsequently,  because  the  parties  did  not  know  the  exact  dis- 
tance from  the  Bayou  TSche  to  a  certain  line  which  had  been 
previously  agreed  upon  as  the  front  line ;  and  which  were  to 
be  filled  up  at  any  subsequent  time,  wheneyer  the  plaintiffs 
should  require  it,  &c.  He  arers  his  executory  process  was 
regularly  sued  oat,  and  that  the  injunction  should  be  dissolved 
with  damages. 

On  the  trial,  among  other  testimony  introduced  by  the 
parties,  the  defendant  offered  a  private  act  of  sale  which  had 
been  executed  by  the  parties  describing  the  land  more  min- 
utely than  the  public  act  afterwards  signed  by  them,  in  conse- 
quence of  the  blanks  left  in  the  latter.  This  instrument  was 
objected  to  because  nothing  was  admissible  in  evidence  against 
an  authentic  deed.  The  objections  were  overruled  and  the 
document  admitted,  and  a  bill  of  exceptions  taken. 

There  was  judgment  for  the  defendant  for  the  balance  due 
on  the  price  of  the  land  sold ;  and  ordering  the  blanks  in  the 
deed  of  sale  to  be  filled  up  according  to  a  plat  of  survey  in 
evidence,  and  that  the  land  be  seized  and  sold  to  satisfy  the 
judgment.    The  plaintiffs  appealed. 

VoorMes  ^  Morse^  for  the  plaintiffs  in  injunction,  insisted 
the  defendant's  demand  should  be  rejected  on  two  grounds : 

1st.  Because  the  whole  of  the  proceedings  on  which  the 
order  of  seizure  and  sale  is  predicated,  are  defective,  as  well 
those  preceding  as  those  succeeding  the  order.  The  act  of 
sale  does  not  specify  any  certain  object  sold,  but  is  in  blank  as 
to  that ;  the  order  of  seizure  and  sale  directs  no  specific  object 
to  be  sold,  and  the  advertisement  of  the  sheriff*  is  equally  un- 
certain. One  of  the  plaintiffs  being  married  no  notice  was 
ever  served  on  her  husband.    9  La.  Rep.  543. 
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2d.  Because  the  sale  in  question  is  nulU  and  can  have  no  WBtmir  Dii. 
effect  against  any  of  the  parties.    In  a  sale*  the  law  requires    ^^"^^ 
that  the  thing  sold  should  he  certain  and  determinatCy  without  i^"^^^*"^- 
which,  the  contract  would  not  he    valid  and  hinding.     This     »x«lovxt. 
sale  does  not  give  the  description  of  the  houndaries,  nor  the 
quantity  of  land  sold ;  it  is  left  in  hlank.    The  defendant  has 
endeavored  to  cure  the  defect  hy  parol  evidence,  hut  parol 
evidence  is  inadmissible  to  complete  the  sale.    The  sale  was 
not  signed  hy  all  the  parties;  Antoine  Mallet,  the  hushand,  did 
not  authorize  his  wife.    Troplong  No.  48-9;  0  Touillier  No« 
460 ;  6  La.  Rep.  460. 

T.  H.  Lewis,  for  the  defendant  and  appellee. 
Morphy^  J,  delivered  the  opinion  of  the  court. 

The  plaintiffs  sued  out  an  injunction  to  arrest  the  execution 
of  an  order  of  seizure  and-  sale  obtained  by  defendant,  in  the 
exercise  of  his  privilege  as  vendor  of  a  tract  of  land.  After 
alleging  various  informalities  in  the  executory  proceedings, 
they  aver  that  the  deed  of  sale  on  which  the  order  of  seizure 
issued  is  incomplete  and  not  valid  in  law,  because  it  does  not 
set  forth  the  number  of  arpents  in  front  and  in  depth,  intended 
to  be  sold,  nor  the  boundaries  of  the  land ;  that  the  same  have 
been  left  in  blank  so  that  they  (the  plaintiffs,)  cannot  set  up 
any  right  or  title  to  any  definite  price  of  property;  that  there 
has  been  no  consent  or  agreement  between  them  and  defen- 
dant as  to  the  quantity  of  land  sold,  the  same  not  having  been 
mentioned  in  the  sale  because  it  was  unknown ;  that  it  was  the 
duty  of  the  vendor  in  order  to  make  a  delivery  of  the  thing 
sold  to  cause  a  survey  to  be  mCide,  and  the  boundaries  ascer* 
tained,  so  as  to  complete,  the  sale  and  give  them  a  title  to  a 
specific  tract  of  ground;  but  that  he  refuses  and  neglects  so  to 
do.  They  pray  that  their  injunction  be  made  perpetual;  that 
the  sale  may  be  cancelled,  and  that  defendant  may  be  decreed 
to  reingtburse  to  them  the  part  of  the  price  already  paid,  to  w>t» 
#1800,  with  damages ;  and  in  case  the  sale  be  not  cancelled, 
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WEfTVKir  Dm.  ^tey  pray  that  defendaDt  be  decreed  to  complete  their  title  to 
September, iB^u  ^^^  jj^^^j  Y)j  filling  Up  the  blanks  ill  the  sale,  after  causing  a 
LABAUTv  ET  AX-  suTvey  to  be  made  at  his  expense,  &c.  The  answer  admits 
sxcwTXT.  that  in  the  notarial  sale  of  defendant  to  plaintiffs,  there  was 
certain  blanks  left,  because  the  parties  did  not  know  at  the 
time  the  exact  distance  from  the  Bayou  TSche  to  a  certain  line 
which  had  previously  been  agreed  upon  as  the  front  line  of  the 
portion  of  land  thus  sold ;  which  blanks  were  to  have  been 
filled  at  any  subsequent  time  whenever  the  plaintiffs  should 
require  it  to  be  done.  It  avers  that  shortly  after  the  execution 
of  the  sale,  the  defendant  and  plaintiffs  by  mutual  consent  and 
to  save  the  expenses  of  a  regular  survey,  called  on  one  Mr. 
Qonsoulin  who  had  in  his  possession  a  surveyor's  chain,  and 
got  him  to  run  out  and  mark  the  front  and  one  side  line  of  said 
land  at  the  place  agreed  upon ;  that  the  plaintifis  were  then 
and  there  put  in  actual  possession  of  the  plantation,  declared 
themselves  perfectly  satisfied  with  the  same,  and  removed  a 
fence  on  their  ground  which  they  placed  on  the  line  as  marked 
out  by  Qonsoulin:  and  that  ever  since  they  have  enjoyed, 
claimed  and  possessed  the  same  under  and  by  virtue  of  said 
sale.  The  answer  concludes  with  a  prayer,  that  in  case  the 
order  of  seizure  be  set  aside,  judgment  may  be  rendered  in 
solido  against  the  plaintiffs  for  the  balance  of  the  price  due  to 
defendant;  and  should  the  sale  be  cancelled,  that  damages  be 
awarded  against  the  plaintiffs  for  the  waste  committed  on  the 
property  during  their  possession.  The  injunction  staying  the 
executory  proceedings  was  made  perpetual,  but  the  plaintifis 
were  decreed  to  pay  to  defendant  the  balance  due  on  the  price 
of  the  land,  and  the  blanks  in  the  authentic  sale  were  decreed 
to  be  filled  up  in  conformity  with  a  plat  of  survey  made  pur< 
suant  to  a  previous  order  of  the  court.  The  plaintifis 
appealed. 

On  the  trial,  the  defendant  offered  in  evidence  a  private  act 
of  sale  of  the  same  property,  executed  between  the  same 
parties  a  few  days  before  the  notarial  one,  and  in  which  na- 
tural objects  are  mentioned,  showing  the  front  line  agreed 
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upoDy  and  the  boundaries  of  ihe  portion  of  land  sold  by  de-  Wsstxrit  Dis. 

fendant  in  the  rear  of  a  tract  adjoining  that  occupied  by .      ^^  ^^* ' 

himself,  on  the  Bayou  Teche.     It  was  objected  to  on   the  ^^"^^^J ""  ^ 
ground  that  it  made  no  part  of  the  public  act,  that  it  was  not      dxclouet. 
binding  on  the  parties  who  annulled  it  by  passing  a  sale  before 
the  parish  judge ;  that  it  was  not  signed  f)y  all  the  parlies,  and 
that  it  could  not  be  used  to  vary,  alter  or  even  explain  the 

Where  there 

public  act ;  the  judge  admitted  the  paper  in  evidence,  and  we  are  ambiguitiei 
think  correctly.  Testimony  to  be  sure  could  not  have  been  daries^and  eor^ 
heard  to  complete  the  sale  by  showing  what  was  the  thing  "nand*^  in  ^- 

sold,  but  we  can  see  no  valid  objection  to  written  evidence  of  troversy      be- 
tween  the  de-9 
the  kind  offered  by  defendant.     Writing  is  indeed   required  in  fendant       and 

lelation  to  the  proof  of  the  sale  of  an  immoveable,  but  noth-  vendor  ''    and 


log  renders  it  absolutely  necessary   that    all  the  essentials  ,^'1^^^'^- 1^3 
necessary  to  constitute  a  sale  should  be  evidenced  by  the  same  i"S  blanks    in 

*'  the  notarial  act 


instrument.  In  the  agreement  or  sale  under  private  signature  of  sale,  a  pri- 
it  is  mentioned  that  an  authentic  act  of  sale  shall  be  passed  as  viousij  ezecuu 
soon  as  Mrs.  Antoine  Mallet  shall  have  obtained  her  husband's  ^^^  ^^Mrtl'elT 
authorization  to  make  the  contract.    By  the  execution  of  a  ^!*'.  ^  «;eceiv- 

^  ed  in  evidence 

notarial  deed  before  the  parish  judge,  a  few  days  after,  the  to  explain  and 

show    the   true 

parties  never  contemplated  that  it  should  annul  their  previouGf  boundaries  and 
agreement ;  their  object  on  the  contrary,  was  to  confirm  it  by  it  it  not  incon- 
clothing  it  with  more  solemnity,  and  procuring  the  authoriza*  JJJ^fjiTrt!  ^ 
tion  of  the  husband  of  one  of  the  purchasers  who  was  a 
married  woman.  If,  in  the  public  act  there  be  any  omission, 
ambiguity  or  uncertainty,  where  can  the  intention  of  the  con- 
tracting parties  be  more  properly  looked  for  than  in  the 
original  agreement  which  such  public  act  was  intended  to 
place  among  the  records  of  the  country?  It  is  true  that  in  the 
latter  act  the  parties  might  by  consent,  have  modified  their 
first  contract ;  in  such  a  case,  the  last  deed  would  undoubtedly 
have  been  the  best  and  exclusive  evidence  of  their  agreement; 
but  here  there  is  no  contradiction  whatever  between  the  two 
acts.  The  last  one  has  only  omitted  to  mention  the  distance 
from  the  Bayou  Teche  at  which  the  division  line  was  to  exist 
between  the  portion  of  the  land  sold  to  plaintififs  in  the  rear, 
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WxsTSKir  Dis.  and  the  front  part  of  it  retained  by  the  vendor;  the  first  writing 
^      ^'        does  not  mention  this  distance  neither,  but  it  gives  the  means 

lABAiTsrr  AL.  by  which  it  can  be  ascertained.  It  provides  that  the  front  line 
DKMuiT.  of  the  portion  sold  in  the  rear  shall  begin  at  the  corner  (nearest 
to  the  Bayou,)  of  an  orchard  touching  Broussard's  land,  and 
t>e  drawn  so  as  to  strike  the  corner  of  the  sugar  house  of  the 
plantation,  and  be  continued  straight  until  it  reaches  the  side 
line  of  the  adjoining  property  of  the  vendor.  When  the  pur- 
chasers seek  to  fly  from  their  contract,  on  the  ground  that 
there  has  been  no  consent  or  agreement  as  to  what  portion  of 
land  was  sold,  we  see  no  good  reason  why  the  vendor  should 
not  be  permitted  to  invoke  this  private  act. 

Leaving  out  of  view  the  testimony  of  the  parish  judge  which 
was  improperly  admitted  as  to  what  was  said  or  agreed  to  at  the 
time  of  drawing  up  the  notarial  deed,  it  might  readily  be  in- 
ferred from  the  subsequent  acts  and  conduct  of  the  parties  that 
it  was  not  from  any  uncertainty  or  ignorance  about  the  place 
where  the  dividing  line  was  to  run  that  blanks  were  left  in  the 
authentic  act.  Shortly  after  its  execution  we  find  the  plain- 
tiffs assisting  in  an  amicable  survey  of  the  land,  placing  their 
fence  on  the  front  line  as  staked  out  by  themselves  and  calling 
on  the  judge  to  fill  up  these  blanks.  It  is  not  shown  that  the 
defendant  refused  or  was  ever  requested  to  join  plaintiffs  in 
completing  the  notarial  sale.  From  the  wording  of  this  in- 
strument, taken  in  connection  with  the  private  act,  and  the 
whole  conduct  of  the  parties,  it  is  evident  that  fearing  the  na- 
tural objects  referred  to  in  their  original  agreement,  should 
disappear  and  leave  the  boundary  uncertain,  the  parties  thought 
it  more  advisable  to  measure  out  the  distance  from  the  bayou 
to  the  point  agreed  upon,  and  designate  it  by  such  admeasnre- 
.  ment.  Upon  the  whole  it  appears  to  us  that  by  ordering  a 
,  regular  survey  to  be  made  and  the  blanks  in  the  sale  to  be  filled 

up  in  conformity  therewith,  and  decreeing  thereupon  the  plain- 
tiffs to  pay  the  balance  of  the  price,  the  judge  below  has  satis- 
fied the  law  and  justice  of  this  case. 


OF  THE  STATE  OF  LOUISIANA.  «89 

« 

It  is  th«refoie  decreed  that  his  jadgment  be  affirmed  with  Wnmmir  Dh. 

costs.  S^ptcmier^Ul. 

BONNY  &BAKKR 

vi. 

BBASHXAm. 


BOHHY  ii  BAKBB  M«  BRASHBAB. 

ArvBAJb  rmox  thx  covet  ot  thb  nrni  siiTmicr  fob  trx  fabiih  or 

BT.  XABT,  THX  JUDffX  OP  THX  SIBTBIOT  nOXXDIVO. 

The  oUigation  ontered  into  by  the  prinoipBl  and  his  mrety,  it  not  a  joint  one  $ 
bat  on  the  contrary,  eaeh  one  is  boand  towards  the  creditors  for  the  whole, 
although  as  between  themselves,  the  entire  is  doe  bj  the  principal,  and  can  be 
reeorered  of  him  by  the  surety  who  pays. 

A  surety  may  be  saed  without  his  principal. 

"Where  the  enrator  iails  to  comply  with  his  daties,  and  pay  over  money,  any 
creditor  of  the  estate  may  at  once  resort  to  his  action  on  the  cBrator's  b«nd 
against  the  surety. 

So  where  an  estate  is  shown  to  be  solvent,  a  creditor  may  soe  the  curator  or  hia 
sorety,  on  their  bond,  for  the  whole  amount  of  the  claim,  without  waiting  for 
a  distribution,  when  there  is  delay,  or  for  olher  creditors  to  come  in. 

This  is  an  action  against  the  defendant  as  surety  in  a  cura- 
tor's bond.  The  plaintiffs  allege,  the  late  Wm.  S.  Barr  was 
indebted  to  them  $604,  for  the  amount  of  his  promissory  note, 
executed  and  payable  the  Slst  March,  1832,  with  5  per  cent. 
per  annum  interest  thereon  until  paid.  That  Barr-died  soon 
afterwards,  and  R.  B.  Brashear  was  appointed  curator  of  hia 
vacant  estate,  and  gave  bond  for  its  faithful  administration, 
'with  the  defendant  as  security.  They  allege,  that  he  has  not 
faithfully  administered  said  estate,  or  paid  over  the  monies 
thereof;  and  that  he  has  collected  funds  and  failed  to  pay  their 
debt,  except  about  $180,  paid  in  1833;  and  that  both  the 
curator  and  bis  surety  are  liable.  They  pray  judgment  against 
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t 

WMTVRsr  Dti.  the  defendant*  as  surety  in  said  bond,  for  the  balance  da« 
^'^'"*i-  them. 

BoirirTSc BAKER     ^he  defendant  pleaded  a  peremptory  exception;  that  the 
BBAsnxAR.      action  could  not  be  maintained  until  the  estate  was  definitively 
settled ;  and  that  the  Court  of  Probates  alone  could  settle  the 
same. 

The  defendant  denied  any  mal-administration  or  forfeiture  of 
the  bond  ;  and  averred  there  would  be  funds  sufficient  to  pay 
the  plaintiffs*  demand,  when  the  estate  was  definitively  settled. 

The  plaintiffs  had  judgement  for  9351  81,  with  interest ;  and 

the  defendant  appealed. 

SplanCj  for  the  plaintiffs. 

Dmght^  for  the  defendant  and  appellant,  assigned  bs  error ; 
that  the  obligation  sued  on  was  joints  and  all  the  co-obligors 
are  not  made  parties  to  the  suit. 

Morphy,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  against  the  defendant  as  surety  on  a 
bond,  given  by  Robert  B.  Brashear,  as  curator  of  the  vacant 
estate  of  Wm.  S.  Barr,  bearing  date  the  30th  of  June,  1834. 
The  plaintiffs,  who  seek  to  recover  the  amount  of  their  claim 
against  the  succession,  allege,  that  the  said  Robert  6.  Brashear 
has  badly  administered  the  said  estate,  and  has  paid  to  the  cre- 
ditors only  a  small  portion  of  their  claims ;  that  the  same  was 
solvent,  and  six  or  seven  thousand  dollars  would  have  been  re- 
maining after  the  payment  of  all  the  debts,  had  it  been  pro-* 
perly  managed  ;  that  the  curator  has  converted  to  his  own  use 
or  otherwise  improperly  applied  about  twelve  or  fourteen  thou-* 
sand  dollars,  belonging  to  the  estate,  to  the  prejudice  of  the 
creditors  ;  that  the  curator  is  now  unable  to  pay  the  debts  of 
the  estate,  in  consequence  of  which  the  defendant,  his  surety, 
is  legally  bound  to  pay  the  same,  and  that  the  time  allowed  by 
law  for  the  settlement  of  the  estate  has  long  since  expired. 
The  defendant  alleges,  that  the  plaintiffs  cannot  maintain  the 
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j[»re«6Dt  action,  because  they  cannot  have  any  recourse  against  Wttmsv  Uit. 
him  as  the  surety  of  the  curator,  until  the  estate  is  finally  — ■    --- — >' 

.  '  BOXHTKBiJUB 

fteltled,  and  a  definitive  tableau  of  distribution  filed ;  that  the  ty. 

plaintiffs  have,  no  right  of  action*  until  the  estate  be  settled 
contradictorily  with  the  curator,  in  order  to  ascertain  the  situa^ 
tion  of  the  same,  and  that  it  viras  the  duty  of  plaintiffs,  beforo 
bringing  their  action,  to  cause  a  liquidation  of  the  estate  to  be 
made  before  the  Court  of  Probates,  as  the  District  Court  has 
no  power  to  order  one.  He  further  denies  the  allegations  in 
the  petition,  and  avers,  that  the  estate  is  fully  sufficient  to  pay 
the  debts,  and  that  the  curator  has  not  been  guilty  of  mal- 
administration, as  charged  by  the  plaintiffs.  There  was  a 
judgment  below  against  defendant  for  the  sum  of  two  hundred 
and  fifty-one  dollars,  and  thirty-one  cents,  with  five  per  cent, 
interest  thereon,  from  the  first  day  of  June,  1832,  until  paid* 
The  defendant  appealed.  In  this  court  he  has  assigned  as  an 
error,  apparent  on  the  face  of  the  record,  that  the  obligation 
sued  on  is  joint,  and  that  all  the  obligors  have  not  been  made 

parties  to  this  suit. 
It  is  clear,  that  the  obligation  entered  into  by  a  principal  and  ^^^\^^ 

his  surety,  is  not  a  joint  obligation ;  they  are  not  bound,  like  the     prineipii 

.         -    ,      *  1  ^i_  *  ■'*d  h\%  toictji 

joint  obligors,  for  a  proportion  of  the  debt ;  on  the  contrary,  i,  not  a  joint 

each  is  bound  towards  the  creditor  for  the  whole,  but  between  eS^tl^t^'w^h 

themselves  the  entire  debt  is  due  by  the  principal,  and  can  be  ^^'.^j;;^ 

recovered  of  him  by  the  surety,  if  upon  being  sued  he  is  com-  tort    for     the 

-         ^^-     ^^^«       -r    1        1  •         "Whole,  althouglt 

pelled  to  pay  it.    La.  Code,  2081,  3021.    It  has  long  since  .,        betweSn 
been  settled,  that  a  surety  can  be  sued  without  his  principal.  ^JglJfJ^^  I, 

8  Martin,  N.  S..  674  \  6  Idem,  396.  ^Td  Zt^ 

On  the  merits  it  appears,  that  in  1832  Robert  B.  Brashear  jowed  ofhim 
Was  appointed  curator  to  the  estate  of  the  late  Wm.  S.  Barr;  whapays. 
that  the  estate  amounted  to  $22,397  77 ;  that  he  administered  be  n^^wTtka^ 
on  the  same  during  two  years,  and  in  June,  1834,  having  ob-  ^  P^n^P* 
lained  a  further  prolongation  of  the  curatorship,  he  subscribed 
with  defendant  the  bond  now  put  in  suit.    The  condition  of 
this  bond  is,  that  the  curator  shall  "  well  and  truly  administer 
upon  the  estate,  and  faithfully  execute  and  perform  the  duties 
49        VOL.        XIX. 


«6  Cases  lU  TitE  supreme  couiIt 

Witnmv  Dii.  requited  of  him  by  law,  and  shall  accoant  for  and  pay  over  all 

^      ^'  :  such  sum  or  sums,  as  shall  come  into  his  hands,  &c."    From 

BovvT&BAKSB  ^j^g  ^Jq^q  Jjq  ^j|g  contiuued  in  his  trust,  it  is  not  shown,  that  he 
has  complied  with  any  of  his  duties  as  curator.    The  condition 


Wkere  the  of  his  bond  is  therefore  broken,  and  the  surety  is  liable  unto 
eoApiywith  his  ^^^  Creditors  or  other  persons  injured  by  such  neglect  of  duty* 
f!^^^>!!!i  E!J  The  latter  are  not  bound  to  sue  the  curator  before  the  Court  of 

weditor  of  the  probates,  but  may  resort  at  once  to  their  action  on  the  bond ; 
etCate    maj    at  "^ 

once  retort  to  5  Martin,  631 ;  11  La.  Rep.,  390.  It  is  said,  that  there  is 
mrator't  bond  error  in  the  amount,  which  defendant  is  decreed  to  pay ;  that 
^S^.  ^^^^  ^^®  evidence  it  will  appear,  that  after  deducting  from  the 

amount  of  the  inventory  the  dividends  already  declared  by  the 
curator,  and  the  notes  and  property  which  he  surrendered  up 
to  F.  J.  Birdsall,  his  successor  in  office,  there  remains  only  a 
sum  of  $41/26  87  unaccounted  for ;  that  the  defendant  should 
be  decreed  to  pay  to  plaintiff  only  such  a  proportion  of  this 
fund  as  would  have  been  accruing  to  him,  had  a  distribution  of 
it  been  made  among  all  the  creditors  of  the  estate ;  that  if  de- 
fendant is  decreed  to  pay  to  each  creditor,  who  sues  him  on  his 
bond,  the  whole  balance  of  his  debt  against  the  estate,  he  will 
be  made  to  pay  an  amount  much  larger  than  the  aforesaid  sum 
of  $4126  87,  for  which  alone  the  curator  himself  is  responsible. 
In  no  event  can  the  defendant  be  held  liable  for  more  than 
the  balance,  whatever  it  may  be,  which  is  yet  unaccounted  for 
by  his  principal ;  but  it  is  by  no  means  so  clear,  that  he  can 
insist  on  making  a  distribution  of  it  among  creditors  who  have 

not  thought  proper  to  hold  him  responsible  on  his  bond.    If  the 
So  where  an 

•itete  is  ihown  estate  had  been  insolvent,  it  might  have  been  a  question  of 
oreditor  ^"maj  some  difficulty  and  doubt ;  but  in  the  present  case,  the  succes* 
SThhSi^^  sion  being  admitted  on  all  hands  to  be  fully  sufficient  to  pay 

^eir  bond,  for  its  debts,  no  injury  can  result  to  the  other  creditors,  by  decree- 

mt  whole  «  <.     ■• 

amount  of  the  ing  defendant  to  pay  to  the  extent  of  his  liability  the  claims  of 

waiting  for   a  those  creditors,  who  may  sue  him  on  his  bond ;  leaving  the 

wb«n^are   is  ^^^^^  creditors  to  seek  their  payment  out  of  the  funds  in  the 

oduZ*  waiJa^  hands  of  the  new  curator,  or  on  the  bond  by  him  given,  to  se- 

toeomein.        cure  his  faithful  administration.    It  appears  to  us,  that  the 


r 
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proper  course  to  be  pursaed,  when  a  new  curator  is  appointed  Wsflnmir  Du.. 
to  an  estate,  is  for  him  to  compel  his  predecessor  to  account  to  ^^^^L^' 
him  for  his  administration,  and  to  pay  over  and  deliver  to  him       ui^oxt 
all  the  funds  and  effects,  which  may  have  remained  in  his    amovMAB».. 
hands.    This  not  having  becA  done,  and  the  plaintiff  having 
exercised  his  individual  right  of  suing  on  the  bond,  we  cannot 
withhold  froni  him  the  indemnity,  which  it  was  intended  to. 
secure  to  him  in  case  the  curator  failed  to  comply  with  its  con- 
ditions. 

It  is    therefore   ordered,  adjudged  and  decreed,  that  the- 
judgment  of  the  District  Court  be  affirmed  with  costs. 


BENOIT  V9.  BROUSSARI]^ 

19L887 
AFFBAL  TmOM  THS  COViT  OF  THE  FiriH  JVBTCXAL .  DltTmiCT  FOB  TBI  FABIM  lOJ^^g, 

OF  LAFATXTTX^    TBS  JVOOI  TBBBIOF  FBXflinnce. 

▲  tUrd  penon  irho  did  not  sign  a  notarial  aet  of  aale,  aUhoogli  it  ezpreawt  on 
it!  &ee,  Uiat  the  price  was  paid  hj  the  yendee,  in  co^h,  may  show  by  parol 
eridence,  that  in  faet  it  was  paid  partly  in  cash,  which  he  advanced,  and  by 
his  note  for  the  balance. 

This  is  an  action  by  Carmelite  E.  Benoit,  wife  of  T.  Brous- 
aard  ;  and  forqierly  the  wife  of  Arvillien  Broussard,  a  deceased 
son  of  the  defendant,  to  recover  the  amount  alleged  by  her  to 
be  due  from  the  estate  of  her  late  husband,  which  she  inherited 
from  her  deceased  son,  bom  of  that  marriage.  This  claim  is 
made  up  of  several  items,  which  are  fully  stated  in  the  opinion 
of  this  court. 

The  general  issue  was  pleaded,  which  put  the  plaintiff  on  the 
proof  of  her  demand. 
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W*sTv»ar  Difl,  .   There  was  a  prorisioDal  judgement,  referring  the  case  to  the 
'^^         ^ — I  parish  judge,  to   audit  and  state  the  accounts  hetween  the 
BSNoiT       parties. 

BBousiABo.  Final  judgment  was  rendered,  decreeing  a  halance  due  to  the 
plaintiff  on  the  accounts  of  $478  23 ;  and  that  she  was  entitled 
to  one-fourth  of  the  slaves  Carmelite  and  her  children,  which 
were  ordered  to  be  sold,  to  effect  a  partition.  The  defendant 
appealed. 

VoorhieSf  for  the  plaintiff. 

Crow,  for  the  defendant, 

Gdrland,  J.  delivered  the  opinion  of  the  court« 

The  plaintiff  alleges,  she  is  the  late  widow  and  heir,  through 
her  deceased  son,  Eloi  Broussard,  of  ArviUien  Broussard,  de<* 
ceased,  who  was  a  son  of  the  defendant  by  his  first  wife.  She 
says,  defendant  owes  her  the  sum  of  $606  93,  which  her  late 
husband  was  entitled  to  receive  from  the  estate  of  his  mother, 
also  the  sum  of  $64  40,  which  he  was  entitled  to,  as  his  portion 
in  the  succession  of  his  deceased  sister,  and  the  further  sum  of 
$1330  37,  which  was  the  amount  the  estate  of  Arvillien  Brous- 
sard sold  for  at  probate  sale,  which  amount,  it  is  alleged,  was 
received  by  defendant  as  agent  of  the  plaintiff.  She  also 
claims  one-fourth  of  a  female  slave,  named  Carmelite,  and  her 
children,  which  her  late  husband  also  inherited  from  his  afore- 
said deceased  sister. 

The  answer  puts  all  these  allegations  at  issue,  and  sets  up  a 
large  claim  in  compensation  and  reconvention. 

It  is  clearly  established,   that  defendant  was  tutor  of  his 

•  •  •  r  > 

children  by  his  first  wife,  and  that  the  share  of  each  of  the 
four  heirs  was  $608  93,  which  was  in  his  hands  ;  the  property 
being  adjudicated  to  him.  It  is  further  shown,  that  defendant 
received  the  slave  Carmelite,  and  the  sum  of  $159  93,  the 
amount  of  the  succession  of  Azelie  Broussard,  his  daughter* 
who  died  without  children,  of  which  slave  and  her  increase  the 
plaintiff  is  entitled  to  one-fourth  part,  as  also  of  the  money. 
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amounting  to  $8^  98.    It  also  appears,  the  defendant  was  by  "WistBrnir  Dii. 
plaintiff  appointed  her  agent,  to  settle  the  estate  of  her  deceaft-  ^^-^^* 
ed  husband,  Arviliien  Broussard,  which  amounted  to  f  1830  37,       **ff 
80  that  defendarft  has  to  account  for  tlOTO  28,  exclusire  of  the     »BWBfA«ii. 
negfro  woman  and  children,  about  whom  there  is  no  complaint 
by  either  party  in  this  court. 

To  account  for  this  sum,  the  defendant  says  and  proves  by 
the  production  of  an  act  of  sale  from  Alexis  Dubon,  to  Arvii* 
lien  Broussard,  that  he  had  purchased  a  tract  of  land  on  the 
bayou  Vermillion  for  $1000,  which  Dubon  and  his  brother 
prove  was  paid  by  the  defendant  to  the  vendor.  The  plaintiff 
objected  to  this  evidence  on  the  ground,  that  it  contradicted  the 
act  of  sale,  which  stated  the  consideration  was  paid  in  cash  by 
Arviliien  Broussard,  and  that  defendant  was  a  party  or  privy 
to  that  act.  The  court  sustained  the  objection,  and  the  defend* 
ant  excepted.  The  evidence  of  the  Dubons  is,  that  although 
the  sale  is  said  to  have  been  for  cash,  in  fact,  defendant  paid 
$200  in  cash  at  the  time,  and  gave  his  note  for  $800,  payable 
in  a  year,  which  was  subsequently  paid.  In  the  act  of  sale,  it 
is  stated,  that  Arviliien  Broussard  was  a  minor,  emancipated 
by  marriage,  and  that  he  is  assisted  in  the  transaction  by  his  ^^^'^  j^/*"^ 
father,  as  curator  ad  hoc :  but  it  appears  from  the  record,  de-  sign  t  nourial 

aet  of  nle,  aU 

fendant  did  not  sign  the  act.  The  judge  therefore  erred  in  re-  Uiough  it  ex- 
jecting  this  testimony.  Defendant  was  a  third  person  in  rela-  ^e"^  uat^  tiie 
tioD  to  th«  contract,  .^nd  might  very  properly  prore  he  furnish- p«;^;Mg^^ 
cd  the  money  to  purchase  the  land.     That  he  did  do  so,  we »»  «"•*»    ™*I 

•^  *  mow  by  parol 

think  is  further  proved  from  the  circumstance  of  Arviliien  being  eTidenee,tbatin 
at  the  time  under  the  age  of  majority,  and  but  a  short  time  partly  in  eaih, 
married.  It  is  not  probable,  that  a  minor  in  his  situation  would  ^aneed,  and  by 
have  $1000  to  invest  in  land.  We  therefore  think,  this  sum  ^jj^^^  ^ 
should  be  allowed  as  a  credit. 

The  plaintiff  purchased  property  at  the  sale  of  the  estate  of 
Arviliien  Broussard  to  the  amount  of  $218  26,  with  which  she 
is  to  be  charged. 

It  is  proved  to  our  satisfaction,  that  defendant  paid  on  ac« 
count  of  his  son's  estate  $390  14.    This  is  exclusive  of  $140 
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Wamair  Bis.  pB<d  him,  which  it  smbui  was  coining  from  his  grand-mother's 
^»''"^''"'-  estate. 

■Ill  I    ^ 

Bxvoit  We  also  think  the  defendant  is  entitled  to  charge  the  plain- 

BBovMABD.    tiff  for  tho  board  of  herself  and  child  during'two  years  she 

resided  at  his  house,  whilst  a  widow.    It  is  proved,  this  is 

worth  $390,  but  as  it  is  also  in  evidence,  that  some  of  plaintiff's 

beeves  were  killed  for  the  use  of  the  defendant,  about  half  that 

sum  we  suppose  to  bo  just. 

The  account  will  therefore  stand  thus  : 

Whole  amount  to  be  accounted  for, • $1,979  28 

Deduct : 

*     Amount  paid  Dubon  for  land, $1,000  00 

Purchases  by  plaintiff  at  the  sale  of  Arvil- 

lien  Broussard, '. 218  25 

Debts  paid  for  his  estate, 300  14 

Board  for  plaintiff  and  child, 195  00 

1,803  39 

Balance  due  plipntiff, $175  89 

As  the  judgment  appealed  from  is  for  a  larger  amount  than 
we  think  is  owing,  it  must  be  reversed. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
avoided  and  reversed,  except  so  far  as  it  relates  to  the  slaves 
Carmelite  and  her  children,  and  proceeding  to  give  such  judg- 
ment on  the  other  matters  in  controversy,  as  in  our  opinion 
ought  to  have  been  given  in  the  court  below  :  it  is  adjudged 
and  decreed,  the  plaintiff  do  recover  of  the  defendant  the  sum 
of  one  hundred  and  seventy-five  dollars  and  eighty-nine  cents, 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum, 
from  the  date  of  this  judgment,  to  wit :  the  29th  September, 
1841,  until  paid,  the  costs  in  the  District  Court  to  be  paid  by 
defendant,  and  those  of  the  appeal  to  be  paid  by  the  plaintiff 
and  appellee. 
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BRIAUT  m»  marsh.  Wmnma  Iha. 


A^SAL  nu>K  rax  covBT  or  tbi  wim  DnrucT,  ior  Tm  piush  ot        bbxaxt 

Vff. 

ns  M ABTiv,  TBS  jus»s  nxmsoT  rmiftiDivo.  slamb. 

Ateual  idioej  inight,perfaap8,be  deemed  a  redhibitoiy  viee  in  a  slave;  althoagh 
not  tpeeially  named  in  the  oode ;  but  suoh  a  defect  vould  be  lo  apparent  to 
an  ordinary  observer  as  to  bring  the  ease  vithin  the  article  S407  of  the  La. 
Code. 

When  the  testimony  of  the  witnesses  are  contradictory  and  the  eyidence  nearly 
balanced,  the  opinion  of  the  judge  a  quo  will  have  great  weight 

This  is  an  action  on  several  promissory  notes  of  the  defen- 
dant claiming  a  balance  as  due  thereon  of  $2367  24,  with  ten 
per  cent,  interest. 

The  defendant  admitted  the  execution  of  the  notes  and  that 
he  had  paid  $1500  in  a  draft ;  leaving  a  balance  of  $880  un- 
paid ;  that  said  notes  were  given  for  the  price  of  two  slaves 
who  are  liable  to  the  redhibitory  vice  of  runaways ;  and  are  so 
worthless  that  had  he  known  it,  he  would  not  have  purchased. 
He  prays  that  the  sale  be  cancelled  and  that  the  plaintiff  be  re- 
quired to  take  said  slaves  back  and  pay  him  $500  for  medical 
attendance,  expenses,  dbc,  and  return  him  his  notes  and  draft ; 
or  if  the  sale  is  not  cancelled  that  he  be  allowed  a  diminution 
of  price  as  in  case  of  quantii  minoriSf  dbc. 

The  district  judge  presiding  was  of  opinion  the  plaintiff  had 
fully  made  out  his  case  and  proved  his  demand,  and  that  the 
defendant  had  failed  in  establishiug  his  defence.  There  was 
judgment  in  favor  of  the  plaintiff  for  $880,  with  ten  per  cent, 
interest;  being  the  balance  due  on  the  notes  in  suit.  The  de- 
fendant appealed. 

VoorhieSt  for  plaintiff. 

Morstf  for  defendant. 

1.  This  is  an  action  of  redhibition  in  the  sale  of  slaves ;  the 
disease  is  proven  to  have  existed  within  a  few  days  afier  the 
sale,  two  physicians  declare  that  it  must  have  been  constitu- 
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Wi«TB«it  D».  tional,  and  five  or  six  wiiaesses  swear  that  the  slave  Mary  Ann 

7^        * '  is  worth  absolutely  nothing* 

BBiAKt  2.  The  court  erred  in  allowing  the  answer  of  Vincent  Ter- 

xAAw.     •  nan  to  be  ready  he  being  one  of  the  heirs  of  the  estate  whence 
the  negroes  came  and  really  plaintifi*  in  this  cause* 

Gdtlondj «/.  delivered  the  opinion  of  the  Court. 

The  defendant  being  sued  on  several  promissory  notes*  pleads 
a  failure  of  consideration ;  they  being  given  to  secure  the  price 
of  two  slaves  purchased  by  him  at  the  sale  of  the  succession  of 
the  late  Madame  Ternan.  These  slaves,  he  aUeges.  are  in  the 
habit  of  running  away*  and  one  of  them  is  so  deficient  in  intel-" 
lect  as  to  be  nearly  useless. 

In  the  court  below  no  evidence  was  ofiered  to  prove  the 
slaves  were  runaways*  As  to  the  question  of  imbecility  of 
one  of  the  slaves,  a  number .  of  witnesses  were  examined ; 
among  those  on  the  part  of  defendant,  were  two  physiciansf 
who  examined  the  girU  and  were  of  opinion  she  had  very  little 
sense,  so  little,  they  stated,  that  they  would  not  accept  her  ad 
a  gift.  On  the  part  of  plaintiff,  a  number  of  witnesses  testify 
that  the  girl  has  as  much  sense  aa  persona  of  her  condition  or* 
dinarily  have.  Some  of  these  witnesses  have  known  the  girl 
for  a  number  of  years,  and  say  they  never  observed  or  heard 
of  her  being  an  idiot  or  so  entirely  void  of  understanding  as  to 
be  useless.  The  opinions  of  the  witnesses  vary  widely,  and 
from  their  respectability  and  number,  the  testimony  is  nearly 
balanced. 
^K^t,  perhaps!  ^^  ^^  ^^^^  difficult  if  not  nearly  impossible  to  fix  a  standard 
r!»Ah^itMTTi4  ^^  intellect  by  which  slaves  are  to  be  judged ;  hence  we  mtist 
ina  8laTe;aitho*  adhere  as  closely  as  justice  will  permit,  to  the  letter  of  the  law, 

not       speoially  i  »         . 

named  in  the  and  not  extend  the  cases  of  relative  vices  too  far.  Madness 
a  defect  would  is  an  absolute  redhibitory  vice,  and  actual  idiocy  may  perhaps 
to  an  orffnary  ^®  ^^  considered,  although  not  specially  named ;   La.  Code, 

observer  as  to  ^rt.  2502.  But  such  a  defect  as  that,  would,  we  think,  be  so 
bnne  the    case  ' 

within  the  arti-  apparent  to  an  ordinary  observer,  as  to  brincf  the  case  within 

tie  S497  of  the   ^^         ^^^^    r  i.         / 

La.  Code.         the  art.  2497  of  the  code» 
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When  the  facta  detaihd  by  witncsaM  are  contradietoffy  and  Wwnmtr  Utf. 

the  evidence  nearly  balanced,  we  always  give  much  weight  to  ^^"       -^^^ 
the  opinion  of  the  judge  who  heard  the  witnesses  and  paw  their       '^J*' 
manner  of  testifying.    In  this  case  his  opinion  is  in  favor  of     "AHweF. 
the  plaintiff,  and  we  do  not  see  in  it  such  error  as  to  make  our    When  the  te** 

.   .     m  timonT  of    the 

interference  necessary.  witneues     are 

The  judgment  of  the  District  Court  is  therefore  affirmed  aSd^eSSdwioe 

with  costs.  Sf^^y^'^i 

the  opinioa  of 
the  judge  a  qu§ 
will  have  gncajt 
weight* 

itaassaataasmatm 


A^pSAK  FBOM  ttn  eov^rr  ev  tax  mra  mmnaet  rom  inn  WAmuM  ^  it>. 

XABTIK,  TBS  JITDOI  OT  THB  SXVSBTH  PBBBISnrO. 

*rhe  eaie  depends  entirely  on  faets  and  oaloulatiom  made  bj  a«dit(n*t  and  tfid 
inferior  eoprt,  whioh  are  apprp^ed  and  judgment  affirmed. 

This  caae  gs^ew  9«t  of  a  pajrinersUp  in  »  eiMU  aMmb^iit 
ftod  joitit  ownership  in  a  traet  of  lasd*  The  pkintiff  and  4»« 
fendant  being  palrtners,  a  serious  misnndetatandiog  anwe  be* 
tireeD  iheUf  aad  this  sniit  was  instituted  to  settla  and  dissolve 
the  partnership  afiairs,  and  to  recover  any  balance  that  nay  be 
fonnd  due  the  plaintiff. 

The  defendant  pleaded  the  general  issue,  and  claimed  a  large 
balance  due  to  him. 

When  the  cause  was  at  issue  it  was  sent  before  auditors  who 
reported  a  balance  for  plaintiflT,  when  after  making  deductions 
in  favor  of  the  defendant,  there  was  a  judgment  for  the  plain< 
tifi*  of  VHO,  with  interest,  &c.    The  defendant  appealed* 

Voorhies^  for  the  plaintifT. 
Morse  fy  MagiU^  contra* 

50  VOL.   XIX* 
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WssTnur  Dit.      Oofland^  J.  delivered  the  opinion  of  the  court. 

-SepiemberylSAl. 

rxMMY  '  The  plaintiff  and  defendant  were  partners  in  a  small  rteam- 
munKQn  ^^^^  called  the  Alligator,  and  a  small  tract  of  land  at  the  Grand 
Tour.  A  serious  misunderstanding  having  taken  place  be- 
tween them,  the  defendant  left  the  boat,  when  the  plaintiff 
commenced  this  suit  for  a  settlement  of  the  partnership  and  a 
partition  of  the  property,  to  effect  which  a  sale  was  made  by 
consent  of  parties.  All  the  accounts  were  also  by  consent 
submitted  to  auditors,  who  after  a  long  examination  made  a  re- 
port, stating  a  certain  balance  as  owing  from  defendant  to 
plaintiff,  reserving  a  few  specific  it^ms  for  the  decision  of  the 
court,  they  involving  some  questions  which  the  auditors  did 
not  undertake  to  decide.  When  the  report  was  made, 
it  is  in  evidence  that  both  parties  consented  to  it  as  far  as  it 
went,  and  the  court  decided  on  the  pbints  reserved,  and  mate- 
rially reduced  the  amount  found  by  the  auditors.  From  this 
judgment  the  defendant  appealed.  In  this  court  the  plaintiff 
has  prayed  an  amendment  of  the  judgment  alleging  it  is  not 
for  a  sufficient  amount. 

The  case  depends  entirely  upon  facts  and  calculations ;  we 
have  given  both  an  attentive  examination  and  are  unable  to  dis- 
cover any  error  in  the  conclusions  drawn  from  them  by  the 
auditors  and  court  below. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs.  • 
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BRAflHBAR  fw.  CARUN,  OUBATOR,  ^.  WnrxKir   Dis. 

▲FFSAL  THOX  THl  GOUBT  OF  THl  tlTTR  DISTRICT  FOR  THE  FARIBH  OF  - 


tT.  XART,   TBS  JUDGX  OF  TBX    SKYVirrB  f^tLSaiHUIB.  '^* 

^_a  CURATOR    itf 

The  surety  cumot  appeal  from  a  jadgment  agatnit  tUm  and  his  principal,  vhioh.  ' 

the  latter  has  already  had  reversed  on  appeal.    The  release  qf  the  prineipal 
in  the  judgment,  released  the  surety,  although  not  a  party  to  that  appeal. 

This  is  an  appeal  taken  by  the  principal  in  an  injunction 
bond.  In  the  case  of  McMillen  ts.  Carlin,  curator,  dbc.«  there 
was  judgment  in  the  court  below,  dissolving  the  injunction, 
with  damages,  interest,  ^c,  against  the  principal  and  ius 
surety.  On  an  appeal  to  the  Supreme  Court  by  McMOlen., 
(Brashear,  the  surety,  did  not  join  in  the  appeal,)  this  judgment 
was  reversed  as  to  the  damages,  &c.  See  16  La.  Rep.,.  100- 
102.  Before  the  year  expired,  Brashear  also  appealed  from, 
the  same  judgment. 

T,  H,  Z,ewiSi  for  the  appellee,  Carlin,  moved  to  dismiss  the 
appeal,  on  the  ground  that  the  appeal  cannot  be  sustained ; 
there  being  no  judgment  to  appeal  from. 

Dwight,  for  the  appellant,  insisted  that  the  judgment  re- 
mained in  force  against  the  surety,  and  should  be  reversed. 

Morphy^  J.  delivered  the  opinion  of  the  couit.   ' 

On  the  dissolution  of  an  injunction  sued  out  by  the  plaintiflf, 
he  and  Walter  Brashear,  his  surety  on  the  bond,  were  decreed 
to  pay  damages.  An  appeal  having  been  taken  up  by  plain- 
tiff, the  judgment  of  the  court  below  was  reversed  on  the 
ground,  that  the  other  party  having  abandoned  the  executory 
process,  and  prayed  for  judgment  against  his  debtor,  as  in  an 
ordinary  suit,  damages  had  been  wrongfully  awarded  against 
the  plaintiff  on  the  injunction  bond.  See  16  La.  Rep.,  101. 
Brashear,  who  did  not  join  in  that  appeal,  has  brought  up  the 
present  one  from  the  same  judgment.  He  is  met  in  this  court 
by  a  motion  to  dismiss  his  appeal  as  being  taken  from  a  decree, 
which  was  no  longer  in  force.      This   motion  must,  in  our 
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AVxmmir  On*  opinion,  preriiL     It  is  obviousy  that  the  judgoie&t  of  the  in* 

^^^^'^^'^^ '  ferior  court  could  not  be  reversed  as  tp  the  principal  debtor  in 

vAtia       this  case,  and  continue  in  force  against  the  surety.    The  latter 
BLAr«B»  tt.    could  not  remain  bound,  af^er  the  former  bad  been  released  ; 
The  foretr  ^^^^S^^  ^^  suretj  had  not  joined  in  the  appeal,  the  judgment 
Mimot    appeal  gendered  in  this  court  enured  to  his  benefit.    The  oblififation  of 

iromajadgment  ^ 

Mamftt  him  and  a  sujety  IS  80  dependant  on  th&t  of  the  principal  debtor,  that  he 
vhieh  uie  uSer  18  Considered  in  law  as  being  the  same  party  as  the  debtor  in 
reren^^n^  relation  to  whatever  is  adjudged,  touching  the  obligation  of 
F^'  m^^  ^  ^^®  latter ;  provided  it  be  not  on  grounds  personal  to  such  prin-^ 
eipal    ia    the  cipal  debtor;  it  is  for  this  reason,  that  a  judgment  in  favor  of 

jQaffmeiit}     re* 

leased  the  wire-  the  principal  debtor  can  be  invoked  as  ret  judicata  by  the 
^'partyto  that  sutety.    3  Pothier  on  oblig.,  2W. 

^ppeM.  jj  ig  therefore  ordered,  that  this  appeal  be  dismissed  with 

costa. 


PATIN  iw*  BTAIZE,  Jr.      -^ 

AWBAft  VIOX  TIA  OOtTBT  OV  THS  PITTH  bfBTBICT,  WO%  TBJi    PAttliB  OP 

s*f ,  uLsmr,  THS  jtmox  or  tbs  sxTEsrfH  ?fttni»nm. 

The  plaintlfT  is  not  boond  to  show  a  perfect  title  in  order  to  recover  against  a 
trespasser  without  title,  provided  he  has  the  actual  possession.  When  a 
eivil  possession  is  relied  on  alone,  the  title  tettst  be  prima  fiude,  such  as 
would  be  titatlaitiye  of  propertf  . 

It  it  essential  to  the  falidity  of  a*  entiy  thiA  the  land  intended  to  be  appro* 
priated,  should  be  so  desoribed  aa  to  give  notioe  of  llie  appropriation  to 
subsequent  locators. 

The  Gonrts  will  not  assess  damages  on  a  plea  in  re-eonvention,  in  a  suit  by 
injunction  and  sequestration.  The  party  must  take  his  remedy  on  the  bonds 
given  by  the  plaintiflT  in  injunction. 


BLAIXX,  JB« 
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JItnages  fir  tlie  wroogTol  saiiii^  put  an  injuiietton  may  be  claimed  in  the  -vVkstxkh  Df s. 
same  suit,  nnder  the  provisions  of  the  aat  of  1831,  in  cases  embraced  by  September, XMl* 
this  act;  but  from  its  wording  it  seems  to  apply  particularly  where  judg-  " 
ments  are  enjoined.  ow. 

This  is  an  actioa  of  trespass  claiming  damages  from  the 
defendant,  for  cutting  cypress  and  making  Pieux  on  plaintiff's 
land. 

The  plaintiff  alleges  he  is  owner  of  12  arpents  front  with 
the  usual  depth  on  the  north  side  of  the  Bayou  Plaquemine 
Brulee^  the  head  waters  of  the  river  Mermentou,  in  the  parish 
of  St.  Landry,  and  that  the  defendant  has  entered  on  said  land 
without  right  or  title,  *and  between  the  months  of  May  and 
August  in  the  year  1839,  cut  down  cypress  trees  and  converted 
them  to  his  own  use,  and  committed  various  other  acts  of  waste 
to  his  damage  $350.  He  prays  for  an  injunction  prohibiting 
the  defendant  from  trespassing  further  on  his  land,  and  for 
$350  in  damages  already  suffered,  and  that  the  Pieux  and 

ft 

timber  cut  down  be  sequestered. 

The  defendant  pleaded  a  general  denial ;  and  averred  that 
the  injunction  was  wrongfully  sued  out;  that  he  had  been 
stopped  in  his  business  as  a  Pieux  getter  for  more  than  twelve 
months,  to  his  damage  $500.  He  prays  that  the  injunction  be 
dissolved  with  10  per  cent,  interest,  and  20  per  cent,  damages, 
on  the  amount  of  the  bond  against  plaintiff  and  his  surety. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

The  plaintiff  failed  to  make  out  his  claim  or  title  to  the 
premises  used  and  occupied  by  the  defendant,  or  to  show  in 
any  way  that  the  latter  was  trespassing  or  occupying  his  land. 

There  was  judgment  dismissing  the  suit,  from  which  the 
plaintiff  appealed. 

Crow,  for  the  plaintiff  and  appellant. 

T.  H.  Leivist  contra. 

Garland^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  he  is  the  owner  and  proprietor  of  a 
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WxsTiBir  D18.  tract  of  land  ''containing^  twelve  arpents  front,  on  the  north 
-■         ^*        side  of  the  Bayou  Plaquemine,  of  the  head  waters  of  the  river 
PATiw        Mermentou,"  and  that  he  and  those  under  whom  he  claims 
BLAizjBjjB.    have  had  quiet  possession  of  the  same  for  more  than  thirty 
years.     He  further  represents,  that  the  defendant  has  gone 
upon  the  land,  knowing  the  same  to  belong  to  him,  and  has' 
committed  various  acts  of  trespass  and  waste  by  cutting  down 
valuable  cypress  and  other  trees,  making  Pieux  and  boards 
thereof,  and  converting  them  to  his  own  use,  to  his  damage 
$350.     He  prays  for  judgment  for  the  damages,  that  an  in- 
junction may  issue  to  restrain  the  defendant  from  proceeding 
in  his  waste  and  trespasses,  and  that  the  timber,  Pieux  and 
boards  on  the  land  be  sequestered,  the  plaintiff  claiming  them 
as  his  property.     These  writs  were  accordingly  issued. 

The  defendant  denies  the  allegations  in  the  petition,  and 
further  says,  that  by  the  suing  out  of  the  writs  of  injunction 
and  sequestration  he  has  been  prevented  from  pursuing  his 
business,  which  is  that  of  a  lumber-man  and  Pieux  getter^  for 
more  than  twelve  months,  to  his  damage  $500,  which  he 
claims  in  reconvention.  He  therefore  prays  for  a  dissolution 
of  the  injunction  and  sequestration,  with  ten  per  cent,  interest, 
and  twenty  per  cent,  damages  on  the  amount  of  the  injunction 
and  sequestration  bond,  both  against  the  plaintiff  and  his 
surety,  and  the  $500  damages  against  the  former. 

It  is  not  shown  by  the  evidence  that  the  plaintiff  ever  was  in 
actual  possession  of  the  land  on  which  it  is  shown  the  defen- 
dant committed  the  waste  and  trespasses  alleged  ;  nor  does  it 
appear  that  those  under  whom  he  claims  have  had  actual  pos- 
session for  many  years,  though  the  original  grantee,  Pierre 
Guidry,  had  possession  for  a  long  time  previous  to  his  sale  to 
Joseph  Guidry.  He  sold  a  tract  of  land  purporting  to  be  the 
one  in  question  to  said  Joseph,  in  the  year  1823,  who  does  not 
appear  ever  to  have  had  actual  possession ;  the  heirs  of  the 
latter  sold  to  plaintiff  as  is  attempted  to  be  shown. 

The  plaintiff,  to  show  that  he  had  a  title  to  and  civil  posses- 
sion of  the  land,  by  virtue  of  it,  offerred  in  evidence  the  proces 


OP  THE  STATE  OP  LOUISIANA.  999 

verbal  of  a  probate  sale  of  a  portion  of  the  succession  of  Joseph  Wirtikv  Dis. 
Guidry,  made  by  the  Judge  of  the  parish  of  St.  Landry,  by    ^P*^^"*'^*^    ** 
which  it  appears  the  plaintiff  purchased  in  1837  a  tract  of  land        ^^™ 
having  twelve  arpenta  front  by  forty  in  depths  lying  on  the    ■»^».  '■• 
fVeet  bank  of  the  Boat  Pork  of  the   Bayou  Plaquemine 
Btulie^  bounded  on  the  upper  aide  by  land  of  Jean  Mouton. 
It  is  admitted  that  the  East  Fork  of  the  Bayou  Plaquemine 
Bruise  is  distant  nine  or  ten  miles  from  the  place  where  the 
trespass  was  committed.     The  plaintiff  then  offered  a  sale 
made  in  1823,  from  Pierre  to  Joseph  Guidry,  of  a  tract  of  land 
having  twelve  arpents  front  by  forty  deep,  bounded  on  both 
aides  by  vacant  land,  **face  a  la  rive  droite  de  la  Riviere 
Mermentouy    He  then  offered  an  inchoate  title  from  the 
Spanish  government,   to  Pierre   Guidry,    confirmed  by  the 
United  States,  for  twelve  arpents  front  on  the  Weat  Bank  of 
the  Bayou  Plaquemine  Brulde,  by  forty  in  depth,  bounded 
on  each  side  by  vacant  lands,  but  lying  opposite  to  a  tract  on 
the  East  side  of  the  same  Bayou,  on  which  Pierre  Guidry  re- 
sided.    On  this  land  it  is  admitted  the  trespass  was  committed. 
The  plaintiff  further  showed  that  this  part  of  the  Plaquemine 
BruUe  was  generally  called  the  Nementou^  it  being  within  a 
few   miles  of  the  junction  with  that  River   (properly  called 
Mermentou.)     He  further  showed  by  the  Register  of  the  Land 
Office  at  Opelousas,  that  Pierre  Guidry  never  had,  as  far  as 
the  records  of  his  office  showed,  any  other  tract  of  land  in  that 
section  of  the  parish  of  St.  Landry,  other  than  the  two  situated 
on  the  East  and  West  banks  of  the  Plaquemine  Bruise,  one 
owned  now  by  Jean  Mouton*s  heirs,  and  the  other  claimed  by 
plaintiff.     It  is  clearly  shown  by  the  surveys  made  by  the 
United  States,  that  the  claim  of  Pierre  Guidry  is  located  on 
and  covers  the  place  where  the  trespass  was  committed,  but 
the  defendant  says,  that  is  not  the  tract  of  land  purchased  by 
plaintiff.     He  says  the  calls  and  boundaries  in  the  sale  from 
Joseph  Guidry's  heirs  to  plaintiff,  are  entirely  different  from 
those  in  the  grant  to  Pierre  Guidry,  and  widely  different  from 
those  in  the  sale  from  Pierre  to  Joseph  Guidry.    He  shows 
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Wssms  Du.  that  the  East  Fork  of  the  Plaquemine  Bruise  is  a  well  known 
8eptemder;iui^  Btream,  and  the  parish  surveyor  testifies,  if  he  had  heen  called 
FA-nv        on  to  locate  the  claim  of  Pierre  Guidry,  he  should  not  have 
Biaisx,ja.     placed  it  on  that  Bayou. 

Upon  this  evidence,  the  question  arises,  is  there  sufficient 
is  not  boimd  to  Certainty  in  the  plaintiff's  title  to  enable  him  to  maintain  this 
tiu7in*oSder^  action.  His  counsel  says  he  is  not  bound  to  show  a  title  per- 
recover  against  fe^-t  in  jjl  respects  to  recover  affainst  a  trespasser  without  title; 

a        trespasser      ^  '^  "  *^    ^ 

without  title,  this  is  true,  if  actual  possession  accompsAies  the  apparent 
bas  the  actu-  title ;  but  when  a  civil  possession  is  relied  on  alone,  the  title 
When^  a^"civii  ™^^'  ^  ^^^^  ^^  prima  focte^  such  as  would  be  translative  ef 
wilS'oA'alonc'  P'^P^rty,  and  sustain  a  ple^of  prescription,  if  one  weje  to  bet 
the  tide  must  based  on  it. 

TOc^"^  would      Suppose  the  plaintiff  were  sued  for  the  locus  in  quo^  and 

^f    ^ilS^*^^^  should  plead  the  prescription  of  ten  years  based  on  the  sales 

from  Pierre  to  Joseph  Guidry,  and  from  the  latter  to  him 

(plaintiff,)  we  do  not  believe,  as  at  present  advised,  the  plea 

could  be  sustained. 

We  think  there  should  be  a  reasonable  certainty  in  the  des" 
cription  of  land  when  transferred,  such  as  will  enable  a  person 
by  using  reasonable  care  and  diligence  to  find  the  particular 
place.  If  the  description  will  suit  another  place  better,  or 
equally  as  well  as  the  one  claimed,  it  is  defective. — 1  Whea* 
ton  130,  141;  3  Cond.  Rep.  513,  520;  2  Wheaton  206;  4 
Cond.  Rep.  84*  If  the  calls  of  an  entry  do  not  fully  describe 
the  land,  but  furnish  enough  to  enable  the  court  to  complete 
the  loccuion  by  the  application  of  admissible  testimony,  they 
will  complete  it.  That  is,  if  a  tract  of  land  have  certain  ma- 
terial calls  sufficient  to  describe  it,  and  other  calls  less  material 
and  incompatible  with  the  essential  calls,  the  latter  may  be  dis« 
regarded— -6  Cranch  148;  2  Cond.  Rep.  336.  If  a  great  and 
prominent  object,  immoveable  and  durable  in  itself,  and  of 
general  notoriety  be  called  for  in  a  location,  that  object  must 
fix  and  locate  the  claim,  although  other  minor  and  temporary 
objects,  to  be  discovered  only  by  a  strict  and  successful  search, 
might  prove  the  locator  really  intended  to  take  other  land.* 
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Cnnch  164 ;  3  Cond.  Rep.  331 .     It  is  essential  to  the  validity  Wunmv  Dxa. 
of  an  entry,  that  the  land  intended  to  be  appropriated  shoald  '  — * 

be  so  described  as  to  give  notice  of  the  appropriation  to  subse-        ^^™ 
quent  locators.— 2  Wheaton  206,  316 ;  4  Cond.  Rep.  84,  132.     »i^«».'». 
A  cabin  and  a  marked  tree  in  a  country  full  of  cabins  and     It  is  essential 

to  die  TaliditT 

marked  trees,  cannot  control  a  call  made  for  an  object  of  of  an  entr^  that 
general  notoriety.— 9  Cranch  164.     All  of  these  decisions  re- SS 'to'bc"^^ 
late  to  original  entries  of  land,  but  we  think  there  should  be  ^^^**^ 
nearly  or  quite  as  much  certainty  in  sales  as  in  original  entries  d«Mribed  at  to 

,-,  ...  ®  P^e     notice  of 

or  purchases  from  the  sovereign  authonty.  the  appropria- 

tion  to    subse- 

We  suppose  there  is  not  a  man  in  this  section  of  country,  ^^  ^*^' 
if  a  sale  for  land  lying  on  the  West  bank  of  the  East  Fork  of 
Plaqueinine  Bruise,  were  exhibited  to  him,  would  thereby 
understand,  it  meant  the  land  lay  on  the  Plaquemihe  Brule  j 
so  near  the  Mermentou  River,  as  to  induce  a  belief  that  a  deed 
calling  for  the  West  bank  of  the  Neroentou  included  the  land 
in  question.  The  East  Fork  of  the  Plaquemine  Brulde  is  well 
known ;  it  is  laid  down  on  the  maps  of  the  State  and  in  the 
public  surve3'^s.  The  Plaquemine  Bruise  is  also  well  known^ 
but  if  either  Fork  is  entitled  to  the  name  the  Bayou  takes  be- 
low the  jAnction  of  the  East  and  West  Forks,  it  is  the  latter^ 
as  it  is  the  longest  and  largest  stream,  and  more  generally 
spoken  of  as  Plaquemine  Brulee,  than  the  other.  We  do  not 
intend  to  be  understood  as  holding,  that  if  a  title  calls  for  a 
small  or  unknown  stream,  that  it  is  to  control  the  location,  if 
there  be  other  known  boundaries  to  designate  it  better;  in 
such  a  case  they  should  be  considered  with  cotemporaneous 
circumstances. 

In  this  case  we  look  upon  the  use  of  the  name  East  Fork 
of  Plaquemine  Bruise  as  more  specifically  and  particularly 
designating  the  place  where  the  land  sold  should  be,  than  if 
the  name  Plaquemine  Brui6e  had  been  used  in  the  general 

understanding  of  that  name. 

to 

This  cause  has  been  twice  tried  m  the  District  Courts  and 

61  VOL.    XIX. 
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WwtzB,n  Dif.  two  judges  have  decided  in  favor  of  the  defendant,  we  cannot 

September  A  six.  ,  .. 

—  say  they  erred, 
""w^^*         The  defendant  has  asked  us  to  assess  the  damages  claimed 
BBA8HEAB.     Jq  hls  plca  of  recoDvention.     This  we  cannot  do  in  this  action. 
The   courts  It  was  held  in  the  case  of  Morgan  vs.  Driggs,  dbc;  17  La. 

will    not    ftS8C88  M 

damages  on  a  ^^Pf  176 ;  that  damages  for  the  wrongful  suing  out  of  an 
vention  ^I'lT'^a  '"junction  may  he  claimed  in  the  same  suit,  under  the  {)rovi- 
Buit  by  injunc-  gjong  of  the  act  of  1831,  in  cases  emhraced  hy  it,  hut  from  its 

tion     and     se-  •'  ^ 

Questratlon.       wording  it  seems  to  apply  particularly  where  judgments  are 

The  party  must       .    .       ,       mi  "     i         #.  it-  j  v 

take  his  rerae-  enjomed.     The  party  must  therefore  take  his  remedy  on  the 
given    by  °the  injunction  or  sequestration  bond.     Independent  of  this  objec- 
plaintiff  in   in-  ^^^^  j^  j^^g  jjq^  appear  the  court  below  decided  on  the  demand 
Damages  for  in  reconvention  in  any  manner. 

the      "wrongtul 

•ning    out   an      The  judgment  of  the  District  Court  is  therefore  affirmed 

injunetion  may      .^, 
be   claimed   in  Wlttl  COStS. 
the    same  suit,  * 

under  the  pro- 
yisions  of  the 
act  of  1831,  in 
eases  embraced 
by  this  act;  but 

from  its  word-  j^w^— ^i^^w,tf4a 

ing  it  seems  to 
apply  particu- 
larly        -where 

judgments    are  * 

enjoined. 

HYDE  £t  AI..  «9.  BRASBUBAB. 

APPEAL  FBOM  THE  COUBT  OP  THB  PIPTB  BISTBICT,     POB     THE  PABIBH  OF    ST. 
MABT,  THE  JUDGE  OP  THE  BISTBICT  PHBilSIN^. 

All  the  partners  of  a  commercial  firm  must  join  in  an  a^wi  or  an  obligation 
due  to  the  partnerahip ;  and  on  the  dissolution  of  the  partnership  by  the 
death  of  one  of  the  partners,  the  surviving  ones  must  join  the  representatives 
of  the  deceased,  or  obtain  authority  from  the  proper  tribunal^  before  they 
ean  s&e'  for  a  debt  of  the  partner^up.     » • 

The  incapacity  of  surviving  partners,  to  sufe  mrithout  obtaining  authori^  or 
joining  ^e  representatives  of  thcMlecewed,  ,necd  not  be  specially  denied. 
It  nuty  be  assigned  as  error.  n 

This  is  an  action  oi^  a  curator's  bond,  against  the  surety. 
The  plaintiffs,  W.  F.  ^yde  and  E.  D.  Hyde,  sue  as  the 
Murviving  partner^  of  t^e  late  firm  of  W.  F«  &  E.  D.  Hyde 
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4b  Co.;  claiming  the  sum  of  $543  689  due  their  said  firia  by  WiumcHif  Dm, 
the  estate  of  R.  S.  Barr,  deceased.     They  allege*  the  curator  _^f__\___* 
and  his  surety  have  become  liable  to  pay  said  debtt  a^dthey    ^^^*^^^ 
pray  judgment  against  tbe  defendant  as  such  surety.  mmamojjl 

The  defence  was  a  general  denial ;  and  that  the  action  could 
not  be  maintained  until  the  estate  of  Barr  was  definitively 
settled,  and  a  tableau  of  distribution  filed  and  homologated ; 
that  thatte  were  funds  sufficient  to  pay  ofi*  the  debts,  when  the 
estate  shall  have  been  finally  settled. 

On  the  trial  the  plaintiffs  made  proof  of  their  claim,  and. 
showed  the  failure  of  the  curator  to  pay  over  the  funds,  &c. 
There  wa&  judgment   in  their  favor,  and  the  defendcmt  ap- 
pealed. 

Splane,  for  the  plaintiff,  urged  the  affirmance  of  the  judg-^ 
ment.  - 

Dunghtf  for  defendant,  assigned  errors  apparent  jp.  the  re- 
cord. Firstj  that  the  plaintifiTs  could  not  sue  as  surviving  part- 
ners, without  joining  the  representatives  of  the  deceased  one, 
&c. 


Morphf/f  J.  delivered  the  opinion  of  the  court. 


The  defendant  who  is  sued  as  surety  on  a  bond  given  by 
Robert  B.  Brashear,  aa  curator  of  the  estate  of  Wm.  S.  Barr,  ner*  or  a  com- 
relies  for  the  reversal  of  a  judgment  rendered  against  him  on  muBrjoln  iuHl 
assignment  of  enors,  apparent  on  the  face  of  the  record.     ^^*^\^'^xiwi    d*" 
these,  we  deem  it  necessary  to'  notice  only  that  which  shows  t«  the  paHner^ 

.  thipi  and  on  the 

the  want  of  capacity  of  the  surviving  partners  of  the  firm  of  dissolution  of 
W.  F.  A>  E.  D.  Hyde  &  Go.,  to  sue  without  joining  the  repre-  by^re'^dl^th  15 
sentatives  of  the  deceased.  In  the  case  of  Crozier  vs.  Hodge,  ners^Jh*  ul^wi 
3  La.  Rep.,  357,  we  held,  that  "  where  the  obligation  is  made  !"P  o"*^'  "^«»t 

.*  .....  J°*"  ^'*®  repre- 

to  a  commercial  firm,  the  partners  composing  it  must  join  in  the  sentatives  oi  the 
action ;  for  the  debt  is  due  to  the  partnership  collectively,  and  tain  authority 
not  to  one  or  other  of  the  partners,  «9  creditors  in  «o/i(/o."  ^^j'^n^^^^'^o^ 
On  the  dissolution  of  a  partnership  -by  the  death  of  a  partner,  *7eb?"  of^Sc 
the  surviving  partners  have  no  right  to  sue  for  the  debts  to  the  partnership. 
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WxtTEKv  Ot8.  late  firm,  unless  they  obtain  authority  to  do  so  from  the  proper 
SeptemberyiMi.  ^ribunai^  or  be  joined  in  the  suit  by  the  representatives  of  the 
BABcooK  ST  AL.  eQtato  of  the  deceased.  13  La.  Rep.,  484  ;  16  Idem,  81.  It 
is  said,  that  the  capacity  of  the  plaintiffs  to  sue,  is  not  specially 


The  incapacitj  denied,  and  that  the  general  issue  does  not  put  them  on  the 

of        furvivii  g  °  .... 

partners,  to  sue  proof  of  that  capacity.  We  conceive,  that  in  this  case  it  is 
ine  authority  or  quite  immaterial,  whether  their  capacity  be  specially  denied, 
we^utiTes^of  ^'  "^^»  because  they  could  not  prove  a  capacity,  vrhit^h  is  de- 
the     deceased,  Q^gd  to  them  by  law.     It  would  have  been  different,  had  the/ 

need  not  be  spe-  "^ 

pially     denied,  gaed  in  a  capacity  susceptible  of  being  proved,  if  specially  dc- 

It  may   be  as* 

signed  as  error,  nied.     Under  a  general  issue  such  capacity  would  have  been 

considered  as  admitted.    It  appears  to  us,  that  this  action  is 

not  maintainable. 

It  is  therefore  ordered,  that  the  judgment  of  the  District 

Court  be  annulled  and  reversed,  and  that  there  be  judgment 

against  the  plaintiffs  as  in  a  case  of  non-suit,  with  costs  in  both. 

ji^ourts,    . 


BABCOCK  BT  AJU  99»  BRASHBAIV 

AFPBA£  TBOX    THB  COURT  OF    THE    VHTH  BIBTBICT  BOB    THB  PABUB  OV  BT, 

XABT,  THB  JUBOB  THBB^B  BBBSIBIHe. 

I 

The  representatiyies  of  the  deceased  partner  must  be  joined,  or  authority  from 
*  the  Coort  of  Probates  obtained,  ip  a  suit  by^e  sorYiying  partners,  doe  the 
partnership. 

This  is  an  action  against  the  surety  in  a  curator's  bond. 
The  plaintiffs,  Charles  Gardiner  and  R.  Watson,  sue  as  the 
surviving  partners  of  Babcockv  Gardiner  &  Co.,  for  a  debt  due 
said  firm,  f|Dm  the  estate  of  B.  8.  Barr,  deceasedi  of  which  the 
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de'en('ant*i8  surety  i  ^  the  curator's  bond.  The  plaint 'ff^  allege  Wis-mtir  ih§. 
said  surety  is  liable  for  the  mb-manageroent  of  said  estate  by  ^«^^^. 
the  curator,  and  they  pray  judgment  for  the  amount  of  their  babcook  ■»  ai. 
claim. 

The  defendant  pleaded  the  general  issue,  and  set  up  s€Kne 
special  matters  in  defence,  but  said  nothing  as  to  the  capacity 
of  the  plaintiffs  to  sue*  There  was  judgment  for  the  plaintifis, 
and  tho  defendant  appealed. 

iS^&ine,  for  the  plaintiflTs*  insisted  on  the  affirmance  of  the 
judgment. 

Dwight^  contra,  assigned  errors  apparent  on  the  face  of  the 
record  ;  and  one  was,  that  the  plaintiffs  had  no  capacity  to  re- 
cover ;  having  sued  as  the  surviving  partners,  without  joining 
the  representatives  of  the  deceased  partner,  &c. 

Morphy^  /.  delivered  the  opinion  of  the  court. 

This  case  is  not  to  be  distinguished  from  that  of  Hyde  db  Co. 
vs.  Brashear,  this  day  decided  ;  ante  402*  It  must  be  view- 
ed as  precisely  similar  to  that  case,  and  receive  the  same  judg- 
ment. 

It  is  therefore  ordered,  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed ;  and  that  there  be 
judgment  against  the  plaintiffs  as  in  a  case  of  non-suit,  with 
costs  in  both  courts. 


* 


4M  GASES  IN  THE  SUPREME  COURT 

W^TiKV  Dift.  COMEAU  V«.  POVTEWOT. 

September  ^\SU. 


▲PPKAL    nox    THE    COUBT    OF    TOB    FIFTH    DISTRICT    tOWi    TBI    FABISB    OV 


COMSAC 
MtVTXNOT.  ST.  LAITDBT,    THX  JVDOX  OF   THX  BXTSTTH  FRUIDIV9. 

Property  purchased  during  marriage  by  the  hasband,  in  his  name,  thoiig;h 
bought  with  the  funds  of  the  wife,  belongs  to  the  oommuai^.  So  a  slave 
reoeiTed  by  the  husband,  ia  his  own  name,  in  discharge  of  a  sura,  which  the 
wife  inherited,  [is  community  property,  jai  likewise  her  increase  after  the 
sale. 

,  It  has  been  held,  that  property  acquired  by  the  wife,  as  a  dation  enpaiement, 

made  to  her  by  her  tutor,  and  which  never  came  under  the  administration  of 
her  husband,  constitutes  her  separate  or  paraphernal  property. 

This  is  a  suit  for  a  separation  of  property,  instituted  by  the 
wife  against  her  husband. 

She  alleges,  that  during  her  marriage,  among  other  property 
of  hers,  received  by  her  husband,  was  a  negro  woman  named 
Rose,  which  her  husband  received  from  her  mother,  who  was 
owing  her  $750.  She  further  shows,  that  Rose  has  now  seven 
children,  and  that  they  are  all  her  paraphernal  property ;  the 
mother  being  inherited  by  her  and  received  by  her  husband, 
who  had  the  administration  of  this  and  all  her  other  parapher- 
nal property.  That  his  affairs  are  fast  going  to  ruin,  and  he 
will  squander  and  waste  her  property  :  Wherefore  she  prays 
for  a  judgment  of  separation  of  all  her  paraphernal  property 
from  that  of  her  husband  ;  and  especially  she  claims  Rose  and 
all  her  children  as  such. 

The  defendent  pleaded  a  general  denial.  The  evidence 
showed,  that  the  husband  received  Rose,  and  she  was  conveyed 
to  him  by  a  notarial  act  from  the  mother  of  plaintiff  for  the 
supi  of  $750,  due  her  as  part  of  her  inheritance.  He  had  the 
administration  of  all  the  property  as  head  of  the  community, 
and  had  actually  sold  one  of  the  children  of  the  slave  Rose, 
born  since  the  sale  to  him% 

The  plaintiff  had  judgment  for  $894,  and  was  declared 
separated  in  property  from  her  husband  ;  the  court  regarding 


fOKTXVOT. 
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the  slave  Rose  and  her  increase  as  community  property.    Thfe  Webtkbx  Dts. 
plaintiff  appealed.  September^iuu 

COMEAU 

Martin,  for  the  plaintiff  and  appellant,  contended,  that  the     ^^^ 
slave  Rose  was  the  separate  property  of  the  wife,  having  been 
receired  as  9l  deUion  en  paiement  oi  het  inheritance.     17  La, 
Rep.,  1^05. 

T.  H.  8f  W,  B.  Lewis,  for  the  defendant,  maintained,  that 
property  purchased  with  the  funds  of  the  wife,  belonged  to  the 
community,  when  it  was  acquired  and  administered  by  the 
husband.  It  is  only,  where  the  property  is  purchased  with  the 
funds  and  acquired  by  the  wife,  and  when  she  administers  it, 
that  it  is  her  separate  paraphernalia.  10  La.  Rep.,  148,  172; 
12  Idem,  170 ;  La.  Code,  2371. 

Bidlard,  J,  delivered  the  opinion  of  the  court. 

The  question  presented  for  our  solution  in  this  case  is, 
whether  the  slave  Rose  and  her  children  are  the  separate  -pro- 
perty of  the  plaintiff,  or  whether  they  belong  to  the  community. 
The  defendant  received  her  in  discharge  of  a  sum  of  $750,  to 
which  the  wife  was  entitled  by  inheritance,  and  which  sum 
formed  consequently  a  part  of  her  paraphernal  property.  The 
conveyance  of  the  slave  was  to  the  husband,  without  the  con- 
currence of  the  wife,  and  it  appears,  that  he  had  the  admin- 
istration of  her  paraphernalia.  Since  the  acquisition  of  her, 
she  had  several  children,  one  of  whom,  it  appears,  has  been 
alienated  by  the  husband,  and  for  whose  value  she  also  asks 
a  judgment. 

We  cannot  distinguish  this  case  from  that  reported  in  the 
10th  La.  Reports,  180,  in  which  we  held,  that  property  pur- 
chased during  the  marriage  by  the  husband,  and  in  his  name, 
though  bought  with  the  funds  of  the  wife,  belongs  to  the  com- 
munity. In  the  case  of  Domingues  vs.  Lee  et  al.,  17  La. 
Rep.,  295,  we  ruled,  it  is  true,  that  property  acquired  by  the 
wife  by  a  dation  enpaiementf  made  to  her  i>y  her  tutor,  and 
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WwTx«v  Dm.  wfakh  never  came  under  the  husband's  administration,  still  con- 

^^       *  _.,  stitutes  her  separate  or  paraphernal  property.    The  two  cases 

^**  w^^       are  quite  distinct.     In  the  one  the  husband,  employing  a  fund 

voHTSKOT^     belonging  to  the  wife,  in  the  purchase  of  property  in  his  own 

name,  without  her  consent,  becomes  the  owner  as  head  of  the 

community,  and  owes  to  his  wife  the  amount  thus  employed. 
In  the  other  the  wife,  who  has  retained  the  administration  of 
her  paraphernal  property,  employs  it  herself  in  tbe  acquisition 
of  other  property,  with  his  consent,  or  receives  a  dation  en 
paiement  from  her  own  debtor.  Such  was  also  the  case  re- 
ported in  the  1st  La.  Rep.,  523,  and  in  several  others,  to  which 
our  attention  has  been  called  by  the  defendant's  counsel.  We 
are  by  no  means  satisfied,  that  those  judgments  were  erroneous* 
The  contrary  doctrine  might  lead  to  great  injustice.  Suppose, 
the  slave  Rose,  purchased  with  the  funds  inherited  by  the 
wife,  instead  of  becoming  the  mother  of  several  children,  had 
died  ?  According  to  the  argument  of  the  plaintiff,  this  loss 
would  have  fallen  upon  her,  although  the  purchase  had  been 
made,  without  her  consent,  by  her  husband,  who  had  taken 
upon  himself,  and  was  responsible  for  the  administration  of  her 
paraphernal  estate. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  tbe 
District  Court  be  affirmed  with  costs. 


imAHOUMikYB^  iUSBMI  Mw  DAVMra  WIDOW  AVU       WMntir  Oii^ 

UEIR&  a 


Where  laMiiallefodU)  lave  been  eontefedwi&ATie^  to  gi^  ^19  ioi^ 

mppereott  title,  to  enable  him  to  reeorer  in  m  petitory  Afition ;  that  the  Teadorii  ^ 

were  to  heye  one-half  when  reoorered ;  and  that  no  price  was  reallj  paid  |  .^22 

aoflh  a  adpalation  oam  only  be  Aown  \rf  6oilnfeBr4etter,  and  eannot  be^ved 
bj  parol  evideMoft* 

A  8imiUatioB,not  fraodalent  eamMit  be  protedbj  parol,  aabetvaan  tie  partLaa^ 
and  if  fiandnleataa  to  bollL  partial,  dva  law  givaa  no  action  toaafiMraeiaai 


Tld  plainti&  allege  that  they  aire  the  heits  and  l^gal  tepm- 
tentatiyes '  of  Loais  Peltier  Delahoussaye,  deceased,  and  at 
anch  are  the  real  owners  and  proprietora  of  a  tract  of  land 
aitaated  at  a  place  called  *'  Chitoi  Noir!'*  containing  00  ar-^ 
pents  ftont  on  the  bayou  T^he,  opposite  Prerot's  plantation^ 
now  in  the  pdssession  and  claimed  hy  the  heirs  of  Ramos  Daris; 
l*hey  further  aUegtB  that  they  derive  title  from  the  Spanish  go^ 
rernment,  whi<^h  has  heen  ^recognized  and  confirmed  by  the  go^ 
temment  of  the  United  States,  and  is  in  due  form  of  law.  They 
further  show  that  the  defendants  aire  absentees,  tod  pray  that 
«  eurdtor  ad  hoc  be  appointed  to  represent  them ';  and  that  t 
judgment  be  rendered  inhibiting  said  defendants  from  setting 
tip  any  title  to  said  land. 

In  an  amended  petition  the  plainti&  set  out  certain  collusire 
and  fraudplent  transactions  between  the  said  Ramos  Dayis  and 
James  L.  Johnson,  a  surreyoir,  by  means  of  which  the  ances* 
tor  of  these  plaintiffs  was  induced  to  make  certain  sales  of  the 
land  in  question,  aiid  under  Which  the  defendants  claim  to  hold; 
hut  which  these  petitioners  allege  to  be  ttiiU  andTOid,  as  baring 
t)een  made  and  procured  thtoagh  the  fihiudalent  conduct  ot 
said  Datis  and  Johnson.  l*hey  pray  that  Johnson's  administra^ 
tor  be  made  a  party,  and  that  all  these  sales  be  annulled  and 
the  land  restored  to  plaiiitiffir« 

yoii.        XIX* 
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WansBv  Dia.      Tbe  curator  ad  hoc  pleaded  a  general  denial  on  the  patt  of 

^^         * !  the  defendants,  both  to  the  original  .and  amended  petitions;  and 

9XLAsov8AATs*f  avoFred  that  the  defendants  claimed  the  land  in  contest  by  good 
V9,  and  valid  titles  in  virtue  of  sales  made  to  them  by  the  original 

SAVXt'S  WIDOW  ,  1     ,  1.         1  .         J   .       .. 

▲VB  BMiu,     proprietors ;  and  prayed  that  they  be  quieted  in  the  possession 
and  enjoyment  of  said  land. 

Upon  these  pleadings  and  issues  the  cause  was  tried* 
The  plaintifls  offered  to  prove  by  witnesses  the  simulation» 
fraud  and.  collusion  alleged ;  which  testimony  was  rejected  on 
the  opposition  of  defendants'  counsel  as  inadmissible,  and  a 
bill  of  exceptions  taken.  The  defendants  produced  titles,  legal 
in  their  form,  in  support  of  their  claim  to  the  land  in  ^contest. 

On  the  testimony  adduced,  the  judge  presiding  was  clearly 
of  opinion  the  defendant  made  out  a  good  title  and  gave  judg- 
ment in  their  favor.  From  this  .  judgment  the  plaintiffs  ap- 
pealed. 

VoorhieSj  for  the  plaintiffs  and  appellants. 

Maskell  4r  T.  H,  LeunSf  for  the  appellees. 

Bullardt  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  their  original  petition  assert  title  in  them- 
selves as  heirs  of  L.  P.  Delahoussaye  to  a  tract  of  land  on  the 
Teche,  commonly  called  the  Chicot  Noir,  long  in  controversy 
between  the  ancestor  of  the  defendants,  and  the  heirs  of  Pro- 
vost ;  see  12  Martin,  445 ;  I  Martin,  N.  S.,  650 ;  and  which 
he  ultimately  recovered  by  a  judgment  of  this  court.  An  an- 
swer was  filed  setting  up .  title  in  the  defendants.  After  the 
suit  had  been  pending  more  than  two  years,  the  plaintiffs  filed 
a  supplemental  petition  in  which  they  allege  that  the  acts  of 
alienation  of  said  land  executed  by  them  and  their  ancestor  in 
favov  of  the  defendants  are  null  and  not  obligatory.  That  it 
is  true  iT^aX  as  long  ago  as  1817,  they  .appear  to  have  sold  and 
conveyed  to  Dr.  Ramos  Davis,  a  part  if  not  the  whole  of  said 
tract, of  landy  but  that  they  have  lately  discovered,  that  the  said 
deeds  of  sale  were  obtained  from  them  and  their  ancestor  by 
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I 

firattdolent  means  uaed  and  fabe  TepreBentatiens  made  by  Da-  witmir  Oit.. 

Tis  in  conjunction  with  James  L.  Johnson.    The  fraudulent  ^^^"^^  ^ 
means  used  are  stated  to  be  that  Davis  called  on  them  in  '*"'*?l!!!?*"'* 


January,  1817,  and  informed  thettx  that  he  had  found  certain         .^' 
titles  to  the  tract  of  land  which  belonged  to  the  petitioners,  but    ako 
iirould  not  disclose  where  they  were  unless  the  plaintiffs  would 
convey  to  him  one-half;  the  conditions  to  be  expressed  in  the 
deed  to  be  that  $3500  was  the  price,  although  nothing  wqs  to 
be  paid.    That  they  offered  said  Davis  one  thousand  dollars  if 
he  would  disclose  to  them  where  the  titles  could  be  found,  but 
he  refused  and  for  fear  of  losing  all  they  consented  to  convey 
one-half.    That  afterwards  the  said  Davis  called  on  them  again 
to  pass  another  act  of  sale,  the  price  of  which  should  appear  to 
be  $8000,  instead  of  $3500,  so  as  to  show  that  he  had  paid  an 
adequate  price.    That  they  repeated  their  offer  of  $1000  for  a 
disclosure  of  the  titles,  and  they  finally  consented  to  pass  the 
act,  which,  for  these  reasons  is  fraudulent  and  void.    They 
further  represent  that  sometime  afterwards  in  collusion  with 
James  L.  Johnson,  and  falsely  and  fraudulently  represented 
that  intending  to  bring  a  suit  for  the  land,  which  suit,  he 
alleged  could  not  be  brought  in  the  plaintiffs'  names,  that 
it  would  be  proper  for  them  and  their  ancestor  to  pass  an- 
other transfer  of  the  balance  of  the  tract  in  order  to  enable 
him  to  recover  the  whole  tract,  one-half  of  which,  if  recovered, 
should  be  for  the  benefit  of  the  plaintiffs.     Whereupon  they 
executed  the  deed  and  nothing  was  paid.     The  representatives 
of  Johnson  were  made  parties,  it  being  alleged  that  a  part  of 
the  tract  of  land  had  been  conveyed  to  James  L.  Johnson,  who 
was  particeps  fraudia.     The  plaintiffs  pray  that  these  sales 
may  be  declared  null  and  void,  and  that  the  whole  tract  may 
be  decreed  to  them. 

There  was  judgment  for  the  defendants  and  the  plaintiffs 

appealed. 

The  case  is  before  us  upon  a  bill  of  exceptions,  from  which 
it  appears  that  the  court  rejected  parol  evidence  to  prove  the 
facts  set  forth  in  the  petition  and  supplemental  petition,  wbick 


4U 
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W^nmaoi  Bn.WB  Nibttantii^y  wl  fefCh  aWw*    TJie  ceuft,  in  our  tipinisiw 

^'^^^^*'^^*^^*-  did  not  err.    Ax  it  relates  ta  the  half  of  the  land  first  cofnTe3r- 

9B&A«^vMin'c  0  j^  ^^Qi^  admiuii^  aU  the  fitcts  alleged,  these  was  no  fraud  ioh. 

v$.         instable  ta  Paris^    It  is  not  alleged  that  he  had  not  disoovetedi 

MM9  KuaA.    their  Utlea  aa  he  fepfeseoted,  and  if  they  chose  to  giro  away 


Where  luid  is  one4iaIf  of  their  land,  in  order  to  xncover  the  eyidence  of  til 

u!?^o^T^ed  ^  ^^  ^^^^  ^^'  ^®y  "^y  ^^^  °^®  ^  foolish  bargain,  but 
▼ith  a  Tiew  to  tboT  como  with  a  had  grace,  twenty  years  afterwards,  when 

iuiapp«rent  title  their  title  thtts  conveyed  had  faeen  declared  Talid«  to  complain 
recoTer  in  ape-  that  they  had  been  dooeived  and  that  nothing  was  paid  them* 
tS^  T^on  ^^  ^  reconrer  back  the  land,  which  after  a  protracted  litigation 
^<=^^  ^  ^"^  ^^^^  recovered  by  their  vendee.  As  it  selates  to  the  other 
reooveredi  imd  half ,  aAerwards  conveyed,  it  is  enonghto  remark  that  if  it 
irasre«UjjpMd{Was  cofiveyed  for  the  legitimate  purpose  ef  grring'  tn 
^oiui on?7be ^^  an  apparent  title,  upon  which  he  could  maintain  n 
tor^lSt^  ^^d  P^^^'y  action,  with  an  understanding  that  one-half  was  after 
wnot  be  nroT-  recovery  to  be  fe-conveyed  to  the  plaintifis,  and  that  no  price 

really  was  paid ;  such  stipulations  between  the  parties  can  only 


A  simnUtioii  ^  shown  hy  counter  letter,  and  cannot  be  proved  by  parol. 
Slwrtb^tlJ^-  ^  siniulation  not  fraudulent  cannot  be  proved  by  parol  as  be-r 
ed  bj  parol,  ai  tween  the  parties,  and  if  fraudulent  as  to  both  partise,  still 

betweoi  the  MTv 

tieas  and  if  fraa.  less  $  foT  the  law  gives  uo  action  to  enforce  such  contracts^ 
pardef^the  Uw  Whether  the  agreement  therefore  which  invested  Davis  with 
to^^ra  tuS  ^^  ^®  ^^®  other  half  of  the  tract  was  or  was  not  fraudnkntt 
¥ntru^         parol  evidence  was  equally  inadmissible  and  was  properly  e»<i 

eluded. 
The  judgment  of  the  Distxiot  Court  is  therefore  a%iae4 

withooats. 


r?  .  >!• 
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AMMIi  «fb  rainnCK*                                   Warmv  Dm, 
AnsAft  «Box  TBI*  eomrr  or  «ai  firm  amnuer,  vdb  tbb  rimiaa  or  

^     MXLkVL 

tr,  XABiUTy  THX  jrnwx  or  tos  bkyutis  r»BUOiire.  vt. 

Tlie  pleo  of  preteri^tioa  of  one  year  if  Aot  applieable  to  a  worbnan'i  MMaat, 
te  work  don^  bj  the  job,  lutd  materials  furnished,  whether  it  be  under  - 
a  ipeoific  acreen^ent  or  on  a  fumnhim  meruit. 

This  is  an  action  on  a  mechanic's  account  for  the  sum  of 
§4S7  50,  for  work  done  on  defendant's  house,  according  to  a 
detailed  account  annej^ed. 

The  defendant  admitted,  the  plaintiff  had  done  work  on  his 
Iionse  as  a  carpenter,  but  denied  he  was  entitled  to  the  atnount 
he  claimed ;  and  that  he  had  been  more  than  fully  paid.  He 
specified  payments  to  the  amount  of  $Hb ;  and  pleaded 
prescription  of  one  year  against  the  accaunt* 

The  plaintiff  pirored  his  account,  which,  after  deducting 
credits,  amounted  to  tdSl,  for  which  he  had  judgment.  The 
defendant  appealed. 

Morse^  for  the  plaintiff. 

FaorhieSf  for  the  defendants 

Morphy^  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  an  open  account  for  work  and  labot 
doQo,  and  materiab  furnished  for  a  house,  belonging  to  the 
defendant.  The  latter  pleads  the  prescription  of  one  year,  un* 
der  artiele  94M  a(  the  Louisiana  Code.  This  plea  cannot  avail 
him.  It  applies  only  to  the  wages  due  to  workmen,  laborers, 
isid  servants,  who  are  employed  by  the  day  or  by  the  month; 
not  to  a  claim  for  the  value  of  certain  pieces  of  work  done  by 
the  job,  and  materiab  fumkhed,  whether  it  be  under  a  specific 
agreement,  or  on  a  quantttm  meruit.  1  La.  Rep,,  968i  10 
Idem,  990. 

On  the  merits,  the  judgment  complained  of  is  not  so  mani« 
featly  erronews  as  to  make  it  our  duty  to  disturb  it. 

It  is  therefore  affirmed  with  costs , 
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Ws6-n«ir  Dif.  CIiEAVJEXAKD  v&,  MAYO  BT  ITX. 

•■  4PPBAL  TSOX  THX  COUBT  Ot  THE  PIVTB  JVBICIAX  HIBTRIOT  lOB  TBI  PAIUni 

CLBATXLAWD 

tW*  Ot  BT.  ItAVBAT,  THX  JITDeS  TEXBEOT  PHSBIDUrG. 

3UT0  XT  VX. 

The  fiither  or  mother  of  a  minor,  or  person  in  whose  oliarge  the  minor  is  left^ 
are  responsible  for  the  injury  he  maj  do  to  another ;  but  this  responsibilitj 
is  based  on  the  ground  that  the  person  having  control  of  him  could  have 
prevented  the  act  and  did  not ;  and  is  responsible  for  neglect. 

But  where  a  person,  having  control  of  a  minor,  causes  or  commands  him  to 
commit  a  crime,  or  an  act  causing  damage  and  injury  to  another,  such 
person  is  responsible  as  having  committed  tiie  offence,  although  an  irre»- 
possible  person  has  been  interposed. 

Persons  responsihle  for  a  treapaas  or  injury  in  diflerenk  eapoeities  need  not  be 
joined  in  the  same  action,  although  if  liable  in  the  same  way,  all  must  be 
joined  as  in  a  joint  action. 

This  is  an  action  against  the  defendant  and  wife  for  damages 
occasioned  the  plaintiff  hy  shooting  at  and  wounding  him. 
The  petition  alleges  that  the  defendant's  wife  caased  her  bro- 
ther, a  minor,  named  John  Smith,  to  fire  a  gun  at  the  plaintiff, 
without  any  provocation,  wounding  him  with  several  shot  in 
one  of  his  eyes  and  elsewhere,  so  that  he  has  been  unable  to 
work  at  his  trade ;  being  that  of  a  shoemaker,  and  on  which 
his  means  of  support  depended.  He  expressly  alleges  that 
the  wife  of  defendant  is  liable  for  the  injury  and  damage  he 
has  sustained,  by  instigating  and  ordering  her  minor  brother  to 
fire  the  gun  at  him.  He  prays  judgment  against  the  husband 
and  wife  for  $&000  in  damages. 

The  defendants  pleaded  the  general  issue ;  and  averred  that 

« 

in  the  absence  of  the  husband  on  business,  she  had  been  re- 
peatedly alarmed  by  riotous  and  disorderly  persons  infesting 
the  place,  and  loitering  about  the  premises,  sometimes  des- 
troying the  fencing,  to  the  great  alarm  and  injury  of  the 
defendant  and  his  wife.  That  if  plaintifi*  had  received  any 
injury  for  which  they  were  liable,  he  had  been  fully  compen- 
sated therefor,  in  acts  of  charity  and  kindness  for  the  injury 
of  which  he  complains.  They^pray  that  the  plaintiff's  demand 
be  rejected  and  suit  dismissed. 
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Upon  these  issues  the  case  was  tried  before  the  court  and  a  I^ibtsbv  Dii. 

The  substance  of  the  evidence  is,  that  at  the  time  and  night  «»^^J-^™ 
referred  to,  captain  Mayo  was  absent,  and  his  wife  being  «^»«  "  ^^ 
repeatedly  alarmed  by  disorderly  and  riotous  persons  about 
the  place,  sometimes  pulled  down  the  fences,  she  discovered 
the  plaintiff  in  a  sitting  position  outside  of  her  fence,  called 
to  her  young  brother,  who  was  asleep,  and  ordered  him  to 
ahoot  off  the  gun,  and  he  fired  it  in  the  direction  of  the  plain- 
tiff. It  was  in  proof  that  16  small  shot  struck  him,  and  that 
one  of  them  hit  him  in  the  eye,  and  deprived  him  of  the  sight 
of  it. 

On  the  part  of  the  defendant,  the  lad,  who  shot  off  the  gun, 
testified  that  he  fired  with  a  view  only  to  frighten  and  alarm 
those  who  might  attempt  to  break  into  the  inclosure  of  the 
•defendants. 

There  was  a  verdict,  on  all  the  evidence,  of  $260  in  favor 
of  the  plaintiff,  and  the  defendants  appealed  from  the  judg- 
ment rendered,  thereon. 

T.  H.  ^  W.  B.  Lewis,  for  the  plaintiff. 

Voorhies  ^  Splane,  for  the  defendants. 

Oarlandf  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  against  the  husband  and  wife,  to.  recover 
damages  in  consequence  of  the  plaintiff  being  shot  at  and 
severely  wounded  by  one  John  Smith,  jr.,  a  minor,  who  fired 
the  gun  at  the  instance  of,  and  under  the  express  orders  of  the 
wife,  the  husbaqd  being  absent.  The  damages  are  laid  at 
$5000. 

The  answers  of  Mayo  and  wife,  after  a  general  denial,  state, 
that  the  former  was  frequently  from  home,  being  a  captain  of 
a  steamboat ;  that  the  village  in  which  they  resided,  was  in- 
fested by  many  disorderly  and  riotous  persons,  who  frequently 
loitered  around  their  premises,  breaking  down  the  enclqsures, 
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Wisim  Dii.  ^nd  kept  Mib«  Mayo  in  a  state  of  constant  apprehension  for  tk6 

September,\uu  ^^^^^  ^^  hewelf,  children  and  property.    They  deny  any  nuL« 

CLBATBLAKD    [[cioas  intent,  and  say,  if  the  plaintiff  has  sustained  any  dam*^ 

XATO  XT  vx«  age,  he  has  been  compensated  by  the  many  a<^ts  of  charity  and 

kindnebs  of  defendants  towards  him  since  the  iixjnry,  of  whioh 

he  complains. 

The  evidence  shows,  that  in  July,  1S89,  between  the  hoiira 
of  ten  and  eleteti  o'clock  at  night,  the  plaintiflf,  who  is  an  in* 
offensire  old  man,  was  discovered  by  Mi»«  Mayo  in  the  street^ 
near  her  house,  in  a  sitting  posture  on  the  b&nquette  or  side^ 
Walk.  The  moon  was  shining,  so  that  objects  Could  be  plainly 
seen  at  a  considerable  distance.  Mrs.  Mayo  awoke  her  brother^ 
John  Smith,  jr.,  and  directed  him  to  get  a  gun  thitt  was  loaded^ 
and  dischatge  it  at  plaintiff,  tie  did  so  at  ahd  by  her  com^ 
mand,  without  saying  any  thing  to  plaintiff,  or  making  Uny  in^ 
quiry  of  him,  as  to  his  purpose  or  business  At  that  place,  by 
which  he  was  severely  wounded,  and  has  entirely  lost  the  sight 
of  one  eye,  and  had  the  other  injured^  The  plaintiff  is  A 
shoemaker,  dependent  on  his  labor  for  siippott.  He  was  con* 
fined  tot  several  weeks  by  the  injuries  he  re(ieived,  but  during 
the  whole  time  was  treated  with  much  kihdness  by  both  de^ 
fendants,  who  were  anxious  to  take  him  to  their  house,  that 
they  might  attend  him.  They  expressed  great  regret  for  the 
occurrence,  and  Captain  Mayo  paid  a  considerable  share,  if  not 
all  the  expenses  of  plaintiff  whilst  confined. 

The  jury  found  a  tetdict  for  $250  against  Mrs.  Mayo  alone^ 
upon  which  the  court  rendered  judgment ;  and  from  which  she, 
with  the  consent  of  her  husband,  appealed. 

In  this  court  the  plaintiff  relies  Upon  articles  2294,  2904  and 
2297  of  the  Code,  to  sustain  his  action,  in  Which  is  embodied 
the  doctrine,  that  every  act,  which  causes  damage  to  another, 
is  to  be  repaired  by  the  person,  through  whose  fault  it  happen-" 
ed,  whether  that  act  be  Committed  by  himself  or  another. 
'  The  defendants  contend,  this  action  cannot  be  maintained : 

1.  Because  the  husband  is  not  responsible  for  the  acts  of  his 
wife  during  his  absence  from  home*    This  doctrine  we  are  not 
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))iepared  to  admit  as  correct,  though  it  is  not  necessary  to  de-  WitoTmr  Dm. 
cide  upon  it  now,  as  the  judgment  and  retdict  are  only  against  ■  Z^"*^'  ~ 
the  wife,  without  deciding  upon  the  responsibility  of  the  hua*    ^^'^^tmlaxb 
¥and«  «^w  it  u*. 

2.  fiecause  they  say,  if  the  plaintitf  is  entitled  to  recoyer 
any  thing,  he  must  sue  the  father  of  the  minor,  John  Smith,  jr., 

and  ho  has  his  tecoUrse  against  them,  if  the  plaintiff  should  xht  ftthfr  oe 
recover  any  thing.  To  sustain  this  position,  they  reljr  npoti  JJuST  or^pei^ 
the  fact,  that  young  Smith  was  residing  with  his  sister,  by  his  "«»  ia  «whoM 
father's  Consent,  and  the  application  of  articles  5^296^2297,  nor  is  left,  aM 
Which  they  say  makes  the  father,  and  in  the  event  of  his  death»  tj^^t^uj  ii^ 
the  mother  responsible  for  the  acts  of  the  minoi^.  It  may  pos-  J2Jp**°i^  ^ 
sibly  be  true,  that  the  father  is  tesponsible  in  this  Case,  for  the  remnsibilitrit 

DABCU      Oil      tlln 

acts  of  his  minor  son,  but  it  does  not  folio W)  that  the  defendant  ground  tftttthe 
13  not  also  responsible  for  the  injuries,  she  has  caused  the  minor  Sm^l  of  Urn 
to  commit.  When  a  minor,  of  his  own  volition  or  aCcord,  dbes  ^^^led  die^M 
an  act  that  causes  damagfe  to  another,  the  father  or  mother  is  *^  .^^    ^^* 

^  nnd  11  rcipoii- 

responsible  under  the  articles  of  the  Code  just  cited,  and  the  "iU^  for  b»- 
i>erson  in  whose  charge  the  minor  is  left,  is  responsible  to  Bnt  vbere  a 
them.  This  responsibility  is  based  upon  the  supposition,  that  S^^'of  n  nSl 
the  person  having  the  control  of  the  minor,  should  or  could  J^(|,2J3J*m"2 
have  prevented  the  act,  and  not  having  done  so,  is  responsible  to    eommit    n 

.  erine,  or  an  act 

for  negligence  and  imprudence.  But  the  case  is  altogether  eaaiii«  danuife 
different,  when  the  person  having  the  control,  causes  or  com-  H^ther^aneh 
mands  the  minor  to  commit  a  crime  or  an  act,  that  causes  ^^^bieMhi^ 
damage  to  another.  Then  the  party  is  responsible  as  having  JJS  JS"^'**?* 
committed  the  offence,  although  an  irresponsible  person  has  though  an  Ir* 
been  employed.  A  different  doctrine  will  open  the  way  to  the  perwn  hat  been 
commission  of  serious  offences  and  injuries,  without  adequate  *5S5JJ^  ^^^ 
tesponsibility  attaching.  E!^^®  J*.  * 

*  •       •      t    1  treapaia  or  in* 

3.  It  is  contended  the  action  cannot  be  maintained,  because  juiy  in  diffisrent 
the  father  of  the  minor,  and  the  minor  himself  are  not  joined  not  be  joined  in 
in  it,  as  they  are  jointly  responsible  under  the  article  2904.  ^|^^  ^£oud^ 
In  reply  to  this,  we  say,  the  minor  cannot  be  made  responsible  jJI^^^*  J**  ^ 
by  a  direct  action,  and  if  the  father  is  responsible  at  all,  there  tnuk  he  wined 
is  no  privity  between  him  and  Mrs.  Mayo.    He  did  not  assist  tiom 
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Wnrmr  Dn.  in  or  encourage  the  offence,  whilst  the  other  is  a  direct  actot. 
aqpwjMwr,  — .  ^^^  distingaishes  this  case  from  that  of  Laossade  vs.  Har^ 
"^        tineau,  16  La,  Rep. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


!ii    I     I 


RIGG8  v#.  DUPBRRICR  ET  AI.. 

JuCTlAK  n»X  THX  COUBT  UI  XBB  riRH  9I1TBICT,  >0»  TIB    WAMlUi.  OV 

ST.  XAxmr,  TBS  Tusex  or  the  skvbatb  fbbbisiitq. 


Where  the  eyidence  establishes  the  existence  of  a  redhibitory  disease  at  the 
time  of  sale,aIthoagh  not  perceptible  to  ordinary  observers,  or  known  to  the! 
▼endors ;  yet  it  is  sufficient  to  authorize  a  rescission  of  the  sale  and  retnm 
of  tile  price. 

Where  the  quantum  of  damages  is  not  proted  or  is  left  douhtfU,  the  eaa« 
wiU  be  remanded  to  ascertain  them. . 

This  is  a  redhibitory  action,  to  recover  back  the  notes  or 
price  of  a  negress,  which  the  defendants  caused  to  be  sold  at 
public  auction,  and  was  purchased  by  the  plaintiff,  at  the  price 
of  8600.  He  expressly  avers,  that  at  the  time  of  said  sale,  the 
negress  was  afflictoil  with  an  incurable  disease,  called  a  cancer 
In  the  womb,  of  which  Complaint  she  shortly  after  died.  He 
prays,  tbat  the  sale  be  rescinded,  and  that  his  notes  be  given 
Up  and  cancelled,  and  that  he  have  judgment  for  damages,  dbc. 

The  defendants,  Duperrier  and  Segura,  the  vendors  of  said 
degress,  denied  the' existence  of  the  redhibitory  disease  at  the 
time  of  sale,  or  that  they  were  bound  to  return  the  price,  &c» 
They  further  aver,  they  proposed  about  three  weeks  after  the 
•ale,  to  take  back  this  woman,  when  the  plaintiff  complained  of 
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her  being  diseased ;  and  that,  if  when  she  was  properly  tceatedf  Wmtsbit  ihf. 

the  disease  proved  bad,  that  then  they  would  cancel  the  sale ;  r^    ■   . ' : 

bat  the  plaintiff  refused*    They  pray,  that  the  demand  of  plain? 


V4. 


tiff  be  rejected ;  that  they  have  judgment  for  the  instalment  of    ovnaan^ 
the  price  now  due,  in  reconvention. 

The  redhibitory  disease  was  proved  to  the  satisfaction  of  the 
judge,  who  gave  judgment  rescinding  tl^  sale,  .and  for  the  re- 
turn of  plaintiff's  notes  or  the  price.  The  defendants  ap-. 
pealed. 

SplanCf  for  the  plaintiff. 

VoorkieSf  contra. 

Gdrland,  /.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  resciod  the  sale  of  a  female  slave  sold  by  • 
the  defendants  to  the  plaintiff,  on  the  ground  of  her  being  af« 
flicted  with  an  incurable  disease ;  also  to  compel  the  surrender 
of  three  notes  amounting  to  $900,  which  were  given  to  secure 
the  price,  and  for  damages  sustained  by  the  employment  of 
physicians  to  attend  the  woman,  and  trouble  and  expenses  in* 
curred  during  her  illness.  The  answer  puts  all  the  allegationa 
at  issue. 

It  is  shown»  that  the  sale  was  made  on  the  24th  of  February, 
1838.  About  two  weeks  after,  the  plaintiff  ascertained,  the 
woman  was  very  ill  and  almost  useless,  and  told  a  witness,  if 
he  chose,  he  might  take  her  for  her  services  ;  he  did  so  ;  but 
in  a  few  days  after  he  returned  her  to  plaintiff,  as  he  would  not 
keep  her.  The  plaintiff,  about  this  time,  called  on  one  of  the 
defendants,  to  take  the  slave  back  again,  who  replied,  he  could 
not  until  he  consulted  his  partner,  Duperrier.  On  the  14th  ot 
March,  1838,  the  plaintiff  placed  the  woman  under  the  care  of 
a  physiciauy  where  she  remained  until  the  26th  of  May, 
without  any  improvement  in  her  health.  During  this  time, 
another  physician  was  called  in,  who  visited  the  woman  a 
few  times ;   a  critical  examination  was  made  by  both  physi*^ 
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X^mnv  Dif«  ciaas*  wbo  cpucur  in  saying,  she  had  a  cancer  in  the  wemh» 
r^'^*'^  — '  which,  in  their  opinion,  had  existed  for  a  year  or  more,  and 
^*^*       was  incurables     The  woman  died  in  a  short  time  after  she 
v^nmaoM    was  taken  from  under  the  care  of  the  physicians.    In  behalf 
of  the  defendants  several  witnesses  swear,   they  had  known 
the  woman  for  a  long  time,  and  did  not  know  of  her  having 
any  particular  disease.    She  worked  on  the  plantation  of  de- 
fendants as  the  other  slaYes,  and  in  the  swamp  the  year 
previous  to  the  sale.    One  witness,  who  had  acted  as  OTeT-> 
seer  on  defendants'  plantation,   says,  he  did  not  know  she 
was  diseased,  and  other  neighbors  testified   to   the    same 
thing. 

Upon  this  evidence  we  cannot  doubt,  that  the  woman  was 
diseased  at  the  time  of  the  sale.  Two  physicians  examined 
her  in  a  month  or  six  weeks  after,  and  say  positively,  she 
had  a  oancer  in  the  womb,  of  long  standing,  which  at  the 
time  was  much  advanced  and  incurable,  and  she  died  in 
three  or  four  months  after  she  was  sold.  The  testimony  on 
the  part  of  defendants  is  negative  only,  and  scarcely  that. 
They  say,  ^  they  did  not  know  of  any  disease  the  woman 
had,  though  they  saw  her  frequently,  and  one  of  them  had 
had  her  in  his  possession  some  two  or  three  months  before 
the  sale,  and  observed  no  disease.  This  may  all  be  very 
true,  and  probably  is  so,  but  it  ia  not  shown,  the  witnesses 
gave  any  particular  attention  to  the  state  of  th  e  woman's 
health,  and  from  the  oharacter  of  the  disease  it  is  not  probable, 
she  would  disclose  it  to  white  men,  as  long  as  she  could  help 
it,  unless  it  was  to  her  owners.  The  physicians  say,  the 
symptoms  are  not  very  perceptible  in  the  incipient  stages 
of  the  disease,  except  to  an  experienced  observer.  The  judg- 
ment cancelling  the  sale  and  decreeing  a  surrender  of  the 
notes,  is  perfectly  correct. 

As  to  the  damages,  the  plaintiff  has  failed  to  prdve  what 
they  amount  to.  It  is  not  shown,  the  defendants  acted  in  bad 
faith  in  selling  the  slave,  or  that  they  knew  of  her  being  af- 
flicted with  an  incurable  disease.     The  physicians  say,  they 
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eluupga  plaintiff  tSld  for  their  servicesf  which  they  expect  him  WitTuar  Dii. 

to  pay  tbem,  but  he  has  not  yet  paid  that  amount  or  any  other;  ■  ^*^'"^^'  ; 

on  the  contrary,  it  was  admitted  in  the  argament,  that  one  or        "^' 
both  of  the  doctors  had  sued  the  plaintiff  for  their  accounts,    nvrnMua, 
and  he  was  contesting  with  them  the  justice  or  reasonableness 
of  their  demands.    It  is  not  pro^d  their  services  were  worth      Where  the 
the  sum  charged,  further  than  the  statement  of  Doctor  Nabonne  damaires  is  not 
as  to  his  claim  for  $65.    It  may  be,^that  the  plaintiff  may  not  f^doabtftd,the 
be  condemned  to  pay  the  sums  charged,  and  if  not,  he  is  not  ^^"^^^  ^  ^ 
entitled  to  recover  them  from  the  defendants.    In  this  state  of  o^^^  them. 
the  case,  the  judgment  as  to  damages  must  be  reversed,  and 
the  cause  remanded  to  ascertain  them. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
80  far  as  it  relates  to  the  annuUment  of  the  sale  from  defend- 
ants to  plaintiff;  but  so  far  as  it  relates  to  the  damages,  it  is 
annulled  and  reversed,  and  the  cause  remanded  for  the  purpose 
of  ascertaining  and  fixing  the  amount ;  the  costs  in  the  District 
Court,  up  to  the  date  of  the  appeal,  to  be  paid  by  the  defend- 
ants, those  of  this  court  to  be  paid  by  the  plaintiff,  and  those 
incurred  after  the  transmission  of  this  judgment  to  the  District 
Court,  to  abide  the  final  decision  of  the  case. 


4S82  CASES  IN  THE  SUPREME  COURT 

WmEKw  D».  PBEJEAH  ««•  GIRO«  BT  AXs. 

APFXAI.  7B0M  TBI  COURT  OF  TH»  FITrH  BltTBICT  FOB  TBB  PABIM  OF 
PBSJSAV 

va. 

eilOIB  XTAl.  LAFATKTTK,   TJIB  JX71MB  TBXBKOF  FSEttSOl*. 

I  191  428 

iJLJ^ii      Where  a  tmet  of  land  is  sold  as  *<  4  arpenU  front  with  about  35  or 40  tn  depth;**- 

the  front  to  begin  at  a  certain  point,  and  the  traet  bounded  on  both  oideo  hj 

plantations,  it  is  a  sale  per  ememvnsms  mmI  the  boondariea  vill  oonbol  tlie 

enumeration  of  quantity. 

This  is  an  action  to  recover  about  40  superficial  arpents  of 
land,  which  the  plaintiff  alleges  the  defendant,  Pierre  Giroir, 
has  taken  from  one  side  of  his  tract,  by  surveying  it  off,  and 
planting  posts  to  his  damage  $1000,  He  further  says,  he  pur- 
chased his  tract  of  4  arpents  front  by  about  35  or  40  in  depth 
from  the  heirs  of  Marguerite  Richard,  deceased,  at  the  probate 
sale  of  her  estate,  and  they  are  bound  to  make  good  this 
quantity. 

The  defendant  opposed  a  general  denial,  and  set  up  a  valid 
and  complete  title  to  all  the  land  he  claimed.     The  heirs  of 
Madame  Richard,  called  in  warrantee,  denied  that  the  plaintiff' 
was  evicted  or  disturbed  in  the  possession  of  the  land  they  sold 
to  him  and  that  he  was  put  in  the  possession  of  the  land  as 
sold. 

There  was  a  verdict  and  judgment  for  the  defendant ;  but 
against  Richard's  heirs,  annulling  the  sale,  and  for  the  return 
of  the  price,  ($1030).    The  warrantors  appealed. 

Neveu^  for  the  plaintiff. 

Voorhies,  for  the  warrantors  and  appellants. 

Morphy^  /.  delivered  the  opinion  of  the  court. 

Plaintiff  having  been,  as  he  alleges,  dispossessed  by  Pierre 
Giroir  of  a  part  of  a  tract  of  four  arpents  front  purchased  from 
the  heirs  of  the  late  Marguerite  Richard,  brought  the  present 
suit  to  recover  the  same,  and  cited  in  warranty  his  vendors. 
He  prays  that  in  case  he  should  be  finally  evicted  of  any  por-» 
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tioQ  of  the  said  tract  the  sale  be  rescinded,  and  his  vendors  Wxstskk  Dm. 

decreed  to  pay  him  tlOOO  damages,  &c.    The  defendant  de-  -t^-^L^ 

nies  having  ever  taken  possession  of  any  land  belonging  to       '""^^^ 

plaintiff,  sets  up  title  to  the  portion  of  ground  claimed  by  him  "■•«  «*■  ^*- 

tmd  pleads  the  prescription  of  ten,  twenty  and  thirty  years.       ' 

The  answer  of  the  warrantors  avers,  in  substance,  that  the 

plaintiff  has  always  been  and  is  still  in  the  peaceable,  quiet 

and  undisturbed  possession  of  the  land  really  sold  to  him,  and 

that  no  part  of  it  has  ever  been  claimed  or  taken  possession  of 

by  his  neighbor,  Giroir ;  that  the  heirs  of  Marguerite  Richard 

sold  and  delivered  to  him  a  certain  tract  of  land  within  specific 

boundaries ;  that  if  within  those  boundaries  there  is  a  smaller 

quantity  of  land  than  that  mentioned  in  his  deed  of  sale  he  has 

no  right  to  complain ;  that  this  suit,  although  it  purports  to  be 

an  action  in  warranty,  is  in  truth  and  in  fact  brought  to  obtain 

a  rescission  of  the  sale,  or  a  diminution  of  the  price  for  a 

pretended  deficiency  in  the  quantity  of  land  he  purchased,  and 

that  such  a  claim  is  barred  by  prescription. 

There  was  a  judgment  below  for  defendant  against  the 
plaintiff ;  and  one  for  plaintiff  against  his  warrantors.  The 
latter  appealed. 

From  a  survey  made  shortly  after  the  sale  to  plaintiff,  it  was 
found  that  the  tract  contained  only  three  arpents  and  a  half 
instead  of  the  four  mentioned  in  his  deed  of  sale ;  if  he  was 
entitled  to  no  more  he  has  suffered  no  eviction. 

The  description  of  the  land  as  purchased  by  plaintiff  at  the     Where*  tract 

I  •       Q         O'  l*nd  It  sold 

sale  of  the  succession  of  the  late  Marguerite  Richard  in  1820,  as  **^  orpeniM 
is  as  follows,  to  wit:  »*One  tract  of  land  lying  situate  in  the -$5  or  40  in 
parish  of  St.  Martin,  at  Cote  GeUe,  containing  four  arpents  in  ^^^^^^^^ 
front,  vvith  the  depth  that  may  be  about  thirty-five  or  forty  ar-  tain  point,  and 
pents ;  the  front  of  the  said  tract  beginning  at  the  extremity  otedon  both  ndet 
the  land  of  Pierre  Giroir,  bounded  on  the  one  side  by  the  lands  j^  j,  «  vkUper 
of  Baptiste  Comeaux  and  on  the  other  side  by  the  lands  of  ^^j^^^H^x^^ 
Madame  Clark  Beaton,"  (since  Pierre  Giroir,)  &c.  ^i"  «>"^*  the 

^  '  cnuAeratiou  of 

This  sale  is  cleariy  one  per  avenumem.    We  have  repeat*  qo^tiiy. 
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WuTSBir  l>it.  edly  held  that  where  a  sale  is  made  with  reference  to  knowil 
' — '  and  definite  boundaries  they  will  control  the  enumeration  as  to 
FBEJTBAH      quantity ;  that  nothing  more  is  intended  to  be  conyeyed  than 
«iBoimxTAi«  what  is  contained  between  the  two  given  boundaries,  and  thai 
a  deficiency  in  the  quantity  does  not  entitle  the  purchaser  to 
demand  either  a  rescission  of  the  sale  or  a  diminution  of  the 
price ;  5  Martin,  N^  S.,  341 ;  8  Ideof,  169 ;  3  La.  Rep.,  91 ; 
7  Idem,  455 )  16  Idem,  186.     But  it  is  argued  that  the  inten- 
tention  and  subsequent  acts  of  the  sellers  must  control  the  ex- 
pressions in  the  act  of  adjudication,  and  that  as  they  took  upon 
themselves  to  deliver  four  arpents  of  land,  they  are  responsible 
in  warranty  to  the  plaintiff*  for  the  half  of  an  arpent  belonging 
to  Gireir,  of  which  plaintiff*  has  been  dispossessed.    It  appears 
that  about  the  time  the  price  became  due,  the  plaintiff  required 
the  land  to  be  surveyed  and  delivered  to  him  ;  that  in  the  pre- 
sence of  two  of  the  heirs  a  surveyor  measured  off*  the  front  of 
the  tract,  beginning  at  the  boundary  of  Comeaux  and  running 
to  that  of  Clark  Beaton  (Giroir),  upon  reaching  which  he  found 
only  three  and  a  half  arpents  ;  the  plaintiff*  then  refused  to  ac- 
cept the  land  saying  that  there  was  not  the  four  arpents  he  had 
bought ;  he  told  them,  *'  give  me  the  quantity  and  I  will  pay 
you ;"  the  heirs  desired  him  to  accept  of  this  land  as  it  was, 
and  upon  his  refusal  to  do  so,  a  witness  says,  they  meaaured 
acroBS  the  tine  said  to  he  Mrs.  Clark  (Oirairjj  until  they 
made  out  the  four  arpents  front,  planted  a  post  and  delivered 
it  in  this  manner.    It  is  difficult  to  believe  that  the  plaintifiT 
could  have  pursuaded  himself  that  he  had  thus  Acquired  any 
right  or  title  to  land  which  he  knew  did  not  belong  to  his  veti-' 
dors,  and  which  therefore  they  could  not  deliver  to  him,  but 
whatever  may  have  been  his  belief  on  this  subject,  and  the 
motive  of  the  two  heirs  in  acting  as  they  did,  it  is  clear  that 
the  parties  were  not  aware  that  their  rights  were  definitively 
fixed  and  determined  by  the  adjudication ;  and  that  by  law  the 
tradition  or  delivery  of  the  land  accompanied  the  public  act  of 
sale.    Had  the  plaintiff*  upon  discovering  the  deficiency,  absa-* 
lutely  refused  to  pay,  he  could  under  his  sale  have  been  com-* 


jLPFiiXi  Tlox  Tu  coumT  ov  pmoBATU  wok  Tm  PAUsli  ot  nr.  XAlit. 

^riie  fee  of  the  tttonej  of  abtenllkeurt  is  prvperly  thargieMt  to  the  aliare  of 
the  eftite  eomiDg  to  them. 

^Hie  eoit  of  ereeting  tombs  orer  the  grave  of  the  deeeaied,  fiorms  no  pert 
of  the  fanentl  ekpentes,  and  the  eurator  has  no  anthoritj  to  expend  the 
means  of  the  estate  for  this  purpose  without  <he  consent  of  the  heir. 

Where  the  eoratory  in  eompUanoe  with  a  Terbal  reqoest  of  the  deeeased  in  his 
last  siekness,  and  vith  the  implied  assent  of  the  heir,  ereets  tombs  wnit  the 
deeeased  and  his  wife,  he  wiU  be  allowed  the  sum  expended,  in  his  aeeount 
agunstthe  estate. 

ThiB  case  comes  up  o&  aa  oppositiofi  filed  by  the  plaintiff  to 
'san^  items  in  the  account  of  the  ctuator  of  John  LegieU 
deceased. 

64  ^L.   XHK 
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polled  to  give  the  whole  price,  and  in  like  manner  had  the  Wsanaur  Qi^ 
surveyor  fonnd  between  the  boundaries  moitioned  more  than  ^^^*^^_ 
four  arpents,  the  plaintiff  would  have  been  entitled  to  the  ear-        ■»» 
phis  without  having  to  pay  any  supplement  of  price ;  2  La%      "m^ 
Bep.y  409 ;  Marigny  vs.  Nivet  et  al.    The  plaintiff  has  then 
suffered  no  eviction,  and  the  hdBf  arpent  of  winch  he  pretends 
to  have  been  dispossessed  by  defei^danJt,  never  belonged*to  him 
or  his  venders. 

It  is  therefore  ordered,  adjudged  and  decreed,  diat  the  judg* 
ment  of  the  District  Court  in  favor  of  plaintiff  against  the 
lieirs  of  Marguerite  Richaid  be  annulled,  CVoided  and  rovers* 
«d ;  and  that  there  be  judgment  in  favor  of  the  said  heks  with 
tcests  in  both  courts. 


4M  GASEd  IN  THE  SUPR^E  COURT 

*WwntLTf  thn.     TI16  ourator  having  tiled  his  account  and  a  tableau  of  diitri' 
^^\"^'        bution  of  the  funds  of  the  estate  of  the  deceased,  and  the 
^^*^        plaintiff  who  is  heir  for  one  half  in  right  of  his  deceased 
^^^^^      daughter,  made  opposition  to  sereral  items  in  the  tableau,  and 
prayed  thiat  it  be  amended  in  his  favor.    The  items  of  oppo- 
sition are  stated  in  the  opinion  of  this  court,  and  need  not  be 
^eeapitulnted. 

The  plaintiff's  daughter  was  mluried  to  the  deceased^ 
Lemelf  and  died  a  few  days  before  him,  during  the  epidemic 
lof  1880f  in  the  town  of  Franklin,  parish  of  Bu  Mary.  A 
is^mmunity  Of  property  existed  between  the  spouseSf  and  the 
plaintiff  inherited  hjs  daughter's  portion. 

The  evidence  showed,  that  in  his  last  sickne»»  the  deceased 
requested  of  the  presient  curator,  that  in  the  event  of  his 
death,  he  ^ould  cause  tombs  to  be  erected  over  the  graves  of 
himself  and  wife.  After  the  appointment  of  Martin,  as  cura- 
tor, he  had  tombs  erected  over  the  graves,  and  a  paling  made 
around  them.  This  item  of  expense  amounting  to  tl50,  was 
charged  to  the  estate,  and  is  opposed  by  the  father-in-law  and 
and  heir  of  his  daughter. 

There  was  judgment  sustaining  the  opposition  to  this  item, 
and  to  an  item  of  820  for  fee  of  attorney  of  absent  heirs  ;  to  a 
charge  of  $46,  amount  of  daughter's  property  sold  to  plaintiff, 
and  charged  to  him ;  and  also  to  a  charge  of  $135  for  boarding 
plaintiff  three  months,  which  was  rejected.  The  tableau  was 
amended  accordingly,  and  the  curator  appealed. 

Masketty  for  the  plaintiff  iii  opposition. 

Sploftt,  Contra. 

Bidhrdi  /•  deUvered  the  opinioa  of  the  court. 

The  curator  of  the  vacant  estate  of  one  Lemel,  is  appellant 
from  a  judgment  sustaining  in  part  an  .opposition,  on  the  part 
of  one  of  the  heirs^  to  several  items  in  his  account  rendered 
and  tableau  of  distribution.  The  items  opposed  consist,  Ist^ 
Of  a  sum  of  $114  36,  for  a  coffin  and  paling  round  the  grave 
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of  the  deceased  and  his  wife,  the  daughter  of  the  opponent*  Wn-nur  Dm. 
M.  For  tombs  erected  over  their  graves  in  the  open  prairie,    i^^"^'  -j!* 
•160.    8d.  The  small  sum  of  flO  66i  for  trimmings  of  the        ■»"■« 
coffin  of  the  opponent's  daughter,  who  died  a  few  days  before       x«M«iii 
her  husband,  Lemel.    4th.  The  fee  of  the  attorney  of  absent 
heirs;   and,  6th.  An  account  of  A.  Stubns  for  §106.    He 
further  objects  to  the  amount  of  board  charged  to  the  oppo- 
nent, and  to  f46,  the  proceeds  of  certain  furniture  received  by 
him. 

We  concur  in  opinion  .with  the  Court  of  Probates,  that  the  the'^iw  of 
fee  of  the  attorney  of  absent  heirs  is  properly  chargeable  ^to  absent  hdin  is 

properly  cKatK". 

the  share  of  the  estate  coming  to  him.     The  opposition,  as  to  able     to     the 

that  item,  was  therefore  correctly  sustained.  estate    eoming. 

The  charge  for  erecting  tombs  over  the  graves  of  the  de-  ^°xh™  cost  of 

ceased  and  his  wife,  was  rejected.     This  would  be  nndoubtedlv  c'^cting  tombs, 

**  ^  over  the  grave 

correct,  if  the  curator  had  expended  the  means  of  the  estate  of  thedeceased, 
for  that  purpose  without  the  consent,  either  express  or  implied  of  the  funeral, 
of  the  heir.    The  cost  of  such  a  work  forms  no  part  of  the  S2*  c'llStor  his 
funeral  expenses,  according  to  the  definition  of  the  Code,  art.  ^^  auUiority  to 
8159.     The  charges  incurred  for  the  interment  of  the  de-.  means    of  the. 
ceased,  whether  with  or  without  a  tomb,  precede  the  cvppoint->  purpose    with*, 
ment  of  the  curator.    But  it  is  shown  in  evidence  that  Lemel  ^'theheir!*'^"^ 
said  before  his  death,  that  he  intended  to  do  some  work  on  the- 
tomb  of  his  wife,  but  if  he  never  recovered  he  wished  Martin, 
to  do  it,  and  Martin  spoke  to  the  plaintiff*  about  building  the 
tombs,  and  plaintiff  said  nothing  on  the  subject,  but  afterwards 
complained  of  the  high  charge  for  them.     Although  no  effect 
could  be  given  to  the  verbal  request  of  the  deceased  alone,  yet 
when  communicated  to  the  heir,   together  with  notice  of  aa 
intention  on  the  part  of  Martin,  to  comply  with  it  and  to  erect 
tombs  both  over  Lemel  and  his  wife,  and  no  objection  was 
made  by  the  opponent,  but  he  stood  by  and  saw  the  work  done 
without  opposition ;  his  silence  must  be  regarded  as  evidence 
of  assent.     '*  Assent  is  implied,"  says  the  Code,  "when  it  ia 
manifested  by  actions,  even  by  silence  or  by  inaction  in  cases 
in  which  they  can  from  circumstances  be  supposed  to  mean  o^* 
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Vnrrwr*  l>n.  ^7  l^g^l  pieerumption  are  diiected  to  be  considered  as  evidence 

^'^^*''*^'*'**'  of  an  assent,"  art.  1806.     When  the  father  of  a  deceased 

HUSK        daughter  is  informed^  by  a  person  luring  charge  of  a  fand 

xxMn.'ft      destined  te  be  paid  oyer  to  him  as  heir,  that  he  is  about  to  ex* 

oumATOB«     ^^^  ^  ^^^  ^j  .^  .^  erecting  a  tomb  over  her  remains,  and 

wiiere  the  ^^^^  ^^  ^'  husband,  in  compliance  with  his  dying  request, 
coTfttor,  in  uid  he  makes  no  objection,  it  is  so  natural  to  suppose  that  he 
witii  A  rerlMl  would  himself  desire  it,  that  we  can  only  interpret  his  silence 
dMCMed  in  his  ^  evidence  of  an  acquiescence,  and'  if  he  is  not  restrained  by  a 
^  Jl{l^''^3ense  of  propriety^  he  is  by  law,  from  afterwards  objecting  to 
implied  Mmt  ^  expense  thus  tacitly  authorized  by  himself.    The  court 

of    the     heir,  '^  ^  ^ 

erecto     tombs  therefore,  in  our  opinion,  erred  in  rejecting  the  credit  claimed 
eeased  and  his  by  the  curator  on  that  account,  one*haIf  of  which,  to  wit:  t75, 
ioiowed      the  U(  a  proper  charge  against  the  opponent, 
turn  expended,     »jijj^^  ^xioB  of  boarding  the  plaintiff,  was  correctly  reduced 
agtinit       the  to  tSSS  per  month.    The  forty-six  dollars  for  furniture  was  im* 
properiy  charged  to  the  plaintiff,  as  it  appears  that  the  fumt^ 
tuie  belonged  to  his  daughter,  before  her  marriage. 
The  result  is  a  balance  in  favor  of  the  appellee  of  §286  60« 
The  judgment  of  the  Court  of  Probates  is  therefore  re- 
versed; and  proceeding  to  render  such  judgment  as  ought,  in 
our  opinion,  to  have  been  rendered  below,  it  is  farther  ad- 
judged and  decreed  that  Valentine    Hisem  recover  of  the 
defendant,  John  Martin,  the  balance  in  his  hands  belonging  to 
the  succession  of  Lemel,  to  wit :  the  sum  of  two  hundred  and 
eighty-five  dollars  and  fifty-nine  cents,  with  interest  at  five  per 
cent,  from  the  date  of  the  first  judgment,  with  costs  in  the 
court  below,  the  cost  of  the  appeal  to  be  paid  by  the  appellee^ 
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CHBBVBBS  M.  BUBXEV  AmUHWIBATUXi  Wanwiw  Dn. 

StptCtHOCI'fX  841« 

APPKAL  rSOX  THB  GOUBT  01  PKOBATBS  TOB  TUB  P1BI8H  OI  ST.  XABTIB.  =? 

CBXXTIBS 

After  a  judgment  hj  de&ult,  and  antwer  to  the  merits,  an  eKoeptkm  denying  ^^    ^• 
the  defendant's  capacity  to  be  sued  as  administratrix,  is  not  admissible.  HivnuxBix, 

Where  a  case  comes  up  on  a  judgment  of  non-suit  in  vhieh  there  was  no  trial  t  ]9L  420 
on  tibe  merits,  or  bill  of  ezeepdon  taken,  this  court  cannot  go  into  the  » ,.  ^ 
merits. 

This  is  an  action  on  an  accoant  against  the  administTatriz  of 
Wm.  Burke,  deceased,  for  lumber  and  materials  famished  for 
repairs  and  improvements  of  the  dwelling  house  and  kitchen 
of  the  deceased,  amounting  to  #877  78,  according  to  a  detail^* 
ed  account  annexed  to  the  petition. 

The  defendant  pleaded  the  general  issue ;  and  also  aTenred 
that  certain  admissions  of  the  correctness  of  said  accoiint, 
made  by  her  in  writing  at  the  foot  of  it,  were  made  in  error 
and  are  not  binding  on  the  estate,  the  claim  being  unliqui- 
dated. She  puts  the  plaintiff  on  strict  proof,  and  prays  that 
the  demand  be  rejected.  She  then  filed  an  exception  for  the 
dismissal  of  the  suit,  on  the  ground,  that  she  was  the  widow 
of  the  deceased,  and  natural  tutrix  of  the  children,  but  had 
never  been  appointed  administratrix. 

There  was  judgment  of  nonosuit,  and  the  plaintiff  appealed, 

MagUl  ^  Morse^  for  the  plaintiff. 

VoorhieSf  contra. 

Garland^  J.  delivered  the  opinion  of  the  court. 

Petitioner  alleges  that  the  estate  of  William  Burke,  de« 
ceased,  is  indebted  to  him  the  sum  of  t377  78,  for  lumber 
furnished  the  said  William  Burke,  from  the  15th  of  June,  1880, 
up  to  December  the  18th,  of  the  same  year,  to  be  used  in  the 
"repairs  and  improy^ement  of  a  two  story  house  and  kitchen 
of  said  Burke,  together  with  lumber  for  the  house  in  which 
his  widow  Eleanor  Lee  now  resides.'*  He  alleges  he  has  a 
privilege  on  the  said  buildings  as  having  furnished  materials 
for  their  repair  and  improvement.    He  alleges  '^Eleanor  Lee 
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WttTiRir  D».  has  been  legally  appointed  administratrix  of  the  sucoession/' 

^^«widgr,i84i,  g^jj  J  refuses  to  pay  the  aforesaid  sum.    He  therefore  prays  that 

cHxirxM      Eleanor  Lee  be  cited,  and  he  ha^e  judgment  against  the  sue-: 

pvsxx'i'iAMir  cession  for  the  amount  of  his  claim  and  costs.    With  hia 

vmATBzx,    pgti^JQ^  tjj^Q  plaintiff  files  a  detailed  account  against  the  estate 

of  William  Burke,  at  the  foot -of  which,  ^'Eleanor  Lee,  widow 

and  administratrix  of  the  late  William  Burke,*'  admits  in  writ* 

ing,  that  the  lumber  was  furnished  and  employed  for  the 

pnrpose  alleged,  and  that  the  sum  claimed  is  dne.    Or  the 

1 1th  of  August,  1640,  a  judgment  by  default  was  taken,  and 

on  the  92d  of  February,  1841,  the  defendant  filed  an  answer 

to  the  merits.    On  the  same  day,  '*the  defendant  amending 

her  original  answer,"  says,  she  is  the  widow  and  surviving 

partner  of  William  Burke,  deceased,  and  natural  tutrix  of  her 

minor  children  issue  of  said  marriage,  but  she  has  never  been 

legally  appointed  administratrix  of  Burke's  succession,  that 

she  has  applied  for  said  appointment,  but  has  never  legally 

qualified  as  such,  she  therefore  asks  this  suit  to  be  dismissed. 

Whereupon  the  judge  says,  ^*the  plaintiff  cannot  maintain  this 

action  in  law,"  and  enters  a  judgment  of  non-suit. 

mwifbyd^Sr,     In  this  judgment  the  judge  erred.    The  defendant,  after  a 

and  answer  to  judgment  by  default,  and  an  answer  to  the  merits,  had  no 

the  mentt,   an         " 

exception    de-  right  to  file  any  such  exception.    Tl^e  23d  section  of  the  act 

nyins   the    de- 
fendant's oapa^  to  amend  the  Code  of  Practice,   approved  March  20,   1830, 

M^admini^-  ^ays,  "hereafter  no  dilatory  exceptions  shall  be  allowed  in  any 
Sttible.""*  *^"  ^*^®'  *^^®'  ^  judgment  by  default  has  been  taken,  and  in  every 
case  must  be  pleaded  in  limine  litis;  nor  shall  such  exceptions 
hereafter  be  admitted  in  an  answer  in  any  cause." 

The  defendant  does  not  expept  to  the  jurisdiction  of  the 

Where  a  ease  ^^^^*  ^^^  merely  wishes  the  plaintiff  to  prove  her  representa- 

ju^men?  °°o*  *^^®  Capacity.    This  she  cannot  do,  as  by  her  answer  to  the 

non-suit,       in  merits  she  has   admitted    the  capacity  in    which  she    was 

which        there  "^        '' 

was  no  trial  on  charged,  and  the  law  absolutely  forbids  the  filing  of  any  such 

the  merits,    or  .•  a  i   i-     i  i  « 

bill  of  excep-  exception  after  a  default  or  plea  to  the  merits. 

Murt^nno?^     ^^  *^®  points  filed,  the  parties  seem  to  wish  us  to  go  into  the 

into  the  merits,  merits  of  the  case,  they  do  not  appear  to  have  been  examined 
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in  the  coart  below ;  there  is  therefore  nothing  t($t  us  to  review,  Wxstx«9  Dis. 
no  evidence  having  come  up  with  the  record.  — 

The  judgment  of  the  Probate  Court  is  therefore  annulled,     bbownsow 
avoided  and  reversed,  and  it  is  farther  ordered  that  this  cause     nnwicx, 
be  remanded  to  the  Probate  Court  of  the  parish  of  St.  Martin, 
to  be  proceeded  in  according  to  law,   the    defendant  and 
appellee  paying  the  costs  of  this  appeal. 


BROWNSOltf  V9.  FKNWICK. 

AFPEA£  FBDX  tUB  OOUBT  OF  Till  FltTH   SISTUCT  FOB  TEB  PABrSB  OF  ST< 
XABTIVy  THB  JTHNIB  OF  TBX  ABVIBTB  FBXSIBnTS. 

Parol  evidence  Is  admissible  in  contradiotion  to  the  trritten  statement  of  th^ 
defendant,  intended  as  a  settlement  between  the  partite,  and  also  of  tide  to  n 
slave,  under  the  pleadings  alli^inf  h^nd. 

An  agent  to  purchase  slaves,  eannot  bnj  from  himself,  or  put  one  of  hit  oim 
slaves  in,  so  as  to  charge  the  principal  with  his  price  or  value;  and 
where  there  was  deception  inducing  him  to  settle  with  the  agent,  he  will  re« 
oover  back  the  price,  as  having  been  allowed  in  error. 

Legal  interest  from  judicial  demand  on  liquidated  claims  will  be^owed,whea 
the  party  was  then  first  in  delay. 

When  a  demand  is  afterwards  set  up  for  services  'growing  out  of  a  transactioif 
already  settled  between  the  parties,  for  which  no  eharge  wfts  madie,aiid  St  Is 
not  shown  the  settlemtnt  wns  erroneous,  it  will  be  pFeanmed  tbo>  services 
were  gratuitous. 

This  is  an  action  to  recoterfWS,  the  amonnt  of  a  promissory 
note  signed  by  the  defendant,  with  10  per  cent,  interest  \  wad 
also  98^  95,  advanced  to  the  defendant  with  other  funds,  tO 
poTcfaase  slaves. 

The  plaintiff  alleges,  that  on  defendant's  retnm  from  Mary- 
land, he  informed  petitioner,  that  he  had  purehased  a  s1*t0 
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Wmtbw  Dit.  named  Dennis,  from  the  estate  of  Leo  Fenwick,  for  $800,  who 

'^^^*^* b  had  made  his  escape  and  run  away,  on  coming  to  Louisiana, 

BBowvffov  mi^  ^i^  petitioner  was  induced  from  his  representations,  to 
nvwrcxk  settle  for  the  price  and  expenses  of  said  slave,  and  allow 
the  sum  of  $829  95  therefor.  That  he  has  since  been  inform-* 
ed»  the  defendant  did  not  purchase  said  slave,  but  he  belonged 
to  the  estate  of  Alexander  Leo  Fenwick,  deceased,  of  whom 
defendant  was  administrator ;  and  iaventoried  at  $760.  That 
said  defendant,  in  consequence  of  being  put  in  possession  of 
said  property,  was  bound  to  keep  it  for  the  benefit  of  the  lega-* 
tees,  &c.  That  he  brought  the  slaves  of  said  estate  to  Louis- 
iana, and  placed  them  on  his  plantation,  not  as  lus  own,  but  for 
the  benefit  of  the  persons  interested  in  the  estate  of  Alexander 
Leo  Fenwick,  under  his  will,  and  it  was  never  intended  by  him» 
before  the  slave  Dennis  made  his .  escape,  that  he  was  to  be 
placed  to  the  account  of  this  petitioner,  &c.  He  further  al-^ 
leges,  that  the  defendant  has  been  guilty  of  gross  fraud  and 
deception ;  and  by  his  falsely  representing  the  purchase  and 
escape  of  the  slave  Dennis,  he  was  induced  to  allow  and  pay 
the  defendant  the  said  sum  of  $829  95*  He  prays  judgment 
for  the  said  sums  of  $575,  with  10  per  cent,  interest,  and 
$829  95,  also  with  interest  from  the  time  the  defendant  receiv«' 
ed  said  sum,  until  paid. 

The  defendant  pleaded  the  general  issue ;  he  admitted  he 

received  the  nett  proceeds  of  plaintiff's  draft  on  Lambeth  db 

Thompson,  to  wit:  $9,798,  but  has  faithfully  accounted  for  the 

^      same.    He  specially  denies  the  fraud  and  deception  alleged, 

and  pra3r8f  that  the  plaintiff's  demand  be  rejected,  &c* 

On  the  trial  the  plaintiff  established,  that  the  skve  Dennis 
belonged  to  the  estate  of  Alexander  Leo  Fenwick,  deceased,  of 
which  defendant  was  administrator  and  had  control ;  that  he 
took  the  slave  Dennis  out,  and  charged  him  as  one  of  the  gang 
he  purchased  for  plaintiff  at  the  price  of  $800 ;  and  that  Den- 
nis run  away  at  Cincinnati.  There  was  judgment  for  the 
plaintiff  for  $1405  95,  the  entire  sum  claimed,  with  ten  per 
cent,  on  the  amount  of  the  note.    The  defendant  appealed. 
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VoorhieM,  for  the  plaiatiff.  Wwnnw  Dt«w 


MoTut  if  7*.  ^.  LewtB^  for  the  defendant,  maintaiaed  the ' 
following  points: 

1.  The  only  question  is  the  right  of  the  plaintiff  to  te-open 
a  settlement  regularly  made  in  writing  between  the  parties,  in 
which  plaintiff,  with  a  full  knowledge  of  all  the  facts  and  his 
rights  in  law,  passed  his  receipt  in  full  and  without  any  resep' 
vation. 

2.  Had  any  question  or  reservation  heen  left  for  future  deci^ 
sion,  as  was  attempted  to  he  shown  hy  parol  testimony,  the 
same  should  have  been  inserted  in  the  receipt,  and  the  testimony 
of  Maskell  db  Baker,  (which  was  objected  to  below,)  should 
have  been  rejected,  as  contradicting  the  writing  passed  between 
the  parties* 

3.  If  the  parties  are  allowed  to  go  behind  the  receipt  and 
settlement,  then  the  charge  made  by  defendant  for  \Ab  services 
and  trouble  in  bringing  the  negroes  to  Attakapas,  should  ha\e 
been  allowed,  as  it  was  clearly  proven. 

4.  Any  admissionsi  that  dMendant  may  have  made,  that  he 
would  not  charge  any  thing  for  his  services,  were  made  in  con* 
«ideration  of  the  loss  of  the  negro  Dennis,  borne  by  plaintiff. 
But  if  he  is  to  be  held  responsible,  then  the  same  was  made  in 
error  of  law  and  fact. 

5.  It  is  admitted,  that  all  the  negroes  were  purchased  in  de* 
fendant's  name,  and  in  no  event  should  he  be  liable  for  more 
than  his  proportion,  say  as  14  to  11,  which  plaintiff  offered  be* 
fore  the  institution  of  the  suit. 

6k  The  court  erred  in  not  sustaining  the  exception  to  parol 
testimony. 

BuUard^  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  to  recover  the  amount  of  a  promissory 

note,  which  is  not  contested,  and  the  further  sum  of  9829  05, 

«i{>on  the  following  allegations.  That  in  1886  he  employed  the 

defendant  as  his  agent,  to  purchase  for  him  in  M^^^land  a 

66        VOL.        xiz. 
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WsBTcmsr  Ort.  Certain  number  of  slaves,  and  furnished  him  funds  for  thil  fut* 
^tember,i9^i,  ^^^^    .jij^^^  ^j^^  defendant  purchased  several  slaves  for  him» 

BBowiTMS  and  paid  for  them  with  his  funds,  and  on  his  return  to  Louisiana 
narmcK.  delivered  them  to  him,  infotming  him  in  the  meantime,  that  a 
certain  negro  man,  named  -Dennis ^  whom  he  said  he  had  pur- 
chased for  the  plaintiff  of  the  estate  of  Leo  Fenwick,  had 
made  his  escape  on  his  way  from  Maryland  to  Louisiana,  and 
that  he  had  cost  #800,  of  all  which  the  defendant  gave  a  writ-^ 
ten  certificate  ;  by  which  he  also  declared,  that  he  had  settled 
with  the  plaintiflT  for  the  price  and  expenses  amounting  to 
tS^  95.  He  further  alleges,  that  he  has  ascertained,  that  the 
defendant  never  made  any  suCh  purchase  as  was  represented 
by  him,  that  Dennis  never  was  sold  to  him  or  to  any  other  per- 
son by  the  estate  of  Leo  Fenwick,  but  still  belongs  to  that 
estate.  That  the  defendant,  while  in  Maryland,  was  appofaited 
executor  or  administrator  to  the  estate.  An  inventory  was 
duly  made  of  the  property  belonging  to  the  estate,  which  in- 
cluded the  negro  man  Dennis,  estimated  at  (750.  That  the 
defendant  was  put  in  possession  of  the  property,  and  was  bound 
to  keep  the  same  for  the  legatees*  That  being  thus  tn  posaes- 
sion,  he  proceeded  to  bring  them  to  this  State,  not  as  his  own, 
but  for  the  benefit  of  the  legatees,  and  that  before  the  escape  of 
Dennis,  it  never  was  the  intention  of  the  defendaxit,  that  he 
should  be  the  property  of  the  plaintiff.  He  alleges,  that  the 
defendant  had  thus  violated  his  confidence,  and  was  guilty  to- 
wards him  of  gross  fraud  and  deception^  and  he  asks  judgmeirt 
for  the  amount  thus  retained,  together  with  interest  due  in  don- 
sequence  of  his  infidelity  as  agent. 

The  defendant,  in  his  answer,  denies  all  the  (ntts  and  allega^ 
tions  in  the  petition  contafaied,  and  avers,  that  he  has  faithfuDjf 
accounted  for  the  nett  proceeds  of  a  draA  on  Lambeth  db 
Thompson,  and  he  specially  denies  all  the  frauds  charged 
against  him. 

There  was  judgment  (at  the  plaintiff  and  the  defendant  ap^ 
pealed. 

The  fint  questioD,  Whkh  has  been  presented  for  iMir  eo»' 
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fideralion,  is,  wbetber  parol  eTidence  was  adsuBaible  to  oo»»  Wkstwiv  Ui%. 
Uadict  the  written  statement  of  the  defendant,  wkiob  was  in*  ^^^"^^ 
tended  to  serre  as  eyidence  of  a  settlement  between  the  parties,     bkowksoit 
and  of  title  lo  the  negro  Dennis*    We  are  of  opinion,  that  ibe     'wwiex. 
evidence  was  properly  admitted  for  that  purpose  under  the ,  Parol evidcoce 
leadings.    The  plaintiff  alleges,  that  the  certificate  is  fake,  eoBtrMtioOon  t». 
and  that  the  defendant  had  deceived  and  defranded  him.  In  sup-  •tetemcDTS'^ 
fori  of  those  allegationa  parol  evidence  was  clearl j  admissHde.  ^^^[^    ^'^ 
It  is  contended  on  the  part  of  the  defendant,.  Uiat  by  the  laws  aetdemoit   be- 

tveea  the  par*. 

of  Maryland  be  had  a  right,  as  adttunistnUoi*  with  the  will  an-  ties,  ind  sito  of 

vexed,  to  take  the  personal  psoperty,  inctadieg  slaves,  oa  his  vndor^  ^    Si 

•wn  account,  at  the  price  of  estimajdoB)  and  that  having  by  an  ^S^'^^^ 

aceeont  rendeied  and  appfoied'  by  the  ocpbans'  eourt,  charged 

himself  with  the  slaves  injrentoried  as  the  pmperly  of  his 

brother's  estate,  they  became  his,  and  be  had  9k  right  to  dispose 

of  tbem.     Admit  this  to.  be  tisue,  the  difflcolty-  still  remains,  by 

what  means  did  the  slave  Dennia  become  die  psoperty  of ~ 

BrowBSon,  so  as  to  make  himi  accountable  for  the  loss  ?»   It  ia 

certain,  that  the  certificate  of  the  defendant  does  not  event  par-. 

port  to  convey  a  new  title  ta  the  plaintiflp;    The  consent  of 

Prownson  personally  is  nowhexe  shown  to  become  the  owner». 

Upon  the  suppositiony  the  most  favorable  to  the  defendant,  that 

having  employed  the  funds  of  the  plaintifiT  in  payment  of  the 

debts  due  by  his  brother's  estate,  his  intention  was  to  convey 

the  slave  Dennis  to  the  plaintiff;    yet  no.  such  agreement  is. 

shown  before  the  loss  of  the  slave.    As  agent  of  Brownsony to.^^5i^JjJ^^* 

purchase  slaves,  he  could  not  purchase  one  ffom  himself,  either  ?^"^.   ^r  ^ 

in  his  personal  capacity,  or  as  administrator  of  the  estate  of  put  one  of  hit 

Leo  Fenwick.    In  the  case  ofBeal  vs.  McKerniao,  6  La.  Re-  mm  to  eharge* 

ports,  407,we  held,  that  Beal,  the  agent  to  purchase  cotton,  could  ^^  £?^nee 

not  take  cotton  which  he  held  fbr  sale  himself  as  a  commission  ^vj^^   ^^^ 


merchant,  to  fill  the  order.    No  agreement  or  contract  can  be  deeeption     in- 
ducing iiim    to 
made  without  the  concurrence  of  two  minds,  and  it  is  a  legal  aettle  with  the- 

A.  l_  •11 

absurdity  to  say,  that  Fenwick  could  purchase  as  agent  for  ^f^^er  *  baek 
Brownson,  from  himself.  As  mandatory  it  was  his  duty  to  ^L^nJ'JJ^  |3! 
purchase  on  the  best  terms  ftwp  his  employer ;  as  ownev  he  l«^^  ">  erroi:.. 
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Wwmdr  Dn.  woM  natonlly  MidaaTor  to  get  the  higbeet  pike— the  two  are 
^^P*^"^^^^'  utterly  ucompaUble.      We  therefore  condade,  that  Dennis 

BBowvBOH    never  was  the  property  of  Brownsoo,  and  the  price  retained  for 

mnricK.     him  hy  the  defendant  ought  to  be  refunded  aa  having  been  al« 

Legfti  intereft  lowed  in  error. 
dmand^iS^     The  appellee  prays  for  an  amendment  of  the  judgment  ia 
q^datedeUimi,  ]u0  favori  by  an  allowance  of  interest  on  the  sum  of  $8S0  0&» 
when  tbe  puiy  according  to  article  2084  of  the  Louisiana  Code.    We  think 
debiy.  he  is  entitled  to  interest  at  five  per  cent,  from  judicial  demand 

only,  the  sum  being  liquidated,  and  he  was  then  first  in  delay. 

linieQ  a  de-  The  defendant,  by  an  amended  answer,  sets  up  a  claim  for 
wardsartup  for  ^1000  ^  oompeasation,  of  which  $760  was  stated  to  be  for 
iiM^oQt  ^\  servioes  rendered  as  agent  in  purchasing  slaves  in  Maryland, 
raShr^  wttJed  '^  bringing  them  to  Attakapas,  and  two  hundred  and  fifty 
between  the  dollars  for  negotiating  drafts.  This  account  relates  to  the  same 
^KoA.^  transactions,  and  at  the  time  of  the  settlement  no  such  charge 
iTit  not  ^own  ^^^  made  by  the  defendant.  It  is  not  shown»  that  the  settle- 
vms  ^meooiL  ^'^^^  ^^  erroneous  in  that  ripspect,  and  we  are  to  presume, 
it  will  be  pre-  that  the  services  were  gratuitous.    No  agreement  is  shown  to 

•anecl  Uie  ter-  ,    ^ 

▼ieet  were  gmp  pay  commissions. 

toHiNii. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 

District  Court  be  aflirmed  with  costs,  together  with  five  per 

cent,  interest  per  annum  on  the  sum  of  $829^  96  from  judicii^ 

demand. 


A 
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WmCKOKKP  MflDOWl  AHD  HBIBS  •••  ^OHKSOICS 

AJPVZAL  nuHf  nv  cqvbt  or  tbx  rans  DxnmicT  tob  thb  pausb  ov  it, 

HUMt,  IBM  J171MIE  OF  THS  BAVEJTH  PBMI90ro« 

The  Tdne  of  the  hire  and  cue  of  slaves,  mortgaged  and  put  in  possession  of  the 
mortgagee,  to  indemnify  him  against  an  endorsement,  will  be  allowed  in 
•onpeoaation  of  the  amoont  aetoally  paid  by  him  as  endorser. 

This  18  aa  action  to  recover  the  value  of  the  services  of  five 
staveS)  alleged  to  have  been  in  the  possession  of  the  defendants 
under  mortgage  for  the  space  of  seven  years.  Their  services 
are  alleged  to  be  worth  fifteen  dollars  per  month  each,  indepen- 
dent of  their  clothing  and  other  expenses.  He  prays  judgment 
for  the  amount  of  said  hire ;  or  if  the  defendants  succeed  in  es- 
tablishing their  demand,  that  the  amount  of  the  hire  of  these 
slaves  go  in  compensation  thereof. 

The  defendants,  heirs  of  the  late  J.  L.  Johnson,  pleaded  the 
general  issue ;  they  further  set  up  by  way  of  compensation  o( 
the  pUdntifis'  demand,  the  amount  of  an  endorsement  which 
their  ancestor  had  paid  in  bank  for  Hutchings,  and  to  secure 
which  the  slaves  in  question  were  mortgaged  and  placed  in 
their  possession. 

The  amount  paid  by  Johnson  to  the  bank  in  1837,  as  endor- 
ser of  Hutchings,  was  established  at  $3720.  The  value  of 
the  hire  and  use  of  the  slaves  was  the  subject  of  controversy, 
and  the  testimony  a  little  discordant  in  regard  ^o  the  true 
amount. 

The  district  judge,  after  hearing  all  the  evidence  decided 
there  was  a  balance  due  to  the  defendants  of  $765,  with  nine 
per  cent  interest ;  for  which  judgment  was  rendered  :  and  they 
being  dissatisfied  with  the  amount  took  this  appeal. 

Voorhies,  for  the  plaintiflTs. 

0 

Splanej  for  the  defendants. 

BulUitrdy  J.  delivered  the  epinion  of  the  court. 


Wxanav  Dit. 

HVTCHTiroa' 

WIDOW 
UTD    HXIBS 

jonraoir'a 
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4M  OASES  IN  THE  SCPIffiMS  COURT 

WuTimir  Dift,     The  Ueioiy  of  ^m  case  may  be  a eea  bj  lafaianep  Ca  the 

gg/><eiiiAgr,t84i.  ^^^^  ^^  Hutchings  vs.  Field  et  al.,  and  Hutchings  vs.  J.  L* 
■oTciiiF^.'  Johnson,  10  La.  *Rep.,  245,  257.  This  court  having  decided 
An  HEiM  in  the  c^se  fiiet  mentioned,  that  a  certain  contract  between 
i9mMMM*»  Johnson  and  others  and  Hqtohings  was  not  one  of  sale  of  the 
slaves  in  controversy,  but  rather  of  mortgage  or  antichresis,  he 
recovered  them  and  the  latter  case  between  him  and  Johnson 
was  remanded  for  a  new  trial  in  consequence  of  that  change 
in  the  condition  of  the  parties.  The  pleadings  were  amended ; 
the  defendants  claiming  in  an  amended  answer  the  amount  paid 
by  their  ancestor  in  bank,  as  one  of  the  endorsers  of  Hutchings , 
as  an  ofibet  to  the  value  of  the  services  of  the  slaves  during  a 
period  of  more  than  seven  years  that  they  were  in  possession 
of  Johnson  under  the  contract.  The  result  of  the  last  trial  was 
a  judgment  against  Hutchings  in  favor  of  the  heirs  of  Johnson 
for  a  balance  of  about  seven  hundred  dollars,  with  interest  at 
nine  per  cent,  from  1837.    The  heirs  of  Johnson  appealed. 

It  appears  that  the  amount  of  the  different  nates  of  which 
Johnson  was  endorser,  and  which  h^  finally  took  up  in  the 
Bank  of  Louisiana  at  Opelousas,  was  three  theusand  seven 
hundred  and  twenty  dollars.  That  amount  is  alleged  by  John- 
son's heirs  to  be  the  total  sum  paid  for  Hutchings,  in  a  petition 
for  a  provisional  seizure  of  the  slaves  in  1887,  which  was 
afterwards  discontinued.  The  evidence  as  to  the  value  of  the 
services  of  the  slaves  is  variant  though  not  absolutely  discor^ 
dant,  and  one  of  the  witnesses  who  had  hired  them  for  one 
year  for  $175  free  of  all  charges,  states  that  including  the 
year  1838  up  to  April,  1839,  they  were  worth  five  hundred 
dollars  per  annum,  clear  of  all  expenses,  including  the  whole 
of  the  negroes.  Assuming  that*  to  be  a  just  appraisement, 
and  we  see  nothing  in  the  record  to  contradict  it,  the  judgment 
pronounced  by  the  court  below  is  not  so  clearly  erroneous  as 
to  require  our  interference. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 


W  tttK  StAtfi  of*  LOtJlSlANA.  480 

THiBOIHBUlITX  Vm  THlBODBAinU  Wtrrrair  Dit, 

▲F^BAL  ilOX  ha  COVET  Ot  vkositM  TOB  TBX  PABIUI   Of  LAVATBTTk       ■  

TBIBOSBAVX 

A  married  wonttn  toby  lue  her  tdtor.  In  ihe  Court  of  Probates,  for  tbe  balance  '^' 

doe  her  i  and  maintain  the  abtion  vith  the  asaatance  of  her  husband,  on  a 
note  pven  in  his  name,  as  her  agent,  for  a  part  of  the  sum  coming  to  her. 

'this  is  aA  actioa  by  the  plaidtiflf  agaiast  her  late  tutor* 
daindng  the  lum  of  W39«  balance  due  oti  addount  of  the  to^ 
tonhip,  part  Df  which  is  etidended  by  a  note  df  •562»  bearing 
ten  per  cem  Interest,  exedated  by  the  defendant  the  Slst  Julyi 
I8U9  payable  twelve  months  after  ditte  to  bet  hasband*  Eli^e 
Messonier.    Bhe  prays  judgment  fot  the  said  sum  of  $929. 

The  defendant  excepted  to  the  jdirisdiction  of  the  Probate 
Conn  and  ai^erfed  that  the  District  CoUrt  alone  had  jurisdiction 
t>f  the  matters  set  up  in  this  suit. 

On  the  merits  the  general  issue  #iGLs  pleaded.  The  defen-* 
dant  also  aVeite  that  he  has  long  since  accounted  for  and  paid  to 
the  defendant  the  amount  doming  to  het  from  the  estate  of  bet 
rather,  or  from  any  other  source.  That  on  the  28th  August, 
1825,  the  platntitf  executed  a  receipt  oU  a  full  settlement, 
whereby  she  acknowledged  to  hare  received  from  him  as  hei* 
tutor  the  full  amuUttt  dUe  to  her  from  her  father's  estate ;  that 
nothing  from  the  mother's  estate  ever  came  into  his  hands^ 
That  she  purchased  a  slave  woman  named  Hyacinthe  for  up- 
wards of  f900  of  her  mother's  estate,  <fn  account  of  her 
bereditiiry  portion  in  said  estate.  He  futther  pleads  the  pre- 
scription af  four  and  ten  years  against  plaintiff's  demands 
In  an  Amended  answer  he  arers  he  gave  a  negro  woman  named 
Carmelite  for  $880,  in  payment  of  her  claims  on  him  by  a  rer- 
\nl  salei  and  ptopounds  interrogatories. 

On  these  pleadings  and  issues  the  parties  Went  to  trial. 

This  suit  was  first  instituted  in  the  District  Court  but  die* 
missed  on  a  plea  to  the  jurisdii^tion. 

On  the  evidente  adduced^  there  was  judgment  fat  $678  09# 
with  legal  interest  And  costs* 

The  defendant  appealed* 


4i*  CASl^B  IN  THE  8!fPE£ME  COCRT 

Wmvtmmjk  Dn.      CroWf  for  tke  plaintiff. 

VoorhtBs,  for  defendant  and  appellant. 


THIBODXAUX 
THIBODXAVXb 


a^ar/m^ «/.  delivered  the  opinion  of  the  court. 

Thd  plainti^  claims  from  the  defendant,  who  ,was  her  tutor* 
the  sum  of  $929,  as  the  balance  due  her  in  that  capacity. 

She  had  a  judgment  ibr  the  sum  of  $573  69«  the  amount  of 
a  note  given  by  the  defendant  to  her  husband  for  the  balance 
due  to  her.  With  the  assistance  of  her  husband  she  instituted 
a  suit  in  the  District  Court  on  this  note,  in  which  she  failed* 
that  court  being  of  opinion  that  her  remedy  was  in  the  Coort 
of  Probates,  With  the  same  assistance  she  has  brought  the 
present  suit  in  the  Court  of  Probates ;  the  payee  of  the  note 
being  her  husband,  and  the  suit  not  being  instituted  by  him* 
but  by  his  wife  with  his  assistance. 

It  does  not  appear  to  us  that  the  court  erred.  The  note  was 
given  to  the  husband  as  the  agent  of  the  wife.  This  is  ex*" 
pressly  stated  in  the  petition ;  and  the  assistance  of  the  hus« 
band,  enabling  her  to  sue,  presupposes  his  knowledge  of  the 
nature  of  her  claim,  and  his  consent  to  its  being  enforced  ;  for 
he  is  the  judge  of  the  propriety  of  the  suit,  and  it  cannot  be 
supposed  that  he  assisted  her  in  an  improper  one ;  much  leas 
one  that  is  detrimental  to  his  own  rights. 

The  husband  might  indeed  have  considered  the  note  as  his  own 
property  ;  transferred  it  or  instituted  suit  on  it  in  his  own  name« 

w 

This  he  has  not  chosen  to  do  ;  but  on  the  contrary,  has  coa-^ 
sented  to  assist  his  wife  in  two  suits  in  her  own  name  brought 
on  this  same  note  as  owner  of  it.  His  recognition  of  the  right 
of  his  wife  would  certainly  repel  him,  if  he  were  now  seeking^ 
to  treat  the  note  as  his  own  property. 

We  have  not  considered  the  other  part  of  the  plaintiff's  de- 
mand, as  she  has  not  appealed. 

The  judgment  of  the  Court  of  Probates  is  therefore  affirmed 
with  costs. 
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AHIHBBaoira  ADMUnSTBATOK  m.  BIBIMAUM  Watnas  Ou. 

Amju*  ndx  nn  coumT  ot  vbobatm  vob  th«  #AAitK  ov  tr.  xAStb      AOKXHXtiautbB 

All  appeal  will  not  be  dinaiMe^,  Ibr  want  of  eitation  dt  appeal,  irhen  It  wwi  lim]itAi:i.*»  ab* 

aasMd  liy  the  &nlt  of  Hm  appdlae.  xiHifXEAimA 

It  U  no  groaiMl  for  a  eondnaanee  tkat  a  witneii  it  inaanie,  and  time  is  alked» 

that  he  maj  reeoTsr,  and  hii  depotitKan  be  taken^  eapecially  when  it  ■«  not 

iliown  he  wonld  be  able  to  testify  in  a  reaaonable  time. 
When  tile  answer  leti  np  no  ipeeial  oontraet^  aeontinnanee  need  not  be  allowed 

ibr  the  partj  to  proenre  the  tetUmony  of  a  witneta,  at  it  is  Unimportant  to 

tlie  defence  to  proTe  one. 
Wliere  a  person  has  treated  with  a  minor,  he  eannot  plead  the  ni^itf  of  the 

agreement,  when  tottght  to  be  enforoed  after  tlie  dimbilily  lias  eeased. 
Where  a  elaim  agalut  an  estate  it  onliqpidated,  or  the  curator  otgiBett  and 

refutes  tb  approTO  tt,  the  party  may  sue  on  It  in  the  Court  of  Probates|.  bul 

he  eannot  have  esecntioQ  immediately,  at  it  must  be  paid  eouatti'renily  with 

oiner  ereoitort. 
Claims  against  estates  in  the  eourse  of  administration,  bear  UgriU  interest  from 

the  time  they  are  due  and  payable,  although  unliquidated. 

The  administrator  of  W.  F.  AndetBon,  deceased,  claims  the 
sum  of  MOOO,  from  the  defendant,  Emily  A^  Birdsall,  as  ad* 
mmistratrix  of  die  estate  of  her  deceased  husband,  P.  G» 
Birdsall;  being  for  the  wages  of  W.  F.  Anderson,  as  a  clerk 
in  the  store  of  F.  O.  &  J.  B.  fiirdsall,  for  three  years,  and  up 
to  the  time  of  bis  death,  in  September,  1889.  He  prays 
judgment  against  the  estate  administered  by  the  defendant, 
and  also  against  J.  B«  Birdsall  the  sunriTing  partner. 

The  defendants  excepted  to  die  action,  as  against  the  suc" 
cession  of  a  deceased  partner,  and  die  survivor  in  the  Probate 
Court;  especiaUy  as  the  demand  was  against  a  mercantile 
firm.    It  was  dismissed  as  to  J.  B.  Birdsall* 

The  administratrix  pleaded  the  general  issue :  and  averred 
that  no  recovery  could  be  had,  as  the  deceased,  W.  F.  An- 
derson, #as  a  minor  when  he  engaged  himself  as  a  clexk,  and 
when  the  services  were  rendered,  and  that  his  parents  alone 
could  legally  claim  them ;  and  finally,  Ihat  the  services  were 
not  wordi  what  was  claimed»  dklb. 

.  Upon  these  pleadings  and  issues  the  cause  was  tried.    The^ 
M        VOL.  xn. 


4to  CASES  IN  THE  SUPREME  COURT 

Wmtbbk  Dis.  questions  of  law  raised  in  the  course  of  the  trial  are  fully  stated 

JLD^^«)»     From  the  testimony  adduced,  the  Judge  of  Prohates  was 
BriiDg^L's  AD-  ^^  opinion  the  plaintiflTs  demand  was  shown  to  he  worth  in 
MnnsTRA-Miix.  the  aggregate  $1260,  from  which  a  credit  of  $674  76  was  to 
be  deducted,  leaving  a  balance  of  $585  25,  for  which  judg- 
ment was  rendered.     The  defendant  appealed. 

Splane,  for  the  plaintiff. 

Dwight  fy  CribbonSy  for  the  defendant. 

Bullardy  J.  delivered  the  opinion  of  the  court. 

The  administrator  of  the  estate  of  W«  F.  Anderson  instituted 
the  present  suit  against  the  administratrix  of  the  estate  of  F. 
G.  Birdsall,  deceased,  and  against  James  B.  Birdsali,  surviving 
partner,  to  recover  the  value  of  his  intestate's  services  as  clerk 
of  the  firm  for  three  years  previous  to  his  death,  which  he  fixes 
at  three  thousand  dollars. 

James  B.  Birdsall  excepted  to  the  jurisdiction  of  thiB  Court  of 
Probates  ;  his  plea  was  properly  sustained,  and  the  suit  dis- 
missed as  to  him. 

The  other  defendant,  after  setting  up  some  exceptums  as  to 
the  propriety  of  the  plaintiff's  appointment  to  administer  on  Ihe 
estate  of  Anderson,  which  seems  to  have  been  disregarded  by 
the  court,  finallj  answered  by  denying  the  allegations  in  the 
plaintiff's  petition.  *  Ske^  further  denies  the  right  of  the  ad- 
ministrator, to  recover  the  wages  of  the  deceased,  most  of 
which  were  earned  while  he  was  a  minor,  he  having  died  at 
the  age  of  twenty-two  years.  She  further  denies,  that  his  ser- 
vices were  worth  the  amount  claimed,  and  avers  that  he  receiv- 
ed in  his  lifetime  the  full  amount  due  him.  She  further  ex- 
cepts, that  the  claim  never  was  presented  to  her  before  bring- 
ing suit,  as  the  law  requires. 

^fter  the  suit  had  been  discontinued  as  to  the  surviving  part- 
-  ner,  Henry  C.  Dwight,  who,  it  appears,  had  purchased  hia  in-* 
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Xexeni  in  the  concern,  and  became  liable  for  his  share  of  the  Wwmv  Dir. 
debts,  came  forward  with  a  petition  of  intervention,  setting  ^P*^"*^^^}^ 
forth  these  facts,  and  offers  to  sustain  the  defendant  in  her  ie^    audbmoh's 

ASXUIXtTBATOa 

fence.    As  he  asks  no  judgment  in  his  own  faror,  and  no  judg-  «*- 

ment  was  pronounced  as  to  nun,  and  he  is  not  a  party  to  this  xmt'nuTEiz. 
appeal,  no  further  notice  of  his  intervention  is  required. 

The  codirt  having  pronounced  a  judgment  against  the  ad- 
ministratrix for  a  balance  due  to  the  deceased,  she  appealed. 
The  judgment  was  rendered  on  the  17th  of  August,  1840,  too 
late  to  prosecute  an  appeal  to  the  August  term  of  this  court 
for  that  year,  and  the  appeal  was  made  returnable  at  the  pre- 
sent term.    The  appellee  however  brought  up  the  transcript 
last  year  together  with  the  petition  of  appeal  and  the  bond, 
having  waived  all  formalities  ;  but  the  court  refused  to  try  it 
before  the  proper  return  day.    The  appellee,  now  moves  to 
dismiss  the  appeal  on  the  ground,  first,  that  it  was  not  made 
returnable  to  the  proper  time  ;  and  secondly,  that  no  citation 
has  been  served.    We  cannot  grant  his  motion.    We  have        Aa  appetl 
already  expressed  our  opinion,  that  the  appeal  was  propedy  ^^^       £^ 
made  returnable  at  the  present  term,  and  it  is  manifestly  the  ^"**,^i*^hen 
fault  of  the  appellee,  that  .no  citation  issued,  as  he  bad  taken  Jt  was   «sund 

'^^  ^  '  1>y  the  fiMilt  of 

the  transcript  out  of  the  ofike^  and  waived  citation.  ae  appellee. 

The  appellant  calls  our  attention  to  a  bill  of  exceptions,  upon 
which  he  relies  to  show,  that  a  postponement  of  the  trial  was 
improperly  refused.  The  ground  for  the  continuance  wps,  that 
a  commission,  issued  to  take  the  deposition  of  J.  B.  .BirdsaD, 
couM  not  be  executed*  because  he  waji  insane,  but  was  expected  ,^  . 

*  It  18  no 

to  recover  shortly,  and  the  postponement  was  asked  for  a  period  g^ouad  for  a 
not  exceeding  one  year.  The  affidavit  sets  forth,  that  the  de-  that  a  witness 
femlant  .expects  to  prove  by  the  absent  witness  a  special  con-  tfme* Unasked 
tract  for  wag^s  at  the  rate  of  $l2i  per  month  for  the  first  year,  ^J^  ™y  J^I 
and  $20  for  the  second  and  third,  with  board,  washing  and  deposition  be 
lodging;  and  that  he  had  been  fully  paid.  The  court  over- ciai]y ' when  it 
ruled  the  motion  on  the  ground,  that  the  witness  was  interest-  "^JJ^  be'^ablc 
ed,  being  a  former  partner ;  and  originally  a  party  to  this  suit.  ^  testify  in 
The  Qourt,  in  our  opinioo,  did  not  err  in  refusing  the  continu-  time. 
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Wwrtikfr  Un.  Mice»  although  he  ii^ay  not  haye  giren  the  best  reason  for  iu 

^'^^*^'"^^'^^*^  The  an8W6r  does  not  set  up  a  special  contract  with  yoong  An- 

▲xuBmsoH's    dcorson*  and  consequently  it  was  not  important  to  the  defence  to 

V9.         prove  one.    The  affidavil  does  not  show  a  probability,  that 

^,^Si^^  BirdaaU,  the  absent  witness,  would  be  in  a  situation  to  testify 

WImk  the  ^^^^  a  reasonable  time* 
tttowcr  Mts  vp     That  part  of  the  defence,  which  sets  up  the  minority  of 

no  fpeeud  con* 

trMtyfteontinu.- young  Anderson  as  a  ground  ibr  not  paying  him  or  his  ad- 
bTiiUoiMd  for  miiistrator,  cannot  arail  the  defendant.  Having  treated  with 
J^|^,,q£^  ^  the  minor  himself,  she  cannot  plead  the  nullity  of  the  agree- 
^dt^MM^Yt  is  "^®*^^»  "^^^^  sought  to  be  enforced,  after  the  disability  has 
SSTSt^  to  ceased ;  La.  Code,  1785.  It  does  not  appear,  that  the  father 
proreone^  or  any  othet  person  standing  in  loco  paterUiif  intervened  in 
-When  a  ^^^  contract,  much  less  has  set  up  any  claim  to  the  wages  due 


H^J^t*®  «^  Another  exception  remains  to  be  disposed  of,  to  wits  that 
nnmtjr  of  the  this  claim  was  not  first  presented  to  the  administrator  for  his 
When  MNtgfat  to  admis(rion.  Article  984  of  the  Code  of  Bractice,  it  is  true,  pro- 
lier  the  diiabil  ^^8*  ^^^  ^  bearer  of  a  claim  for  money  againsi  a  succession 
'*^*"^*^ administered  by  a  curator,  executor  or  administrator,  shall 
claim  aaaioit  Commence  an  action  against  such  succession,  beftre  presentbg 
liq^£ited|'  ^  ^  plaim  to  the  curator.  But  ws  understand  this  provision  to 
MTttttdTrefol  *Pl?^y  *^  liquidated  claims  only ;  for  a  subsequent  article  de- 
nt feo  approre  clar^e,  that  if  the  claim  **be  not  liquidated,  or  if  the  curator, 
mi^  me  onH  ^m  have  any  objection  to  it,  and  subsequently  refuse  to  ap- 
^obatesT^Vot  P^^^^  '^^  ^  bearer  of  the  evidence  of  such  claim  may  bring 
ttem^  "^  wit  in  the  ordinary  manner  before  the  Court  t>f  Probates,"  Ac. 
«i^t^»  M  It  Art.  0B6.  In  the  present  case  the  claim  is  unliquidated,  and 
eonemrent^  consequently  the  exception  cannot  avail  the  defendsent.  But 
diion.  ^^  ^  ^^^^  ^^^  foUoT^  that  the  plaintiff  will  b^  entitled  to  an  execu- 
asidnit  eBti^t  ^^^  ^^  ^^^®  *  ^^^  ^®  claim  can  only  be  paid  in  concurrence 
in  ihe  eoane  ^iththe  other  creditors.-   Arts.  987, 1068  et  seq. 

of   aduunistra- 

tioi^  hear  le^     Upon  the  uierits,  the  judgment  does  not  appear  to  us  so  un- 

the  time  tliej  atippprted  by  evidence  as  to  justify  our  interference.     We  are 

pmhie^ai^'  ^^^  Satisfied,  that  injustice ilas  been  done  the  defendant. 

vniiq^Mei.        Interest  was  properly  allowed  at  five  per  cent,  frem  the 
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death  of  the  defendant's  intestate ;  it  net  being  shown,  that  the  Wbstikh  Dis. 

estate  was  insufficient,  and  we  are  to  presume  it  solvent.  Code    ^^^^* ^ 

of^  Practice,  089.  ..';!^!!!!"'" 

It  is  therefore  ordered  and  decreed,  that  the  judraient  of  the         «•• 

BnUl8A£L*l  AD- 

Court  of  Probates  be  affirmed  with  costs.  jajritniATux. 
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WKSTEiRN    DISTRICT. 

■ 

ALEXANDRIA^  OCTOBER  TERM,  1841- 

GAS  UGHT  A  BAKKIHQ  CO^  »•>  NimAJU:.. 

JLPFBAI^  TBOX  THS  COVHT  of  ¥BX  BBYSKTB  DISmiCT,  FOR  TEX  PABI8H  OF 
CATAHOVLA,  THS  JUDGB  OF  TBI   flXTH  FBMIBIire. 

Two  witnesses  are  required,  not  only  to  the  protest,  but  to  the  reoord  of  the  WsBmur  Dii» 
eertifieate  of  the  notary,  under  theaetof  1821;  and  thisaot  isnotsuper-  _^^^^^>^^** 
teded  by  that  of  1887 ;  both  of  which  require  the  cer^j^itftf  of  protest  to  be  gas  uoht  ato 
attested  by  two  witnesses,  to  be  mdlencs  of  notice.  BAHKnie  co^ 

This  is  an  action  against  the  endoieer  of  two  promiasory 
notes,  amounting  to  $2,926,  discoiinted  in  Bank.  The  defen- 
dant pleaded  a  general  denial.  There  was  Jodgment  for  the 
plaintifi,  and  die  defendant  appealed. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  protests  of 
the  notes  sued  on  to  prov€  demand,  to  the  intoduction  of 
which,  defendant's  counsel  objected,  on  the  ground  that  the 
two  subscribing  witnesses- in  whose  presence  the  protests  have 
l^en  Aade,  did  not  sign  the  protests,  and  that  these  acts  are 
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WssTxur  Dig.  not  such  as  are  required  by  law  to  make  proof  of  themselveai 
^^    *    -1 .  of  the  facts  contained  in  them.    The  objection  was  oTermled 
^BAHiiTO  co^  ^^  ^^^  defendant's  counsel  excegtedt 

^'*  The  plaintifis  then  offered  the  testimony  of  witnesses  to 

prove  the  death,  acts  as  notary  and  other  conduct  «f  the  notary 
who  made  the  protest;  which  was  objected  lo  on  the  grounds 
that  it  was  not  authorized  by  the  allegations  in tke petition: 
Also,  the  plaintiffs  offered  in  eridenoe  the '  certifeates  ap^ 
.  ponded  to  the  protests,  signed  by- the  netafy,  to  prove  notice 
to  t]ie  endorsers;  to&e  introduction  of  which,  defendant  oh* 
jected,  on  the  grounds,  that  they  were  not  in  accoidance  with 
the  statute :  that  it  did  not  appear  the  notary  kept  any  book  in 
which  these  entries  were  made ;  that  they  are  not  s^ned  by 
two  witnesses,  and  do  not  appear  to  be  in  this^hand-writing  of 
th^  notary  or  signed  by  him :  but  the  court  overruled  the  ob« 
jections  and  received  the  certidcates. 
The  defendant  took  his  bill  of  exceptions. 
The  protest  was  signed  in  the  presence  of  two  witneiseBf 
'but  the  certificate  of  the  notice  to  the  endorser  waa  signed  by 
the  notary  alone.. 

Mayo  ^  PurviSf  for  the  plaintifis  and  appellees,  urged  the 
affirmance  of  the  judgment. 

* 

.  Garrettf  for  the  defendant,  insisted  that  the  certificate  of  the 
notary  was  wholly  imsufficient  as  evidence  of  notice  to  the 
endorser.  The  act  of  1821  is  express  that  the  certificate  must 
be  recorded  and  attested  by  two  witnesses* 

Bidlardf  J.  delivered  the  opinion  of  the  Court. 

This  is  an  action  against  the  en^onp^r  at  twp  ptnfniasoxjr 
notes.  The  only  question  which  the  cascf  ptjisents,  iselatea  t4i 
the  sufficiency  of  the  evid/tnce  of  AoUee  of  ^ro,teflt. 

The  pluintiffi  gave  in  evidewys  a. protest,  made  by  a. notary 
public  which  appeara  to  be  segtdiHr ;  it  j0  fttteated  by  two  wit- 
nesses, asid  bears  the  .notary*^  seai}^  On  the  mne  sheet  is  a 
certi^cate  of  the  notary  under  his  ftedi}  btamg  the  s%pe  dat« 
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>(rith  the  protest,  but  not  attested  by  any  witnesst  and  not  pttr-  WatTsair  Dm. 
porting  ever  to  have  beem  recorded,  in  wiiich  the  notary  states  — 

the  manner  in  which  the  ent^rsers  were  notified  of  the  de-  ^slvKura  coT* 
mand  made  upon  the  drawer  a^d  his  feiinre  to  pay^    The         ^* 
written  notice  which  he  certifies  was  forwarded  by  the  first 
mail,  addressed  to  the  defendant  at  his  domicil  in  Sicily  Island^ 
was  safficieni  if  «the  certificate  of  the  notary  without  witnesses 
famish  siificient  legid  proof  of  the  tact. 

Undei  t&e  act  of  18&1,  concetning  protest  of  Bills  of  Ez^ 
ehange  and  Promissor]^  Notes,  and  notices*  dbc,  such  eertifi^ 
cate  would  be  elei^Iy  in^fificient.  That  act*  required  the 
notaries  to  keep  a  separate  book  in  which  they  shall  transcribe 
and  record  by  order  of  date^,  all  the  protests  made  by  tham> 
wUh  mention  of  the  notices  which  they  hare  giren  of  the  same 
to  the  drawers  or  endorsers,  together  with  the  name$  of  the 
said  dmwers  and  endorsers,  the  date  of  said  notices,  and  the 
manner  in  which  they  weje  served  or  forwarded  to  the  said 
drawers  or  endorsers^  which  declaration  duly  recorded  under 
the  signature  of  the  said  notary  public  or  parish  judge,  and 
two  witnesseSf  shall  be  considered  aad  teceired  as  legal  proof 
of  said  notices. 


Under  this  statute  it  was  held  at  Bh  eftrly  period,  that  net  ^^^^^^  ^ 

only  two  witnesses  were  required  to  the  protest  itself,  but  to  quured,       not 

oDiT  to  toe  pvo* 
the  record  of  the  certifieate.'*^  Martin  N.  S.  61 L  ttet,  bat  to  t^ 

The  act  of  1837>  amendatory  of  the  one  above  mentioned,  eertifiMte  of 
under  which  it  is  contended  this  certificate  is  valid  and  suffi-  ^  "Sft^t^ 
cientf  enaote  that  notaries  are  authorized  in  their  protests  to  ^^^U  •xkd  thit 

ftctia    not  «* 

make  mention  of  the  demand  made  upon  the  oraweifi,  accep-  peneded      hr 
tor«  or  person  on  whom  such  order  or  bill  of  exchange  is  drawn  both  of  -whieb 
or  given,  and  of  the  manner  and  circumstances  of  such  i^^^^^^^Z 
mand,  "and  by  certificate  added  to  $uch  proteet  to  state  the  fcrted^b^'^tli^' 
manner  in  which  any  notices  of  protest  to  drawers  and  en*  ▼itneuea,  to  be 
dorse Ts^  &c.,  weie  served  or  fori^irarded ;  and  whenever  they  ootioei 
shall  have  so  done,  a  ceHiJied  copy  of  stich  protest  and  eer^^ 
ti^ficate  shall  be  evidence  qf  all  the  metiers  therein  stated.'*^ 
Acts  #f  1887»  page  76. 
67        VOL,  xtz» 
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Wmtbeh  Dis.  Thin  is  the  fint  occasion  within  our  knowledge  apon  which 
.  ^^^^»'^^-  a  simple  certificate  of  the  notary  without  the  attestation  of 
•At  ti»BT  AWB  witnesses  and  nerer  recorded,  has  been  presented  as  evidence 

BAWKIirO  00.,  '  ^ 

of  notice  to  endorsers  unde^r  the  statute.  Its  sufficiency  de« 
pends  upon  the  question^  whether  the  act  of  1827  repeals  dial 
of  I82I9  in  this  respect.  In  the  case  of  Whittemore  ts.  Leak 
and  Howell;  14  La*  Rep.  894;  the  question  was  raised  by 
the  counsel,  but  we  held  that  in  as  much  as  the  copy  of  the 
certificate  of  notice  in  that  ease  exhifiited  the  names  of  two 
attesting  witnesses,  we  would  presume  they  had  signed  the 
erigiaal,  and  that  consequently  it  was  not  necessary  to  decide 
how  far  the  statute  of  1821  had  been  repealed  or  modified  by 
tha^  of  1827. 

There  is  clearly  no  expsess  repeal.  The  4th  section  de- 
daree  that  all  acts  and  parts  of  acts  contrary  to  the  purport  of 
Ais  act  be,  and  the  same  are  hereb/  mpealed.  This  repealing 
clause  does  no  more  than  annonnce  the  weU  known  principle 
of  law,  that  when  the  provisions  ot  two  statotes  are  contirary 
to,  or  irreconcilable  with  each  other,  the  prior  is  abrogated  by 
the  posterior  one.  May  not  these  two  statotes  well  stand  to- 
gether ?  and  are  we  not  bound  to  regard  the  provisions  of  the 
latter  as  cumulative  ?  If  we  were  to  say  that  the  attestation 
of  two  witnesses  may  be  dispensed  with  as  to  the  certificate 
of  notices,  the  same  reason  applies  to  dispense  with  them  in 
the  body  of  the  protest  as  to  demand  of  the  acceptor  or  maker. 
The  act  of  1827  makes  no  mention  of  witnesses  in  either  caae. 
But  it  speaks  of  a  protest,  and  a  protest  according  to  the  ex* 
isting  law  necessarily  applies  the  presence  of  witnesses  as 
indispensable.  A  certificate  added  to  a  protest  is  not  neces* 
sarily  a  separate  act,  it  may  be  and  by  the  practice  of  some 
notaries,  frequently  is  a  bontinuation  of  the  same  act  of  protest 
so  that  the  same  witnesses  may  att^t  both.  It  is  true  that  no 
law  requires  the  notices  to  %e  given  simultaneously  with  the 
protest,  and  the  certificate  of  notices  is  necessarily  subaequent 
in  point  of  time,  but  there  are  obvious  reasons  for  requiring 
the  attestation  of  witnesses  to  the  certificate,  even  if  tie  re« 
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cording  be  dispensed  with,  as  a  check  upon  the  notary  and  to  Wxstsrv  Ph. 
prevent  him  from  adding  a  certificate  afterwards  and  antedat-  *    >-I 

ing  it.    It  aippears  to  us.  that  the  two  statutes  must  be  taken  *^»  "^^'^  ^^ 
and  construed  as  laws  in  pari  materiA;  and  we  cannot  sup*  v«. 

pose  that  the  legislature  intended  to  give  to  the  simple  naked 
certificate  of  a  notary  the  effect  of  full  proof,  and.  to  dispense 
not* only  with  the  recording  by  order  of  dates  of  the  protests 
of  notaries,  but  at  the  same  time  with  the  attestation  of  wit- 
nesses to  the^  certificate.  Such  a  practice  would  leave  parties 
at  the  mercy  of  a  notary,  who  cannot  be  permitted  as  a  witness 
to  contradict  his  own  act.  We  are  confirmed  in  this  view  of 
the  case,  by  what  we  believe  to  be  the  general  practice  under 
that  statute  sinC^  its  enactment,  and  in  matters  of  commercial 
usage  ^  it  is  dangerous  to  intiovate  too  lightly  until  the  legisla- 
ture shall  declare  that  such  cettificates  Bhall  suffice,  we  cannot 
sanction  a  deviation  from  what  we  consider  a  legal  form. 

The  original  protest  ai^d  certificate  were  given  in  evidence 
and  accompany  the  transcript.  It  is  shown,  that  the  certificate 
is  not  in  the  handwriting  of  the  notary,  though  signed  by  him ; 
and  that  after  his  death,  the  parish  judge,  in  making  an  inven- 
tory of  his  estate,  found  no  book  of  record  of  protests  or  certi- 
ficates  of  notices ;  and  that  he  was  careless  in  his  mode  of 
doing  business  as  a  notary.  It  appears,  that  he  kept  no  memo- 
randum of  such  transactions,  except  very  short  and  vague  ones, 
for  the  purpose  of  getting,  paid  for  his  protests.  None  of  the 
cases  cited  ^by  the  counsel  for  the  appellee,  appear  to  us  to 
sustain  him.  In  the  case  of  Ballard  vs.  Wilson,  5  Martin,  N. 
S.,  196,  the  notary  was  sworn  as  a  witness.  The  memoran- 
dum made  by  him  was  per  se  a  mere  nullity,  and  was  used 
only  to  refresh  the  memory  of  the  witnesses.  Notice  must  be 
shown  either"  by  testimony  under  oath^  or  by  an  official  certi- 
ficate in  strict  compltaqce  with  legal  forma. 

It  is  therefore  adjudged  trod  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  that  ours  be 
for  the  defendant  as  in  the  case  of  a  non-suit,  with  costs  in 
bolh  courts. 
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Wumir  Ihfc  «A»  BAKK  M  PHBI.F8. 

AiMuL  iBox  rwM  covBT  w  n»  svmrrB  BiiTwnrr  torn  ivsfabimi  or 


ttJUl  BAKK 

tW.  CATABOOLA,    TUB  XVBeS  OV  THX  SXTXBTS  MmiBiye^ 


Th«  MTtifiMte  of  the  noteiy  miut  be  reeorded  tad  attested  bj  tvo  vitiieMes, 
to  be  adminible  as  eTtdenoe  of  notiee^ 

t 

This  18  aa  action  ajpunst  the  maker  and  eodoner  of  a  pro* 
missory  note. 

The  maker  made  no  defence.  The  defendant,  Phelps, 
pleaded  the  want  af  legal  notice  as  endoxsejTydbc.  The  notary's 
certificate  was  not  recorded  and  not  attested  hy  two  witnesses. 
The  notary  being  dead,  the  certificate  was  the  only  evidenee 
of  notice.  It  was  objected  to  as  insufficient,  bat  admitted,  and 
the  defendant  excepted.  * 

There  was  judgment  for  the  fiaintiffi,and  the  endorser  alone 
appealed. 

Moj/o  4r  Purvis^  for  the  plaintifls. 

PhelpSf  in  propria  persona. 

Buttardi  /.  delivered  the  opinion  of  the  court. 

The  endorser  of  a  promissory  note  is  appellant  from  a  jadg« 
ment  rendered  against  him  as  such.  He  speciaDy  denied  no- 
tice of  a  demand  of  the  drawer,  and  his  refusal  or  neglect  ta 
pay.  And  the  only  evidence  ofiered  by  the  plaintifis,  to  prove 
such  notice  was  the  certificate  of  a  notary  public,  without  wit^ 
nesses.  The  case  cannot  be  distinguished  from  that  of  the 
same  plaintifis  vs.  Nattall,  just  decided ;  ante  447. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  jadg« 
ment  of  the  District  Court  be  avoided  and  reversed,  and  that 
ours  be  for  the  defendant  as  in  the  case  of  a  non-suit, 
costs  in  both  courts. 
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BOUUm  4t  GBAIV  «i*  JlBinUMIS.  Wwmur  Dit. 

October,  1841. 

AffriAX    FBOM    THX    COUST    OV    TBB  TXIITB  UlTEICTy    lOB    IBS    PAEini  Of  -- 

mossRT*  k 

CASDOy    JVDei  CAXPBIUi  PEISIllUrS.  CKAIIT 

91. 

lo  a  Kiit  on  a  /Mn^  fioff ,  where  it  ii  shown  the  defendant  sigined  as  toretj  ftr       '»*»*• 
the  other  maker  i  although  the  obligatloo  be  jmnt  mdy  in  Ugform,  yet  the 
■nretf  it  boand.for-the  whole  debt,  or  is  liable  m  solufs. 

This  18  «n  action  on  the  following  note  against  one  of  th« 
makers  only ;  McLeod,  the  other,  being  dead. 

''  Shreveport,  Jtdy  Ut,  1889." 
**  t%460.— One  day  after  date,  we  frwnUe  to  pay  to  the 
order  of  James  G.  Jones,  the  sam  of  twenty-ibur  hundred  and 
fifty-nine  doUars,  for  Yaloe  received/* 

'•J.  C.  MeLxon/' 
«W.  Jenkins/' 

The  defendant  Jenkins  akme  is  sned.  The  plaintiffs  allege, 
he  is  surety  for  McLeod,  and  consequently  bound  for  the  whole 
debt.  They  paopounded  interrogatories  touching  the  surety- 
sypy  which  were  neglected  to  be  answered,  and  taken  for  coft- 
fesaed. 

The  defendant  admitted  his  signature  and  pleaded  the  gen* 
eral  issue ;  and  denied  specially,  that  the  plaintiffs  were  the 
proper  and  legal  owners  of  the  note  in  suit. 

The  district  judge  was  of  opinion,  from  the  tenor  of  the 
obligation,  that  it  was  joint  ordy^  and  that  the  defendant  was 
liable  for  only  one  half.  Judgment  was  rendered  accordingly, 
and  the  plaintiffi  appealed. 

■ 

Cmm,  for  the  plaintifi  and  appellants. 
GUkBfti  for  the  defendant. 

JIfarHn,  /•  delivered  the  opinion  of  the  court. 

The  plaintiffs  are  appellants  ftom  a  judgment,  in  which  they 
hare  recovered  one  half  only  of  the  amount  of  the  note,  on  • 
i^ch  the  suit  is  brought.    It  was  signed  by  another  person  ! 
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WBsTBwr  Dis.  and  the  defendant,  and  is  therefore  on  its  face  a  joint  note,  or 
October^^^i-  obligation. 

BOBKBTt  k        The  plaintifis  and  appellants  allege,  that  the    defendant 
vt.  signed  the  note  as  surety.     To  establish  this,  they  propounded 

an  interrogatory,  which  the  defendant  failed  to  answer,  and  it 
must  therefore  be  taken  pro  cor^eaBO.  Although  on  the  face 
of  the  note,  judgment  should  have  been  given  for  the  defend- 
ant's virile  part  only,  the  circumstance  of  his  baring  entered 
into  a  contract  of  suretyship,  entitles  the  plaintifis  to  a  judg- 
ment against  him  «s  a  surety,  notwithstanding  the  instrument, 
which  is  the  evidence  of  the  debt,  represents  him  as  a  joint 
debtor,  and  as  such  liable  for  only  half  of  the  debt.  The  de- 
fendant, by  failing  to  answer  the  interrogatories,  has  admitted 
that  he  is  a  surety.  He  has  not  said,  that  he  is  surety  only  for 
a  part ;  and  we  must  consider  him  as  a  surety  for  the  whole. 

The  District  Court,  in  our  opinion,  erred  in  restricting  its 
judgment  to  one-half  of  the  amount  of  the  note. 

It  is  therefore  ordered,  adjudged  and  decreed,  thai!  the  judg- 
ment of  the  District  Court  be  annu^ed,  avoided  and  revened : 
and  proceeding  to  give  such  judgment  as  in  our  opinion  ought 
to  have  been  rendered  in  the  court  below:  It  is  ordered,  ad- 
judged and  decreed,  that  the  plaintiffs  do  recover  of  the  de- 
fendant two  thousand  four  hundred  and  fifty*nine  dollars,  and 
eleven  cents,  with  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum,  from  the  90th  November,  1840,  until  paid ;  and  coaU 
in  both  courts. 
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BKAXDm  Err  AXm  m*  GABRBfR  ET  Aim  Wivmir  Dig. 

OctoberslUl. 

▲VPBAL  ntOX  THl  COURT    OF    THI  SXTUTTB  SIITBICT,    VOE    TBI  FAMISH  OF 


BKAVDim  IT  AL. 
OABBVTT  XT  11. 


OUACHITA,  THE  JUDOX  OF  THE  SIXTH  FRXSIDIVO. 

OAHBXTTXTll. 

In  «n  setion  on  a  joint  obligation,  when  it  is  shown,  two  of  the  parties  dgned  as 
sureties  of  tiie  third,  any  pajBents  made  by  the  prtneipal  debtor,  will  lie 
imputed  and  go  to  the  extinguishment  of  the  debt,  and  jadgment  given  lor 
the  balance,  against  the  principal  and  sureties  in  ootido. 

This  is  an  action  on  a  promissory  note  against  the  makers, 
who  all  sign  as  joint  obligors. 

The  defendants  severed  in  their  answers.  Oarrett  admitted 
the  note  was  given  for  his  debt  and  sole  benefit,  and  set  np  a 
payment  of  about  91d23forthe  price  of  certain  cotton,  sent  by 
him  to  the  plaintifft. 

The  two  other  defendants  pleaded  the  general  issue,  and 
averred  the  note  and  debt  were  paid  and  extinguished  by  the 
principal  debtor  and  their  co-defendant.  They  aver,  they  are 
only  sureties  of  Oarrett,  and  plead  the  benefit  of  discussion. 

It  was  fully  shown,  the  two  last  defendants  (Pinnell  6c  Peck) 
were  the  sureties  of  Garrett,  and  that  he  had  made  payments. 

The  district  judge  however  considered  all  the  parties  as  joint 
obligors,  and  each  only  bound  for  his  share.  That  Garrett,  the 
principal  debtor,  (and  who  had  absconded,)  was  entitled  to  the 
credit  of  $1323,  which  extinguished  his  share  of  $888  38,  with 
a  reserve  over  of  i490.  Judgment  was  given  in  his  favor  and 
against  the  two  sureties  each  for  9888  88.  They  alone  have 
appealed. 

McthArt^  fbr  the  plaintiffir. 
Copley^  Downs  fy  Garrett^  contra. 

BuUardy  /.  delivered  the  opinion  of  the  court. 

•  

This  is  an  aotion  against  Oarrett,  Pinnell  &  Peck  upon  a 

promissory  note,  in  the  forn  of  a  joint  obligation,  for  tMOCK 

The  two  latter  av»r  in  their  answer,  that  tbcfjr  were  in  point  <rf 
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WnTBRN  Disw  fact  sureties  to  Gamtt.    Bat  they  were  condemned  as  jokt 

October^ IMU_  obligors,  and  they  have  appealed.     Garrett  is  not  a  party  to 

sftAxoKEXTALk  the  ftppeal  \  hot  it  becomes  necessary  to  go  into  his  defence^ 

•AMMwtTvr  Au  as  it  appeared  by  answers  of  the  plaintiffs  to  interrogatories^ 

that  the  whole  debt  Was  Garrett's,  and  that  the  co-obligors  were 

his  sureties*    It  follows,  that  any  defence,  of  which  Gkurrett 

conld  avail  himself,  may  be  used  by  the  sureties. 

Garrett  answered  by  averring  also,  that  he  was  principal 
debtor,  but  that  he  had  had  subsequently  a  settlement  with  the 
plaintiffs*  agent,  and  made  payments,  for  which  credits  were 
not  given.  From  the  answers  bf  the  plaintiffs  to  interrogatories 
and  other  evidence  in  the  record,  it  appears  to  us,  the  district 
judge  justly  concluded,  that  at  the  time  the  note  fell  due,  Gar- 
rett was  entitled  ,to  a  credit  of  (Id^  99  upon  the  note  sued  on« 
But  it  appears  equally  clear,  that  the  appellants  Were  sureties 
for  Garrett,  and  yet  each  of  them  is  condemned  for  his  third  of 
the  note ;  while  the  priocipal  debtor  has  judgment  eztingttish« 
ing  his  part  of  the  note,  to  wit :  9833  83,  and  reserving  a 
balance  in  his  favor  for  $490  6.6,  which  two  sums  together 
amount  to  the  credit  of  •1323  99.  If  the  principal  was  en- 
titled to  the  credit,  so  were  the  sureties,  notwithstanding  the 
form  of  the  obligation.  The  mere  form  should  be  disregarded 
and  the  rights  of  the  parties  adjusted  according  to  its  real  sub- 
stance  and  nature,  as  we  recently  held  in  the  case  of  Grain  db 
Hoberts  vs.  Jenkins,  decided  at  this  term ;  ante  453.  In  this 
respect,  we  think,  the  judge  erred,  and  that  the  defendants* 
who  have  not  claimed  division,  should  have  been  condemned 
in  9ol%do  to  pay  the  balance  duenipon  the  note,  $1176  01. 

The  judgment  of  the  District  Court,  so  far  tfS  it  relates'  to 
the  defendants,  James  Pinnell  and  Alexander  D.  Peck,  is 
theirefore  avoided  and  reversed  ;  and  proceeding  to  render 
such  judgment  as  should  in  our  opinion  have  been  grven  below: 
It  is  further  ordered  and  decreed,  that  the  plaintiffs  recover  of 

■ 

each  of  said  defendants  in  Bolido^  as  sureties  of  Garrett,  the 
sam-of  deven  hundred  and  eeveniy^nx  dottars^  and  one  eenif 
with  interest  at  five  per  cent,  from  judicial  demand,  and  costs 
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as  to  themintlM  court  bolow^  md  thai  the  plaintiCi  pay  tho  Wamw  On. 
costs  of  this  appeal:  Oeio^.iui. 


HUIB  «fi»  BBAZBAIiB. 

AFlfEML  VBOX  TKB  COVMT  OF  TH*  IIZTB  BUTBICT  FOm  TBI  FAMIM  dt 
XATCHirOCBlty   TBI  JVIMB  TBUUEOF  F&BIIBIBB. 

Where  the  leit  day  of  gnwe  for  (he  peyneBt  of  a  note  or  Ull  ii  a  Soadif  er 
a  day  of  rest,  the  proteK  ii  properly  made  ob  the  preeeding  day. 

FartOBal  notieis  of  proleat  maj  be  made  ob  the  endoner  at  maj  plaee,  hew«fBr 
diitant  from  hit  domieil ;  and  pereomd  notice  ^apeniet  widi  eonetnieliYe 
notice,  bj  sending  it  through  the  pott  office. 

This  is  an  action  against  the  endorsei  of  a  promissory  iiott« 
dated  the  15th  Febroary*  1837,  payable  twelye  months  aftar 
datOt  to  the  order  of  the  defendant,  and  by  him  and  others  en- 
dorsed. The  note  was  made  payable  in  New  Orleans,  and  be- 
came due  the  16th  and  18th  February,  1838 ;  the  last  day 
being  Sunday^  it  was  protested  on  Saturday,  the  17th,  and  no- 
tice of  protest  served  personally  on  the  defendant,  in  New  Or- 
leans, the  following  Monday.  His  domieil  was  in  the  parish  of 
Natchitoches.  The  defendant  pleaded  the  general  issue ;  and 
the  want  of  due  and  legal  notice  of  protest. 
*  There  was  judgment  for  the  balance  due  on  said  note  against 
the  defendant,  and  the  other  parties  to  it,  in  iolido^  and  ha 
alone  appealed.- 

Curry^  for  the  plaintV,  and  on  the  part  of  Mr.  SAsrftifme, 
the  original  counsel,  submitted  the  case  on  wrtttan  points. 

Jloysdsn,  contra. 

i8  TOL.  XIK. 
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^^oSS^iSa'     ^^^^9  J»  delivered  the  opinion  of  thexourt. 


The  defendant  Brazeale  is  appellant  from  a  judgment  against 
■BwniBg  him  and  the  other  endorser  of  a  promissory  note,  originally 
given  hy  one  6.  F.  Chapman,  as  the  price  of  three  slaves, 
which  he  purchased  from  the  plaintiff  for  $4644.  When  the 
note  hecame  due,  the  last  day  of  grace  was  on  Sunday,  the 
18th  Fehruary,  1838.  The  note  was  protested  in  New  Orleans, 
where  it  was  made  payahle  on  Saturday,  the  17th  Fehruary, 
^  1838,  and  notice  delivered  to  the  appellant,  who  was  the  first 

endorser,  on  the  Monday  following,  two  days  after  protest. 
Before  instituting  this  suit,  the  plaintiff  took  out  an  order  of 
seizure  and  sale  against  the  slaves  on  his  mortgage,  and  they 
were  sold  on  12  months  credit  for  the  sum  of  93160.  This 
aale  was  made  on  the  6ih  of  March,  1839,  and  the  note  and  the 
ten  per  cent,  interest  accruing  thereon,  amounted  to  the  sum  of 
45194  72,  which  after  deducting  the  amount  of  the  sale  of  the 
slaves,  left  a  halanee  at  that  date  of  $1974  72,  due  on  said 
note,  which  is  the  sum  claimed  in  the  present  suit.  Judgment 
is  given  for  this  sum,  with  10  per  cent,  interest  thereon,  from 
the  6th  March,  1839,  until  paid,  against  the  endorsers. 

The  counsel  for  the  defendant  has  urged,  that  the  protest  was 

illegally  made  on  the  17th  February,  when  the  note  became 

due  on  the  I8th;  and  that  the  notice  was  improperly  delivered 

.  to  him  personally  in  the  city  of  New  Orleans,  while  his  resi- 

Whefe    the  ^®"^  ^^  ^"^  ^^  parish  of  "Natchitoches. 

forth/^j^nt     ^^^  ^^^^  February,  the  last  day  of  grace,  being  a  Sunday, 

iif  a"su^dfcr*or  ^^^  Protest  was  correctly  made  on  Saturday,  the  17lh  and  pre- 

d»y  of  re«,  the  ceding  day.     Acts  of  1838,  page  44,  sec.  5. 

ST^^  "f^.®"      Notice  appears  to  have  been  served  on  the  defendant  perso- 
(Ia7\  nally.     It  is  however  urged,  this  is  irregular ;  because  the  act 

of  the  13th  March,  1827,  requires,  that  when  the  endorser  does 
hot  reside  in  the  place,  where  the  protest  was  made,  to  put  the 
notice  in  the  nearest  post  office,  addressed  to  him  at  his  domicil 
or  usual  place  of  residence.  This  act  makes  mention  of  two 
niodes  of  giving  notice  to  the  endorser  ;  to  wit :  by  service  on 
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him,  peP9onaUjf9  or  tranamiMioQ  through  the  poet  office.  In  WBtfrvM  Dis. 
directing  the  mode  of  transmission,  the  act  refen  only  to  .  ^  ^^*  .\ 
cases,  in  which  there  is  no  personal  service.  In  siich  eases .  ^^*  ^^^ 
transmission  of  notice  through  the  post  office  would  be  nu-  dmba. 
gatory.  When  the  notice  is  served  personally,  the  endorser  Pertonal  no- 
baa  poiUive  notice,  and  when  it  is  transmitted  to  him  through  maybeiuideon 
the  post  office,  he  haa  only  constructive  notice.  It  would  be  ^^  S?i>aw' 
absurd  to  say,  that  after  positive  notice  has  been  received,  ^'^  ^  (^ttant 
constructive  notice  is  still  to  be  given.  «ii  >  uid  peno- 

It  has  lastly  been  contended,   that   the  certificate   of  thepenaeswithcoa- 
notary  is  evidence  only  of  the  transmission  of  the  notice  by  by^^sendi^^t 
mail;  and  that  personal  service  of  notice  must  be  sworn  t^^^^^^^^^P^*^ 
by  the  notary  or  the  person  who  makes  it.     The  first  section 
of  the  act  cited,  requires  the  notary  to  state  in  his  certificate 
the  manner   in   which  notice  is  served  or  forwarded,  and  of 
this,  the  act  makes  the  notary's  certificate  evidence.     1  Mo' 
reau*8  Dig.,  76. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  affirmed  with  costs. 


GAS  BANK   r«.  DESHA. 

APPEAL  PROM  THS  COURT  OP  THE  SSV£NTH    DISTRICT    POB  THK  PARISH  OP 
CATAHOITia,  THR  JUSeS  OP  THE  SIXTH  PRSSIIU99. 

Where  the  eertiftcate  cxpre'sses  the  name  of  the  post  office,  to  which  notice  to 
the  endorser  is  teut,  it  is  suffieient,  without  stating  it  is  the  neareM  tA  his  fe- 
sidenee.  A  dental  might  put  the  adverse  party  on  his  proof,  that  it  was  the 
nearest. 

The  want  of  amicable  demand  cannot  be  pleaded,  when  the  protest  states,  that 
demand  was  made  of  the  maker  of  the  hote,  and  the  endorser  notifled,  that 
he  would  be  looked  to  for  payment. 

Bankable  interest  is  due  on  notes  discounted  in  Bank,  from  the  day  of 
protest. 


4M  CASES  IN  THE  SUPREME  COURT 

Wwmnr  On.     This  is  an  action  against  the  endorser  of  a  promissory  note, 
Oct^^A^^'  for  the  Iwlance  due  thereon  of  M25»  and  interest. 


Vff. 


•A«  SAVK  The  defendant  pleaded  the  general  issne,  and  denied  spe- 
cially his  liability  as  endorser,  or  that  he  was  in  any  way  in- 
debted. 

On  the  trial  the  note  and  protest  were  offered  in  endence. 
The  notary's  certificate  was  objected  to  by  defendant's  connsel, 
becaose  it  did  not  purport  to  be  taken  from  a  book  kept  for  that 
purpose,  and  because  it  did  not  state,  that  notice  was  sent  to 
the  endorser's  nearest  post  office.  These  objections  were  all 
overruled  and  judgment  for  the  plaintifi.  The  defendant  ap- 
pealed. 

JUeryo,  for  the  plaintifla. 

OarrttU  contra. 

OarUmdf  /.  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  rendered  against 
bim  as  the  endorser  of  a  promissory  note  for  $826,  with  interest 
thereon  at  the  rate  of  seven  percent,  per  annum,  from  the  15th 
day  of  September,  1880. 

He  first  contends  there  is  no  legal  evidence  of  notice  to  him, 
**  the  only  evidence  being  the  certificate  of  the  parish  judge, 
which  is  not  in  accordance  with  the  statute  of  1821.  The 
copy  does  not  appear  to  have  been  taken  from  a  book  in  which 
it  was  duly  recorded  under  the  signature  of  the  notary  and  two 
witnesses."  He  relies  on  1  Ballard  A  Curry's  Dig.,  41.  The 
protest  is  signed  by  two  witnesses,  and  the  parish  judge  certifies 
it  as  ''a  true  copy  of  the  original  extract  in  my  office."  The 
act  of  the  18th  March,  1827,  relative  to  the  manner  of  giving 
notices  to  endorsers,  seems  to  have  escaped  the  attention  of 
the  counsel  for  the  defendant.  1  Idem,  40-42.  Under  it  the 
parish  judge  has  acted,  and  we  think  has  substantially  complied 
with  its  provisions. 

The  next  objection  n,  that  it  is  not  stated  in  the  protest,  that 
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Am  notice  was  dixected  to  the  post  office  nearest  to  the  domicil  Wwrvtty  Dis. 
or  habitual  residence  of  the  defendant.    The  post  offices,  to  '    -1 

which  the  notices  were  sent,  are  named  in  the  certificate  of  the     *^  '^'^ 

Xff» 

notary ;  the  defendant  has  not  denied  in  his  answer,  that  the        dxsha. 
one  for  him  was  misdirected  or  that  there  was  another  post  of-  ^y*?^  ^® 
fice  nearer  to  him.    Had  he  done  so,  the  plaintiff  would  have  P^^**^*  .    ^ 

nuiM  oitiMpost 

been  put  on  his  guard  as  to  the  proof  it  was  necessary  to  make,  oIBm,  to  vUdt 
andlmight  probably  have  been  compelled  to  show  the  office,  to  doner  it  wnt, 
which  the  notice  was  sent,  was  the  nearest  to  the  defendant.  ||^i|j^oa^  JbJSm 
At  any  rate,  the  defendant  might  have  discharged  himself  by  Jl  v|**'*rideiii!^ 
showing,  there  was  a  post  office  nearer  to  him,  than  the  one  to  A  denUl  might 

,  put  the  ftdverae 

which  the  notice  was  sent.  party    on   his 

The  defendant's  plea  of  a  want  of  an  amicable  demand  Vrill  ^^ibe  nearvit. 

not  avail  him.    The  demand  of  payment  on  the  drawer  of  the  g,aSbi7"*  de^ 

note  and  a  notification  to  the  defendant,  that  the  holder  looked  mand  cmnnot  be 

8 leaded,    when 
^_^ ,  ^  le  protest 

stuteSy  tbuKt  de* 

The  Bank  has  a  right  to  recover  mterest  at  seven  per  cent,  maod  vas  made 
per  annum,  from  the  day  of  the  protest.  The  plaintiff  is  the  Uie^notTaDdd^ 
holder  of  the  note,  which  on  its  face  shows  it  was  made  for  the  ?j""2[  ^^'' 

fied,    that     he 

accommodation  of  the  drairer.    The  inference,  that  it  was  dis-  wooidbelooked 

to  for  paymeot. 

counted  is  irresistible.    La.  Code,  art.  2895 ;  Acts,  1835,  p.     Bankable  in- 

lAo  oo  terest  is  due  on 

llliJ,  sec.  ^.  notes  diseount- 

In  the  plaintiffs'  petition  it  is  admitted,  the  sum  of  il68  ttL* d^^*^ 
was  paid  on  the  11th  of  October,  1839,  yet  judgment  is  entered  ^"^• 
for  the  whole  amount  of  the  note.  This  is  an  error  we  most 
correct.  At  the  foot  of  the  protest  it  is  stated,  that  the  sum  of 
•158  16  has  been  paid  on  the  note.  The  defendant  contends, 
he  is  entitled  to  credit  for  both  sums.  We  have  no  doubt  the 
sum  stated  in  the  petition  is  the  same  noted  on  the  protest,  and 
we  shall  only  allow  a  credit  for  the  latter  sum. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
avoided  and  reversed;  and  this  court  proceeding  to  give  such 
judgment  as  in  our  opinion  ought  to  have  been  rendered  in  the 
court  below,  do  further  order,  adjudge  and  decree,  that  the 
plaintiffs  do  recover  of  and  have  judgment  against  the  defend* 
ant  for  the  sum  of  four  hundred  and  sixty-nine  dollars  and 


»  / 
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WssTsmir  Dis.  ninety-six  cents*  with  interest  thereon  at  the  rate  of  seven  per 

Qrto6tfr,i84t.  g^^^ym  p^p  annum,  from  the  11th  day  of  October,  in  the  year 

BAowH       1889,  until  paid,  with  the  costs  of  protest  and  of  this  suit  in 

0uiriave*s  ctt-  the  District  Court,  those  of  the  appeal  to  be  paid  by  the  pIain-» 

tiff  and  appellee. 


48  2Ni 


19L 
lOB  186 
106  187 
il06  186 

10    462 
117    236 


BROWN  V9.  GUNNING'S  CURATRIX  GT  AL. 

APFBAL    nU>M    THX    COUBT    OF    THS    8IXTB  DISTRICT,    FOB    TBK    VABUa    OF 
MAFIBSSy    THS  7UDOX  OF  THX  DISTRICT  FKISIDIITa. 

The  obligation  of  sureties  in  a  curator's  bond  is  that  the  principal  vill  admi- 
nister the  estate  according  to  law ;  and  his  duty  requires  him  to  pay  all  the 
creditors  equally  and  according  to  their  rank. 

A  surety  is  only  liable  for  the  acts  of  the  curator  during  the  continuance  of  his 
bond ;  and  for  the  proper  application  of  the  funds  receired  during  thai  tinie« 

Judicial  sureties  are  bound  in  wUdo;  so  each  surety  in  a  durator's  hood  is  fia- 
ble  to  the  action  of  the  creditors  of  the  estate,  for  the  whole  amount 
claimed. 

The  action  on  a  curator's  bond  against  the  sureties,  is  not  prescribed  by  the 
lapse  of  one  year.    It  is  an  action  ex  contractu. 

This  is  an  action  against  the  curatrix  of  the  estate  of  Wm* 
Gunning,  deceased,  and  two  of  her  sureties  on  her  bond,  to 
render  them  personally  liable  in  solidoj  for  failing  to  pay  over 
the  amount  of  the  plaintiff's  claim,  which  is  allowed  and  he  is 
placed  on  the  tableau  of  distribution  among  the  creditors  of 
said  estate.  The  case  has  already  been  before  this  court ;  16 
La.  Sqf.j  238. 

The  tableau  of  distribution  placing  the  plaintiff  thereon  na 
a  creditor  and  proposing  to  pay  him  with  the  other  creditors  on 
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kaid  tableau,  waa  homologated  and  the  curatrix  dire<5ted  to  pay  Wbstuv  Dt*. 
accordingly,  by  a  judgment  of  the  Court  of  Probated,  the  iSth   ^^**'^'^"^' 
February,  1837.  bbowit 

The  curatrix  having  failed  to  pay,  the  plaintiff  instituted  this  «virvui«'s  cv. 
suit  on  her  bond,  the  5th  November,  1888.  »at»ix  n^^ 

On  the  return  of  the  case  to  the  District  Court  evidence  waa 
taken  to  show  the  estate  was  solvent;  or  at  least  there  were  am- 
ple funds  to  pay  the  debts  placed  on  the  tableau  and  ordered 
to  be  paid. 

The  defendants  among  other  defences  interposed  the  plea  of 
prescription. 

There  was  a  verdict  and  judgment  for  the  plaintiff  against 
the  curatrix  and  one  surety  in  solido  for  the  sum  claimed  ;  and 
against  the  other  surety  for  only  a  part.  The  defendants  ap- 
pealed. 

The  plaintiff  asks  judgment  to  be  amended  so  as  to  be 
against  all  the  defendants  in  solido  for  the  whole  debt  and' in- 
terest. 

Dunbar  Sp  Hyams,  for  the  plaintiff  and  appellee. 
Bryce  ^  Cochtany  for  the  defendants  and  appellants. 

Brewer,  on  the  same  side,  made  the  following  points : 

1.  A  woman  is  incapable  of  acting  as  curatrix.  A  bond 
given  as  such  is  null  and  void ;  La.  Code,  art.  26 ;  7  Martin, 
N.  8.,  466. 

2.  The  bond  is  without  effect,  because  it  is  not  such  a  bond 
as  the  law  requires ;  not  being  for  one-fourth  over  and  above 
the  amount  of  the  inventory ;  Mrs.  Gunning  never  took  the 
oath  as  required  by  law,  nor  did  letters  testamentary  ever  issue; 
La.  Code,  arts.  1119,  1120;  6  Martin,  N.  S.,  528;  1  Idem, 
602 ;  6  Idem,  506 ;  6  Idem,  402 ;  6  La.  Rep.  366 ;  11  Idem, 
M8 ;  C.  Pr.  art.  024,  No.  6,  931. 

8.  All  actions  of  damages  for  mal-administration,  neglect  to 
perform  the  duties  of  curatrix,  and  all  other  damages  resulting 
from  f  U£M{  offtntt%y  are  prescribed  against  in  one  year ;  La« 
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Wimur  Du.  Code,  arts.  8601,  3294,  2306 ;  11  Tonllier,  pp.  166,  167  ;  6 
Cctober,iM.  Martin,  N.  S.,  669 ;  Sempla  et  al.  vg.  Buhlcr;  Phk  vs.  Biow- 
BBowir       der  et  al.,  6  Idem,  691 ;  Balfour  ts.  Browder,  Ibid,  70S. 
•ini«iv«'s  €v-     4.  The  declaration  of  Qunning  that  he  was  principal  in  the 

note  of  C,  Morgan  &  Brothers,  and  that  Brown  was  only  boimd 
as  surety,  was  improperly  received  as  evidence  against  the  par- 
ties in  this  suit. 

5.  The  judgment  must  be  reversed  because  it  gives  interest 
on  a  larger  amount  than  is  allowed  by  the  verdict ;  Bedford  el 
al.  vs.  Jacobs,  6  Martin  N.  S.,  449 ;  Idem,  462 ;  7  Idem,  225 ; 
8  Idem,  263. 

6.  The  judgment  is  for  a  greater  amount  than  appears  to  be 
due  by  the  evidence,  even  if  Brown  paid  the  note  and  was 
subrogated  to  the  rights  of  Morgan  &  Brothers.  The  case 
must  therefore  be  reversed  and  sent  back  to  inquire  into  the 
extent  of  costs. 

Garlandt  /.  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  the  last  October  term,  on  an  ap- 
peal of  the  plaintiff  from  a  judgment  of  dismissal  for  want  of 
jurisdiction  and  remanded  for  a  new  trial ;  16  La.  Rep.,  238. 

The  defendant,  Sophia  E.  Gunning,  was  on  the  22d  of  No- 
vember, 1834,  appointed  by  the  Probate  Court  curatrix  of  the 
vacant  estate  of  her  deceased  husband,  Wm.  Gunning.  On 
the  14th  of  January,  1836,  she  gave  bond  for  $32,382,  with 
the  defendants,  Barry  and  Leckie,  and  W.  T.  Crain,  now  de- 
deceased,  as  securities,  the  condition  of  which  states  that  she 
has  been  appointed  curatriz  as  aforesaid,  and  concludes  that  if 
she  shall  **  well  and  truly  execute  the  duties  of  her  said  ap- 
pointment according  to  law,"  then  the  obligation  is  to  be  void* 
dbc.  On  the  28th  of  November,  1834,  at  the  request  of  Mn. 
Gunning,  the  probate  judge  commenced  an  inventory  of  the 
succession,  which  consisted  of  an  assortment  of  drugs  and  ae* 
dicines,  notes  and  accounts  owing  by  various  persons;  lands, 
slaves  and  moveable  property,  and  closed  the  same  on  the  6lli 
of  January,  1886,  amounting  to  •28,667.    Shortly  after  whiek 
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tiia  bond  aforeMid  wu  eireB,  and  the  took  poaMwwa  of  the  Wwnto  OHk 
estate.    Oo  the  27th  of  the  same  raoDth*  she  presented  a  peti-  '     — 


tioa  to  the  Probate  Coart,  statiog  it  was  neceeeary  for  the  pay*  .  ^ 
meol  of  the  debts  that  the  property  should  all  be  sold,  which  epnnw*  cv 
sale  was  ordered  by  the  court.  The  stock  of  drugs  and  medi- 
cines to  be  payable  92000  on  April  1st,  1835,  and  the  balance 
in  twelve  months  from  the  day  of  sale.  The  household  furnv^ 
tare  to  be  sold,  all  sunu  under  950  cash,  for  that  sum  or  more 
twelve  months  credit.  One  slave  to  be  sold  for  cash.  An  im^- 
proTement  in  the  pine  woods  on  a  credit  of  one  year ;  the 
balance  of  the  real  estate  and  slaves  payable  in  one,  two  and 
three  years,  and  the  remainder  of  the  peteonal  property  for 
cash.  On  the  38th  of  February,  1835,  a  sale  was  made  on 
these  terms. 

The  stock  of  drags  and  medicines  sold  for, k.  93,588  00 

The  household  furniture  was  all  sold  to  the  same  per- 
son on  twelve  months  credit  for, v 449  00 

The  slave  was  sold  for  cash  for,...^..^ 866  00 

The  improvements  in  the  pine  woods  sold  for, .%      105  09 

The  other  real  estate  and  slaves  sold  for,»*w» 4^000  09 

The  remainder  of  the  personal  property  seld  for,.^..      158  09 


i* 


i9.060  00 


rik 


Several  articles  of  hoosehold  furniture  seem  not  to  have  beea 
sold. 

The  cash  sales  amounted  to,..^....^.... « 91,988  09 

Cash  on  hand  at  the  time  of  the  inventory,. ...k^^.k        70  00 


■»-MV«ft 


91,008  00 

Payment  due  on  the  1st  April,  1835,..»^..«..v 3,000  00 

Collected  by  Goodwin  in  1835,  say,..^w..% 1,360  00 

94^848  00 

tt  seems  she  and  her  attorney  collected  on  the  debts 
owing  the  estate  the  further  sum  oU..............k.    1,80T  00 


rti 


Making, ......>....#6,160  00 


• 
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WxiTtsir  Dife.     The  cHmtrii  pxoeeeded  wkh  her  adminislratkni  of  the  eetatav 

October,iSiu  ^ijjj^^t  f^j^her  authority  from  the  probate  judje,  unty  the  Mdi 

•itbwK       ^f  pebniary,  1886,  when  she  presetited  to  him  a  statement  of 

fctnratHs'k  ctr-  the  debta  of  the  succeesionv  which-she  proposed  to  pay,  repre- 
senting the  succession  as  solvent.  On  the  same  day,  the 
judge  ordered  this  statement  or  tableau  to  be  advertised  accor- 
ding to  law,  but  whether  it  was  erer  done  does  not  appear. 
On  the  13th  of  February,  1837,  the  Probate  Court  ordered  the 
debts  to  be  paid  according  to  thSs  statement,  so  ftir  iu  they  ar^ 
liquidated  and  ektehded  oh  the  same.  In  this  statement  th^ 
debt  claimed  by  the  plaintiff  is  put  down  in  the  name  of  the 
persons  under  wh^m  he  claims,  for  the  iHill  amount  of  the  prio- 
tipal,  and  it  is  stated  to  be  bearing  ten  per  cent,  interest  front 
May  Ist,  1831,  and  a  blank  is  left  for  the  amount  of  costs. 

On  the  27ih  of  February,  1836,  the  curatrix  presented  to 
the  parish  judge,  ^hat  she  called  an  account  of  her  adminis- 
tration for  the  year,  in  which  she  represented  she  had  paid 
debts  tt>  a  large  amount,  and  collected  about  the  sum  heretoforo 
Mated,' which  the  judge  saya  he  has  elcamined,  and  compared 
^Irith  the  vouchers  exhibited ;  and  iapproves  it,  with  the  ezcep- 
tiori  of  one  charge  of  66000,  for  which  there  is  no  voucher ; 
he  therefore  continues  her  in  the  administration  for  another 
year.  lie  also  states  the  attorney  for  the  absent  heirs  was 
iprosent.  This  account,  which  ropresents  a  considerable  ba- 
lance in  favor  of  the  curatrix,  with  the  judgment  thereon,  she 
■led  in  the  Probate  Court  on  the  Ist  of  March,  1886,  with  a 
petition  praying  it  be  approved  and  that  she  be  continued  in 
tier  functions  as  curatrix.  Together  with  these  proceedings 
iBhe  filed  another  bond  dated  on  the  29th  of  February,  1886, 
for  the  sum  of  626,300,  the  condition  of  which  recites  her  con- 
tinuance as  curatrix,  and  concludes  with  a  similar  clause  to 
account  as  the  first  bond.  This  last  bond  was  sighed  only  by 
Barry  and  Crain  as  sureties. 

What  has-  been  done  with  the  estate  since  the  execalion  of 
Ihis  last  bond,  the  record  does  not  inform  us.  No  account  has 
Wen  jendered  in  any  shape,  although  a  judgment  directing  the 
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fonUrix  to  Tender  one  waa  procured  by  one  qroditor  is  Feb-  W^iuv  Dmu. 
Tvery,  IS^Sy  and  another  judgment  ordering  her  to  aceowit  „        ' 
wae  rendered  in  February,  184Q,  at  tlie  inetainee  of  the  preeent       aaowx 
plaintiff  and  other  luceditoxs,  both  of  whioi^  have  been  diere-  emrxiira'i  cu- 
gaided. 

On  the  two  bonds,  executed  as  aforesaid,  Mrs*  Gunning  and 
her  nueties,  Leclde  and  Barry,  are  sued.  The  plaintiff  says 
he  has  paid  the  debt  that  was  owing  to  Morgan  db  Brodiem, 
and  is  now  entitled  to  recover  it ;  that  it  was  placed  on  the 
statement  or  tableau  which  was  homologated  and  the  amount 
ordered  to  be  paid.  Various  breaches  of  the  bond  are  assign* 
ed;  among  them  that  Mrs.  Guiming  has  collected  large  sums 
trhich  she  has  not  paid  to  the  creditors  or  accounted  for ;  that 
she  has  not  paid  his  (plaintiff's)  debt,  as  directed ;  that  she  has 
wasted  the  estate  and  otherwise  disposed  of  it  contrary  to  law, 
wherefore  she  is  responsible  to  pay  the  debt  claimed. 

The  defendants  have  interposed  a  variety  of  exceptions, 
some  of  which  have  been  disposed  of  by  the  judgment  of  this 
court  sustaining  the  jurisdiction  of  the  District  Court;  the 
others  do  not  seem  to  require  a  detailed  notice,  but  we  think 
the  court  acted  correctly  in  overruling  them  all. 

In  their  answers  to  the  merits,  the  sureties  specially  allege 
the  solvency  of  the  succession,  and  say  it  is  the  fault  of  plain- 
tiff, he  has  not  made  the  cuiatrix  pay  the  debt.  She  and  they 
admit  the  debt  to  be  owing  to  plaintifi^  but  say  it  amounts  to 
no  more  than  $1657  53,  as  appears  by  the  statement  or 
tableau,  which  has  been  homologated.  There  is  a  general 
denial  as  to  any  waste  or  neglect,  and  of  any  responsibility  to 
pay ;  there  is  also  an  allegation  on  the  part  of  the  sureties  that 
the  plaintiff  cannot  subrogate  them  to  his  rights  if  they  are 
condemned  to  pay. 

There  was  a  verdict  against  all  the  defendants  for  the  sum 
of  (470»  with  interest  at  10  per  cent,  ^r  annum  from  the  1st 
of  March,  1S37,  until  paid,  and  against  Mrs.  Guxmiag  and 
Barry  Cor  the  sum  of  $2,197,  with  interest  at  10  per  cent,  pear 
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Wmnmw  Bit.  «iD«ni  on  tltlST  8S»  part  thereof  frbm  the  Ist.  of  March, 
^^^'^****^'^**^1. 1887*  umil  paid,  and  intereet  at  the  rate  of  5  per  cent,  per 
BBDwv       annnm  on  the  sum  of  tMT  06,  from  the  let  of  March,  1887, 
mthntmH  cv.  until  paid.    On  which  the  court  rendered  judgment  accord* 
*^  ingly*  against  the  parties  in  aolidOf  from  which  all  the  defen- 

dants haye  appealed. 

In  the  answers  of  the  defendants,  they  admit  the  principal 
of  the  debt  claimed,  say  it  was  placed  on  the  statement  or 
tableau  which  was  duly  homologated*  We  are  then  utterly 
*  unable  to  see  on  what  ground  they  can  refuse  to  pay  the  in* 
terest  on  that  principal,  which  is  as  plainly  stated  as  the  prin- 
cipal itself.  That  the  plaintiff  has  paid  the  debt  to  Morgan  & 
Brothers  as  the  surety  of  Gunning;  the  testimony  folly 
satisfies  us,  and  we  see  no  force  in  the  bill  of  exception  taken 
to  the  admission  as  evidence  of  Gunning's  statements,  that 
Brown  was  his  surety  on  the  note,  although  he  appeared  to  be 
bound  in  8olido  on  its  face^ 

Bat  the  defendants  contend,  that  as  they  have  shown  by  the 
account  rendered  to  the  Probate  Judge,  in  February,  1836, 
that  the    caratriz  has   paid  to  creditors  all  the  money  she 
received  previous  to  that  period,  they  are  ia  no  manner  rea* 
tion  of  rar«Sefl  ponsible  now.      The  obligation  of  the  sureties  is,  that  th« 
bond  it^aiii?Sie  ^'^'^^'i*  '^^^U  administer  the  estate  according  to  law.     What 
priMipai    will  then  were  her  legal  duties  ?    The  articles  1126,  1128,  1140,- 
eitate    aeeord- 1142,  1163,  1160,  1167,  1168,  1169,  1170,  1172,  1173,  and 
iSf  ^du^^  re-  Others  in  the  Civil  Code,  and  articles  986,  986,  987,  988,  and 
my^  tkecre^  Others  point  them  out  very  distinctly.    During  the  first  year 
Mld^aoMrdiA^  of  her  curatorship,,  the  curatrix  paid  various  creditors  of  the 
lotkeirnuik.     estate  the  full  amount  of  their  debts,  without  any  authoriza- 
tion from  the  judge.    But  say  the  defendants,  she  was  autho- 
rized by  the  judge  afterwards,  to  pay  those  debts,  and  that  is 
suflicient ;  the  act  is  legalized  by  the  judgment  rendered  on 
the  ISth  of  February,  1837.     Supposing  that  to  be  true,  they 
forget  the  same  order  directed  them  to  pay  the  pldntiflT,  or 
those  under  whom  he  holds,  he  therefore  was  as  much  entitled 
to  be  paid  as  any  one  else,  and  if  the  curatriz  has  praferred 
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othen  to  him,  she  and  her  sareries  an  responaible  to  him  for  Wimmv  Dn. 
the  injury.  Oa^^iM. 


An  examination  of  the  evidence  in  this  case,  and  a  reference  «t. 

to  the  laws  we  have  quoted,  will  show  thi'  curatrix  ouiiited  in  mATBixBTAu 
many  particulars  to  do  what  she  was  required  to  do.  In  other 
respects  she  violated  the  law  most  palpably,  and  in  no  respect 
does  it  seem  to  us,  she  was  disposed  to  do  justice  to  all  the 
creditors.  If  the  curator  or  curatrix  of  a  vacant  estate  chooses 
to.  proceed  under  the  impression  the  succession  is  solvent,  to 
pay  a  portion  of  the  debts  without  a  legal  authorization,  they 
may  do  so,  but  must  answer  for  the  consequences  if  any  cre- 
ditor sustains  damage  or  loss  thereby.  The  law  regards  all 
the  creditors  of  the  same  class,  as  having  equal  rights,  and  one 
is  not  to  b\9  preferred  to  another,  and  it  is  no  defence  for  the 
legal  representative  of  an  estate,  or  for  his  sureties,  to  say,  that 
the  funds  have  been  used  in  paying  just  debts,  if  it  appears 
one  just  deot  has  been  paid  in  full,  and  another  equally  just 
has  been  neglected.  It  is  to  prevent  this,  the  law  requires  a 
statement  or  tableau  of  all  the  debts  to  be  presented  to  the 
judge,  and  his  authority  obtained,  after  having  called  on  the 
creditors  to  present  their  claims.  If  there  is  money  in  hand  to 
pay  all  the  creditors,  the  article  11G8  of  the  Code  says  plainly 
what  is  to  be  done.  If  there  is  not  enough,  the  article  1169  is 
equally  explicit  in  its  provisions. 

It  is  strongly  insisted  by  the  plaintiff's  counsel,  that  Leckie 
is  responsible  for  the  acts  of  the  curatrix  after  she  gave  the 
second  bond,  as  the  account  she  filed  was  not  legally  homolo- 
ffated.    We  do  not  think  so.    His  liability  is  only  for  the  acts     .^.f"?^«" 

.  ^  .  «wly  liable  for 

of  the  curatrix  up  to  the  time  of  her  second  appointment,  and  the  aett  of  the 
for  the  proper  application  of  the  funds  received  previous  to  the  contiiMiAnoe 
that  date.  That  amount  seems  to  have  been  about  tOylSO;  if,  ^^^i  ibr^ie 
in  the  application  of  that  sura,  a  portion  of  the  creditors  have  §^|^  ^^'Se 
been  neglected,  he  is  responsible  to  them  for  the  sum  they  ^^^  reeeiTed 
have  lost  thereby.  This  is  the  view  which  the  court  and  jury  time, 
seem  to  have  taken  of  the  ca8»»  and  allowed  the  plaintiff  his 
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WanBBv  Jin.  j»f0  rtUa  fthue,  ia  wbiek  we  do  ii0t  thkk  iheie  is  any  materuil 


error. 


We  cannot  a^ee  with  the  defendant's  coonael*  that  th» 

flu 
BATaiXSTAft. 


•"**•"•'•  •''^  sureties  are  imly  jointly  bound.    They  are  judicial  sureties^ 


,  ..  .  ,         and  as  such,  are  hound  in  aoKdo  to  the  creditors  of  the  estate. 

Judioial  I 


Uet  are  bound  the  action  is  therefore  well  brought.  The  recourse  which  they 
eMh  luretj^  in  i^Ay  have  OB  the  estate  of  Crain»  is  not  a  matter  with  which 
bond  iTTiSAie  ^«  plaintiff  haa  any  thing  to  do. 

the  erediton  of  ^^  have  attentively  examined  the  plea  of  prescription  ^ad 
^  ^^^^hoie  ^  ^^^  court*  and  the  authorities  relied  on  to  sustain  it.  We 
moont  olaim^  think  it  must  fail.  This  is  an  action  arising  ex  contractu  on 
the  bonds  gtren  by  the  parties^  not  one  sounding  in  d«nmgee 
on  n  eormtor'i  for  an  ofience  or  qtuui  oflbnee.  The  cases  in  6  Martin  N.  8* 
the  wia^&^iM  ^^*  Wl  S  yftit^  both  actions  against  the  sherifis  peisonally  for 
^^^'^jl^'^^  damages*  and  not  actions  on  their  official  bonds,  alleging 
one  yeu*.   It  it  breaches  thereof.    Had  such  been  their  charactery  we  imagine 

nn    notioQ    €x 

cwtfrociii.         the  decision  of  this  court  would  hare  been  difierent  from  what 

It  IS. 

The  judgment  of  the  District  Court  is  therefore  aArmed 
with  costs. 
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«BIPltAm  *  Oo.  va.  AmcanrARIH  Wttrtiur  Dn. 

▲PTKAl  niOM  TBI  COVmT    OF    TH»  BIXTB   BISTSICT  FOB    TH«  PAmitH  0»  , 

tamcAirak  co. 
BAPioss,  THS  PAKisH  JVDex  FmxsiAum.  ^'** 

The  gmnnMitor  of  anote  it  n  oompcteot  witaeis  on  the  pert  of  the  neker,  in  a 

auit  by  the  endorsee  against  the  latter;  far  it  is  the  interest  of  the  witness^ 
that  the  plaintiff  should  reooyer,  and  he  is  called  npon  to  testify  against  his 
ovn  interest. 

So  irfaere  plaintift  reeeived  the  note  saed  on  trfl^  flUtfvfity,  the  defendant  ma)r 
pirodttee  in  eridenee  the  letter  of  the  pajees  and  original  holders,  to  shov, 
that  the  suit  was  prenatare,  and  that  a  cm-Uin  time  liad  been  alloived  for 
payaaent. 

This  is  an  action  against  the  maket  and  endorsers  of  a  pro- 
missory note ;  the  endorsers,  W.  P*  &  T.  Hickman,  *'  guaran- 
tying the  payment  of  said  note,  and  waiving  demand,  protest 
and  notice.*' 

The  defendant,  Archinard,  admitted  the  execution  of  the 
note,  bat  averred  the  plaintifis  had  no  right  to  sue,  and  that  the 
suit  was  premature ;  the  payees  and  holders  agreeing  after  it 
became  di!ie,  and  before  its  transfer,  to  wait  a  certain  time  for 
payment.  That  they  had  transferred  the  note  in  violation  of 
said  agreetiient,  to  the  knowledge  of  the  transfetees,  the  pre* 
sent  plainti^. 

Interrogatories  tvere  propounded  touching  the  defence  ;  but 
on  the  trial  evidence  and  a  witness  to  prove  the  defence,  were 
rejected  and  a  bill  of  'exceptions  taken^ 

There  was  judgment  against  all  the  piarties  to  the  note  in 
soJido,  and  Archinard,  the  maker,  alone  appealed. 

O.  N.  Ogden,  for  the  plaintiff. 

DwUmr  ^  ]^am$^  for  the  defendant* 

Martin^  J.  delivered  the  opinion  of  the  court. 

^he  defendant  and  appellant  has  placed  this  case  before  us 
on  a  bill  of  exceptions  to  the  rejection  of  the  testimony  of  Wd* 
Ham  P.Hickman,  and  of  a  letter  from  W.P.  &  T.Hickman^  the 
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Wmtisk  Dm.  p&yees  of  the  note  raed  on,  to  the  defendant,  the  maket.    TIm 

*  witness  was  offered  to  prove,  that  the  sail  was  premature ;  he 

•amcAHi  k  CO.  y^^A  gaaraoteed  the  payment  of  the  note  to  the  plainufis^  the  en- 
ABcuiTAmD.  dorsees,  who  had  received  it  after  Its  maturity  ;  and  the  judge 
informs  us,  he  was  rejected  on  the  following  ground :  *^  That  a 
person  or  persons,  who  had  guaranteed  and  secured  absolutely 
the  payment  of  an  obligation,  the  tenor  of  which  showed  it  to 
be  due  and  exigible,  cannot  be  permitted  to  come  into  court 
and  show  by  their  teatimony,  that  the  action  is  premature*" 
The  plaintiff*  and  appellee  has  drawn  our  attention  in  support 
of  the  opinion  of  the  first  judge  to  the  case  of  Lesassier,  cura- 
tor, vs.  Huruel  et  al.,  8  Martin,  N.  S.,  265,  in  which  the  de* 
fendant,  to  support  the  plea  of  novation,  ofi*ered  as  a  witness 
his  surety,  who  had  become  the  principal  debtor  in  the  obliga- 
tion sued  on ;  which  had  wrought  the  novation  of  the  first. 
We  were  of  opinion,  that  th*e  lower  court  had  not  erred  in  re- 
jecting him,  because  "  if  it  were  true,  that  he  engaged  to  pay 
the  debt  of  the  principal,  then  it  follows,  that  he  was  interested 
to  defeat  this  action ;  because  the  principal,  if  condemned* 
would  have  a  right  to  call  on  the  witness  for  the  debt  and  the 
costs  incurred  by  the  failure  of  the  latter  to  discharge  the  oblir 
gation."  In  that  case  it  was  the  interest  of  the  surety  to  pro- 
tect Hurtzel  and  defeat  the  plainiiff'^s  action.  In  this  action  it 
is  the  interest  of  Hickman,  the  witness,  to  support  the  plain- 
tiff**8  claim,  and  to  have  the  defendant,  his  principal,  condemn- 
ed ;  for  an  effectual  recovery  by  the  plaint! ff*  would  annihilate 
of  a  note  is  a  'he  witness's  obligation  as  a  guarantor.    This  case  is  the  con- 

mS'o^Ac  Jlirt  ^«w«  ®f  **^*^  ""^'^^^  ^^  ^y  ^^^  present  plaintiff*.  In  the  one,  the 
of  the  maker,  in  discharire  of  the  defendant  would  irive  him  a  claim  affaiost  the 

a  tttit  by  the  en-  *    ^  °  ^ 

dorsee  against  witness  ;  in  the  Other,  the  success  of  the  defendant  would  teflTe 
It  iH  the  interest  the  witness  liable  to  an  action,  which  wonld  be  destroyed  by 
?L' Ae  plaS  tl^e  plaintiff^s  effectual  recovery.  The  witness  therefore  was, 
■hoald  f«*^*:*^»\-  in  our  opinion,  inr.properly  rejected,  as  he  was  called  upon  to 
upon  to  testify  testify  against  his  own  interest.     4  M.  R.,  472;  4  Martin,  N. 

agaii.st  his  own  ^      ^^^       -,,,,„       ^  .  .        o  i 

interest  S.,  172.     The  bill  of  exceptions  is  silent  as  to  the  reasons 

which  influenced  the  court  in  the  rejection  of  the  letter.    The 
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had  received  the  note  after  its  maturitjr;  the  maket  Wimur  Dn. 
therefore  was  entitled  to  every  eqniuble  defence,  which  he  *^*^>*^^^ 
might  hare  opposed  to  the  payeesv  Whose  letter  was  otfered  as 


BXBCVTOBS 

evidence  of  an  obligation,  which  the  defendant  contended^  «». 

toOPUT  It 


Ihey  had  incurred,  to  forbear  sueingf  him*    It  otight  for  these 
reasons  to  have  been  reeeived.  g^ 

It  is  therefore  ordered,  adjudged  and  dedreed,  that  the  jndl^  eeindtfieiiote 
knent  of  the  District  Court  be  annnHed,  avoided  and  reversed,  HH^jJ^^  ^^ 
as  well  as  the  interlocutory  jadgment  overruling  the  defendant^d  i??^  ""7 
exception  to  the  prematurity  of  the  suit ;  all  proceedings  be-  denee  the  letter 
tween  the  interlocutory  and  final  judgments  set  aside ;  and  the  and  ^onnral 
ease  remanded  for  a  new  trial  upon  the  exception,  with  direCr  tluttbe'wdtiraii 
tions  to  the  District  Court,  to  admit  the  testimony  of  W.  P.  SS''^"*^'J|£ 
Hickman  and  the  letter  of  W.  P.  A  T.  Ilickman:  the  plaiatifT'^'r  ^  ^ 
and  appellee  paying  the  costs  of  the  appeal. 


IPPXAL  FBOX  TU  COURT  UF  THJt  BKYSIITH  DISTIUtT,  FOM  THB  FARlfeB  OF 
OUACHITA,   TBS  iVJtBM  OF  TBI   SIXTH  FBWIPUS. 

AiMordiBg  to  ^  proviiiOBi  in  utiieieii  9f9, 8S0  And  381  of  die  iDode  of  Fm^ 
tiee,the  vcmlMof  B  dB«e,  when  mltod  for  the  pritee,  vill  be  attoWed  time  tO 
ieitfi  in  itwnaty  the  person  to  whom  he  sold,  Bnd  who  promised  to  pajr  UU 
debt,  although  diO  pUintiff,  or  original  Vendor,  vdr^t  aedepted  him  as  his 
xlehtor. 

This  IB  an  abtbn  against  the  principal  and  his  surety  on  a 
hote  of  9810,  given  for  the  price  of  a  slave,  purchased  by 
Copley  at  the  probate  sale  of  S.  D.  Brown's  estate. 

60  VOL.   Xl%'. 
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SXXGTU0B8 

v«. 

-COPLKT  & 
JISIUP. 


WisTBBir  Dis. ,    The  defendants  admitted  the  execution  of  the  noie  and  its 
,-  ^     '  consideration.     They  averred,  that  Copley  sold  the  slave  to 

one  A.  D.  Peck,  who  covenanted  and  hound  himself  to  take  up 
(heir  note  to  the  plaintiffs.  They  annexed  the  act  of  sale  to 
Peck  to  their  answer,  and  prayed  for  time  until  the  next  term* 
to  cite  him  in  warranty.  They  also  pray  for  the  same  judgment 
over  against  him,  that  may  he  rendered  against  them. 

The  district  judge  overruled  the  call  in  warranty,  and  the 
defendants  excepted.  There  was  judgment  for  the  plaintiffs, 
and  the  defendants  appealed.  ^ 

McGuire,  for  the  plaintiffs  and  appelleeis. 

Downs  4r  Copley ,  for  the  defendants. 

Garland,  /.  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  rendered 
against  them  for  the  price  of  a  slave  purchased  hy  Copley  at 
the  Prohate  sale  of  the  estate  of  Samuel  D.  Brown,  deceased  j 
for  which  he  and  his  co-defendant  gave  their  promissory  note. 
Some  time  after,  Copley  sold  the  slave  to  one  Peck,  who  ex- 
pressly covenanted  and  agreed  to  pay  the  note  of  defendants  to 
Brown's  estate,  and  in  all  things  in  relation  to  said  note  to  save 
them  harmless.  In  the  court  below,  the  defendants  in  their 
answer  set  forth  all  the  facts,  and  attach  to  it  a  copy  of  the  sale 
to  Peck,  and  call  upon  him  to  defend  them,  and  asked  the  legal 
delay  to  have  their  warrantor  cited.  This  was  objected  to  by 
the  plaintiffs'  counsel,  and  the  court  overruled  the  motion,  and 
the  defendants  excepted.  This  is  the  only  point  in  the  cause, 
and  we  think  the  court  erred  in  not  granting  the  delay.  The 
articles  379,  380  and  381  of  the  Code  of  Practice  seem  too 
blear  and  imperative  to  admit  of  doubt  or  construction.  In  the 
case  of  Anselm  vs.  Wilson,  8  La.  Rep.,  37,  it  was  held,  as 
there  was  no  privity  between  the  plaintiff  and  Erwin,  who  was 
to  reimburse  the  note  to  defendant,  that' delay  would  not  be 
£iccorded  to  call  him  in.  The  agreement  in  that  case  was  nol 
%hat  Erwin  would  pay  the  plaintiff  the  defendant's  debt,  but  in 
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ease  she  had  to  pay  it,  he  (Erwin)  would  reimburse  her.    The  Westkhw  Dxs, 

...  v^       •  •I    •.     OrtoAtfT,  1S41. 

contingency  m  that  case  was,  not  to  operate  on  Erwin,  until  it  — r 

'was  known,  whether  defendant  had  to  pay.     The  court,  in  HoroHTOiKii 
that  case,  went  as  far  as  it  well  could,  to  avoid  the  effect  of  a       namtn, 
positive  law,  which  in  its  operation  in  the  country,  is  calculated 
to  produce  delay  in  the  collection  of  debts,  and  considerable 
embarrassment  to  creditors. 

We  are  bound  to  execute  the  law  in  all  cases,  however  hard 
its  operation  may  be,  when  it  appears,  its  provisions  are  not 
seized  upon  to  evade  the  administration  of  justice,  and  the  col- 
lection of  just  debts.  In  this  case,  we  see  nothing  in  the  con- 
duct of  defendants  at  all  suspicious. 

The  judgment  of  the  District  Court  is  therefore  annulled 
and  reversed,  and  this  case  remanded  to  the  District  Court, 
with  directions  to  permit  the  defendants  to  call  Alexander  Peck 
in  warranty,  and  otherwise  to  be  proceeded  in  according  to 
{aw ;  the  plaintiffs  paying  the  costs  of  this  appeal. 


HOUGHTEXING  vs.  FI8HER«] 

APPEAL    PROM    THE    COURT    OF    THE  TENTH  DISTRICT,    FOR     THE    PARISH  Qf 
HATCHITOCHES,    JX7DOE  CAXPHELL    OP    THE  BI8TBICT  PRBSIDIRQ. 

A  new  trial  should  not  be  granted,  to  enable  the  party  to  prove  the  tender  of  a 
slave  in  a  redhibitory  action,  on  the  ground  of  an  oversight  in  hia  counsel  to 
prove  it  on  the  trial,  when  it  does  not  appearp  any  diligence  was  used  to  pv^H 
cure  the  pi*oor. 

The  discretion  in  the  Supreme  Court,  to  remand  causes  for  a  new  trial,  will  be 
exercised  only  in  extreme  cases,  when  the  party  lias  shown  due  diligence  and 
IS  guilty  of  no  laches. 
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Wmnur  Om.  This  is  a  xedUbitory  action.  The  plaintiff  allegest  he  pur- 
^^^'**^^^*'  chaaed  a  slaye  named  George  from  Mw.  Sarah  L.  Fisher,  for 
iuK»miu[v«  $1QQQ«  That  he  is  subject  to  redhibitory  defecu  and  vices, 
which  entitle  him  to  a  rescission  of  the  sale.  He  avers,  he  has 
tendered  back  said  slave  to  the  agent  of  the  defendant,  who 
peremptorily  refased  to  receive  him*  He  prays  judgment  for 
a  rescission  of  the  sale  and  return  of  the  price,  and  600  dollais 
in  damages. 

The  defendant  pleaded  the  general  issue.  There  was  first 
a  verdict  for  the  plaintiff  and  a  new  trial  granted. 

On  the  second  trial  there  was  no  proof  produced  of  a  tender 
of  the  slave,  and  there  was  a  verdict  and  judgment  for  the  de-* 
fendant.  After  an  unavailing  effort  to  obtain  a  new  trial,  the 
plaintiff  appealed. 

TViybr,  for  the  plaintiff  and  appellant, 

Jhivbmr  fy  HycofM^  for  the  defendant* 

Morphy^  «/•  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  obtain  the  rescission  of  the  sale  of 
a  slave  on  the  ground  of  redhibitory  vices  and  maladies.  The 
plaintiff  at  first  obtained  a  verdict,  but  on  a  motion  for  a  new 
trial,  it  was  set  aside.  The  second  jury  gave  in  their  verdict 
in  favor  of  the  defendant.  After  an  unsuccessful  effort  to  set 
it  aside,  a  judgment  was  entered,  from  which  plaintiff  has  ap« 
peated. 

He  has  drawn  our  attention  to  the  affidavit  he  presented  to 
the  judge  below,  in  support  of  his  application  for  a  new  trial ; 
he  sets  forth  in  it,  that  previous  to  the  institution  of  this  suit 
he  had  made  a  formal  offer,  in  the  presence  of  three  witnesses, 
to  deliver  back  the  slave  to  Wm.  Hunter,  the  agent  of  defand- 
ant ;  that  Hunter  refused  to  receive  the  slave  in  positive  terms; 
that  he  was  prepared  to  prove  the  tender  of  the  slave  to  de» 
fendant,  but  that  owing  id  the  oversight  of  his  counsel,  the 
proof  was  not  made,  and  that  irreparable  injury  will  be  done 
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I 

to  him*  unleas  a  new  trial  be  granted*    This  application  was  wbitsbh  Du. 
farther  supported  by  the  sworn  declaration  of  one  of  the  three  * 

witnesses,  referred  to  in  plaintiff's  alSidaTit,  that  in  June,  1840,  BonwrnuHe 
he  did,  at  the  request  of  the  plaintiff,  together  with  two  other      fimub, 
|>ei8ons,  accompany  him,  (the  plaintiff,)  when  he  was  going  to 
ofier  Hunter,  defendant's  agent,  to  take  back  the  slave ;  that 
in  their  presence  the  tender  was  made,  but  that  Hunter  pe- 
remptorily refused  to  receive  him. 

We  are  requested  to  remand  this  case  for  a  new  trial,  and 
not  to  suffer  the  plaintiff  to  be  the  victim  of  an  oversight  of  his    A  new  trial 
counsel.    If  it  appeared  clearly  from  the  affidavit,  that  the  wit-  granted,  to  en- 
nesses  to  prove  the  tender  of  the  sUve,  had  been  duly  sum-  jj*®  ^Tc^^tE 
moned  and  were  in  attendance,  but  not  examined  through  an  tender  of  a  dare 

in  a  redhibitory 

oversight  of  the  counsel,  the  plaintiff  would  perhaps  have  had  action,  on  the 
some  claim  to  relief  at  our  hands ;  but  it  does  not  appear,  that  overtight  in  hi» 
floiy  steps  were  ever  taken,  to  procure  their  attendance  in  ^l^^it  on  the 
court.  From  an  examination  of  the  record  it  inrther  appears,  JJ^'^JJ^*"  *' 
that  the  tender  of  the  slave  was  not  proved  even  on  the  first  ^7    djligtnee 

was  QBea  to  pro« 

trial,  and  it  is  perhaps  the  very  ground,  on  which  a  new  trial  cure  the  proof. 

1         «,.       1.  .  ..        ,  ,.     The  dlicredon 

was  granted.  The  discretionary  powers  conferred  on  this  in  the  Supreme 
court  to  remand  causes,  will  be  exercised  only  in  extreme  cases,  n^^l^doanws  f^ 
when  the  party  has  shown  due  diligence,  and  is  guilty  of  no  Jc"*^«CToi»ed 
laekei.  Should  we  remand  this  cause  on  the  ground  submitted  ^^7  >»  extreme 

.   -     .  „    -  .       ,  casci,  when  the 

to  us,  we  might  be  called  upon  to  do  it  m  almost  every  case,  party  has  shown 
where  through  neglect,  oversight,  or  any  other  cause,  the  party  and  is  kii%  ^ 
or  his  counsel  may  fail  to  adduce  material  evidence  on  the  ^^  ^'*^^^' 
trial. 

It  is  therefore  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed  with  costs. 
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WwnvK  Dn.  PEBT8  «••  WII<801ff« 

October,  imi. 

t  ■  APPEAL    FROM    THE    COUBT    OF    THE    TBITTH   DISTKICT    FOB    TDS  FIBISH    OF- 


V9,  CLAIBOBNB,    JUDOB    ClJfFBELL  PBESISIBe. 

Wliaoir. 
191  478       A  mortgage  exeoated  by  the  maker  of  a  note,  to  secure  the  endorten,  becomes 
DuU  -when  there  are  no  steps  taken  to  fix  their  liabilitj ;  and  the  transfer  to 
the  holder  of  the  note  after  the  endorsers  are  discharged  for  want  of  protest 
and  notice,  confers  no  rights  on  tlie  transferee. 

The  fiict  of  an  endorser  taking  a  mortgage  from  the  maker  of  a  note  to  indem- 
nify him  against  loss,  does  not  dispense  with  demand,  protest  and  notice. 

This  is  an  action  of  mortgage.  The  plaintiff  alleges  he  is 
the  assignee  and  transferree  of  a  mortgage  on  two  half-quarter 
sections  of  land,  executed  by  one  R.  Stiles  to  Canfield  &>  Drake 
to  secure  them  against  their  endorsements  on  two  notes  of  his 
and  that  said  mortgage  was  given  to  secure  the  payment  of  said 
notes.  The  debt  claimed  amounts  to  $458,  for  which  he  prays 
judgment  against  Wilson  on  his  said  mortgage,  and  that  the 
land  be  sold  to  satisfy  the  debt. 

Wilson  claimed  the  land  as  having  purchased  it  at  sheriff's 
sale,  under  an  execution  against  Stiles,  which  issued  on  a  judg- 
ment of  R.  Thompson. 

'  The  mortgage  was  executed  by  Stiles  to  Canfield  &,  Drake, 
the  16th  January,  1839,  to  secure  the  payment  of  the  debt 
arising  on  the  notes  they  had  endorsed ;  but  after  they  were 
over  due,  and  no  steps  taken  to  fix  the  liability  of  the  en- 
dorsers. 

The  land  in  contest  was  sold  the  21st  day  of  May,  1S30, 
subject  to  plaintiff's  mortgage,  by  the  deputy  sheriff,  and  Wil- 
son, the  principal  sheriff,  became  the  purchaser  for  f  160. 

There  was  judgment  for  the  defendant  and  the  plaintiff  ap*. 
pealed. 

Lawson,  for  the  plaintiff  and  appellant. 

Hyama  and  J.  Blair  Smith,  for  the  defendant. 

Morphy,J.  delivered  the  opinion  of  the  court. 
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This  is  an  hypothecary  action  by  which  a  tract  of  land  held  Wnmur  Dik> 
by  defendant  as  a  third  possessor  is  sought  to  he  made  liable  * 

for  two  notes  amounting  together  to  $458  39,  drawn  by  one  "*" 
Richard  Stiles  to  the  order  of  Rueben  Drake  and  Martin  Can-  wiiJoir« 
field,  and  by  them  endorsed  over  to  the  present  plaintiff  q/'/er 
maturity.  This  transfer  took  place  on  the  12th  of  February^ 
1838,  and  suit  was  immediately  brought  on  them  by  attach* 
ment  against  the  maker,  Richard  Stiles.  On  the  16th  of  Jan« 
nary,  1839,  Richard  Stiles  was  prevailed  on  by  Drake  & 
Canfield  to  give  them  a  mortgage  on  the  property  now  in  the 
possession  of  the  defendant,  to  secure  the  payment  of  these 
notes  which  he  mentions  in  the  act. of  mortgage  as  being  in  the 
hands  of  Peets.  This  mortgage  was  recorded  in  the  office  of 
the  parish  judge  of  Claiborne,  on  the  21st  of  January  of  the 
same  year,  and  by  the  said  Drake  &,  Canfield  assigned  to  the 
plaintiff  on  the,25th  of  September  following.  The  defendant 
purchased  the  property  thus,  mortgaged  by  Stiles  at  a  sale 
under  execution,  made  at  the  suit  of  Thompson,  a  judgment 
creditor  of  the  latter  who  levied  on  it  on  the  25th  of  March« 
1839. 

This  case  has  been  argued  in  writing  and  not  without  some 
ingenuity  on  both  sides,i  It  is  urged  on  the  part  of  the  de- 
fendant and  appellee  that  if  the  mortgage  assigned  to  plaintiff 
and  under  which  he  claims  was  given  to  Drake  &  Canfield  to 
secure  them  from  the  consequences  of  their  endorsements  on 
the  notes, -as  is  alleged  in  the  plaintiff's  petition,  the  mortgage 
was  a  nullity.  That  it  could  have  no  binding  force  and  effect 
because  Stiles  was  not  indebted  to  them  at  the  time  it  was 
given ;  as  the  notes  had  been  by  them  transferred  to  the 
plaintiff  nearly  a  year  previous  to  its  date ;  and  that  it  is  essen- 
tial to  the  existence  of  a  mortgage  that  there  should  be  a  prin- 
cipal debt  to  serve  as  a  foundation  for  it.  That  when  a  bill  or 
note  is  endorsed  after  maturity,  demand  must  be  made  within  a 
Teasonable  time  and  notice  given  to  the  endorser  who  is  other- 
wise discharged,  and  that  as  in  this  case  the  plaintiff  took  no 
•^tep  to  fix  the  liability  of  Drake  &  Canfield,  the  mortgage,  if  it 
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WMnmv  Dn.  erer  had  validity,  Was  discharged ;  the  object  for  which  it  W6a 


'      -1  givea  having  been  accomplished.    To  this,  it  is  answered  that 


the  endorsers  were  not  discharged  by  Want  of  notice  and  de- 
wnmn.  mand  •  as  they  had  taken  a  mortgage  to  secure  themaelves. 
That  even  if  they  were  they  had  a  right  to  waive  the  discharge 
and  avail  themselves  of  the  benefit  of  the  mortgage,  at  least 
against  subsequent  creditors  and  purchasers ;  that  the  expres- 
sions in  the  act  of  mortgage  and  the  act  of  assignment  would 
be  alone  sufficient  to  render  them- liable  unto  plaintiff;  and  that 
at  all  events  defendant  has  no  right  to  complain  as  the  whole 
transaction  took  place  and  the  mortgage  was  recorded  before 
he  had  acquired  any  right  whatever  to  the  property ;  and  he  is 
not  shown  to  have  ever  been  a  creditor  of  Stiles.  That  he 
bought  with  full  knowledge  of  the  prior  mortgage  and  cannot 
now  be  allowed  to  contest  its  validity.  Prom  a  close  etamina^ 
tion  of  the  whole  context  of  the  moiftgage  to  Drake  A  Canfield^ 
it  is  quite  clear  to  Us  thatthe  instrument  was  intended  to  se<5tire 
them  from  the  consequences  of  their  endorsements  on  the  two 
notes  of  the  mortgagor.  It  was  based  then  on  a  consideration 
ueeutedTlT^  which  did  not  exist  at  the  time;  the  principal  obligation  to  whieli 
to*^m  "Sw  ^^  ^*®  *^  attach  had  already  been  released  by  the  laches  of 
(endortert,    be-  plaintiff;  the  mortfifaffe  was  in  their  hands  a  useless  piece  of 

comes  nail  when  *  * 

there  are  no  paper,  conferring  on  them  no  rights  whatever  of  which  they 
theur  liability}  Could  avail  themselves  or  which  they  could  transfer  to  others. 
toOi^older  rfit  was  an  absolute  nullity  ;  La.  Code,  articles  3251  and  8262* 
the  notej  after  prom  the  circumstances  disclosed  by  the  record  in  relation  to 

the     endorser*  •' 

nre  diioharged  the  attachment  pi^eviously  sued  out  on  these  notes  by  the  plain« 
test  and  notice,  tiff  against  the  maker,  Stiles,  it  is  altogether  improbable  that 
onti^e^traL-  ^^®  latter  could  have  intended  that  the  mortgage  should  in  any 
**Th  factof an ^"^  enure  to  his  benefit;  he  kn^w  that  the  notes  were  in 
endorser  taking  plaintiff's  hands  and  what  was  more  simple  than  to  give  the 
fhim  the  maker  mortgage  directly  to  him ;  but  his  intention,  as  alleged  by  the 
Sbmidfy^  ^him  petitioner  himself,  was  to  save  Drake  db  Canfield  harmless  of 
^""^not  du!  endorsements.  We  have  held  (9  La.  Rep.,  3d4,)  that  the  fact 
penae  with  de-  of  an  endorser  taking  a  mortgage  from  the  maker  of  a  note 
nndnotioe.         to  indemnify  him  against  loss^  does  not  dispense  with  demand 


%ni  notice  of  protest;  stiH  less  cati  ithate  tlie  effect  of  revitin|r  Wt)^n$t»  tam, 

ia  liability  «lMady  extingvifihad  by  the  .want  of  sddi  JeHwaiA—         ^    '  % 

and  notice.    But  it  ia  aaid  that  defendant  bpi^g  a  third  poises'-        ^^^^ 

^or  and  having  bought  the  property  subject  to  this  moirtgag^      "wuaom, 

iDecorded  before  his  purchase,  bas  no  right  to  contest  its  validity. 

The  sheriff'^  tetorn  does  not  show  that  ifae  :pMpoirty  1M»  aold 

subject  to  this  mortgage,  or  that  fhe  bid  of  ^«tnt£fr  was  over 

und  above  its  KunoupA.    It  statesi  it  is  ti^e,  thtut  the  jOettiAsate 

of  the  recordeir  of  mortgages  jshowing  the  etiste;nce  of  this 

prior  mortgage  was  reiad,  but  it  farther  states  that  the  prc^p^xtf 

was  absobitely  sold  for  on^  hundred  jand  fifty  xLallftiSi  leavja^ 

doubtf^il  what  should  have  a(>|>ea£ed  Mrith  certainty  ixom  lu3 

return,  to  wit :  that  the  bid  wajs  over  And  above  the  Itmount  o^ 

the  prior  mortgage.    By  articles  679  and  688  of  the  Co4(a  of 

iPractiCe^  it  is  made  the^iuty  of  the  aheritf  to  anjpoi^iace  that  th^ 

property  is  sold  subject  to  the  prior  mortgagc^a^  JUnd  that  tb^ 

purchaser  is  authorized  to  retain  in  his  bands  oat  ;of  the  pric^ 

for  \^hich  the  propeity  will  be  abjudicated  the  |UD6unt  laf  such 

mortgages  and  give  his  bond  for  the  suTfAus.    Thre  cetnm  J>f  4 

sheriff  must  show  a  strict  comjiliaAce  with  ^he  ijequicemeate  of 

the  law,   and  we  cannot  presume  the  fulfilment  of  mateiri^i 

formalities  which  do  not  appeat  on  its  face ;  ftom  Ibis  retuxii 

the  bid  appears  to  us  to  have  been.given  fodr  the  ,absolu1(e  t^Um^ 

"of  the  property ;  4  Martin,  N.  S^  16^,    If  such  iwas  the  «|i#iQv 

no  adjudication  could  have  legally  taken  place,   the  pri^ 

x>ffered  being  less  than  the  prio^  mortgage  iq[>p$tfB«Uy  eyjfl^ijtf 

on  the  property  ;  C.  Pr.,  684 ;  3  Martin,  N.  S.,  604.    The 

^fefiddant  ibeo,  when  cadled  upon,  niadbet  «uch  ciictumtancea, 

^0  pay  the  amAont  of  the  pricff  mortgage  ^or  abandon  the  pre^- 

^rty,  baa  the  fight  of  >sbowing  that  aaoh:pnoT  mortgage  Pms  it 

nullity,  that  his  bid  wt^  for  the  absolute  value  of  the  propi(rty> 

«nd  that  the  adjudication  under  which  he  hol^s  was  a  valid  qnew 

This  we  think  he  has  satisfactorily  shown. 

h  is  therefore  ordered  that  the  judgment  of  the  Pistxii;t  OemJt 
he  affirmed  with  costs. 

61        V0&.        xix^ 
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Wbstxrn  D[».  HUfiY  tWt  DRINKORAVE. 

'Octo6<fr,184l. 

•"  imtAl  nOX  THE  COrftT  of  the  SKVEETH   JUBICIAL  BMTmiCT  FOB  TBE 

BUST 
V8.  PAEI8K  OF  OVACHITA,  THE  JtJDOS  OF  THE  FIFTH  FBESISIKO. 

DBIKKeRATB. 

Evidence  taken  down  at  the  instance  of  the  plaintifT,  cannot  be  stricken  out,  on 
the  cross-examination,  on  the  g^nnd  that  it  contradicted  or  went  to  explaiik 
a  written  contract  and  was  inadmissible.  The  motion  to  strike  it  ont  came 
too  latet  the  objections  should  be  stated  when  the  testimony  is  offered. 

This  is  an  action  to  recover  $350,  the  balance  due  on  a  note 
]^iyen  for  the  sale  and  purchase  of  plaintifl^s  improvement  on 
United  States  land.  The  act  of  sale  was  passed  in  August, 
1839,  and  expresses  on  its  face,  that  the  plaintiff  sells  a  certain 
improvement  on  government  land,  for  the  sum  of  $1,675.    He 

•  # 

prays  judgment  for  the  balance  due. 

The  defendant  pleaded  the  general  issue;  avers  he  is 
entitled  to  a  credit  on  his  note  of  $1,325,  and  by  a  special 
ligreement  is  not  to  pay  interest.  He  further  avers  that  the 
^plaintiff  is  indebted  to  him  in  the  sum  of  $300,  for  300  barrels 
of  com,  which  he  gathered  from  the  plantation,  and  which  is 
now  pleaded  in  compensation. 

The  plaintiff  had  judgment  on  the  evidence  adduced.  His 
witnesses  proved  that  the  plaintiff  did  not  sell  the  com,  then 
on  the  land;  and  on  their  cross-examination  defendant's 
counsel  ascertained  there  was  no  other  contract  between  the 
parties  but  the  written  one,  or  act  of  sale,  and  that  the  evidence 
was  illegal,  and  should  be  stricken  out,  but  which  was  refused, 
«nd  he  took  his  bill  of  exceptions.     The  defendant  appealed. 

Downs  fy  Copley,  for  the  plaintiff,  insisted  that  parol  evi- 
dence was  admissible  in  this  case.  There  was  no  real  estate 
sold ;  only  improvements,  &c.    4  La.  Rep.  22 ;  16  Idem  232. 

M^Guire^  for  the  defendant,  urged  that  his  motion  to  strike 
out  the  parol  evidence  on  the  cross-examination  was  in  time, 
and  the  motion  should  have  been  sustained.  The  illegality  of 
the  testimony  could  not  be  discovered  until  on  the  cross-exa- 
mination, it  was  clear  the  witnesses  were  testifying  as  to  the 
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oonstraction  of  a  written  contract.  It  was  not  too  late  then  to  Wssterit  Dit. 
strike  it  out ;  and  this  principle  is  supported  by  Phillips  on  iril^-J-^^^vl 
evidence.  "^^^ 

Vg, 
BBIKK6  RATB. 

Morphy^  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  $360,  being  the  balance 
of  a  note  of  a  larger  amount  drawn  by  defendant  to  the  order 
of  plaintiff.  The  defence  set  up  is  a  plea  in  compensation  of 
three  hundred  dollars  for  three  *  hundred  barrels  of  com,  al- 
leged to  have  been  sold  and  delivered  to  the  plaintiff,  at  the 
rate  of  one  dollar  per  barrel.  There  was  a  judgment  below 
in  favor  of  the  plaintiff,  from  which  the  defendant  has  ap* 
pealed. 

The  evidence  shows  that  plaintiff's  claim  is  for  the  residue, 
of  the  price  of  a  sale  he  had  made  to  defendant  of  an  ifnr 
provement  or  settlement  by  him  made  on  public  land,  togethei: 
with  some  negroes,  cattle,  farming  utensils,  &c.  There  was 
at  the  time  a  crop  of  com  standing  on  the  land,  of  which  no. 
mention  is  made  in  the  conveyance.  Some  time  after,  the 
plaintiff  gathered  and  removed  from  the  premises  all'  the  corn 
as  his  property,  without  any  positive  opposition  on  the  part  of 
defendant,  who  was  then  on  the  plantation.  It  is  the  value  of 
this  corn  which  the  defendant  offseta  against  plaintiff's  de- 
mand, on  the  ground  that  plaintiff  had  no  right  to  take  it  away 
as  it  passed  with  the  sale  of  the  settlement  to  him. 

On  the  trial,  several  witnesses  were  offerred  to  prove  that 
on  various  occasions,  after  the  sale,  the  defendant  had  ac- 
knowledged that  the  corn  belonged  to  (he  plaintiff,  and  had 
not  been  sold  to  him;  after  this  testimony  had  been  taken 
down,  the  defendant's  counsel  moved  the  court  to  strike  it  out, 
on  the  ground  that  it  also  appeared  from  the  evidence  that  no 
subsequent  contract  had  intervened  between  these  parties  ^ 
that  it  went  to  contradict  or  explain  a  written  contract,  and  was 
inadmissible.  The  judge,  in  our  opinion,  correctly  overruled 
this  motion.  It  camo  too  late ;  the  party  should  have  stated 
his  objections  to  the  testimony  offerred  before  it  was  taken 
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Wirmur  Dill  dowiu    As  tQ  iu  efiect  whem  once  taken,  this  c^uit  has  fc»« 

■^^'^*^'^  (juently  held,  that  k  will  biad  the  partiea  eyen  in  lefard  to  the 

i^KTs      sale  of  veal  ptaperty.     1  Martin  N.  S.  466 ;  4  La.  lUp.  2St 

vote..       and  64.    The  testimony  leaves  no  doubt  in  our  minds  that  the 

standing  crop  of  com  was  not  included  in  the  sale»  and  had 

xenyBined  the  property  of  the  plaintiff. 

Il  is  tfaerefctt^  ordered  (hat  th^  judgment  of  the  Distriet 
Coast  he  affirmed  with  cests^ 
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iECO^TJE;  PS.  SMART. 

MfntAi  wTKlm  vw  eovBT  9t  vas  smv^  ifw  iters  BurBvcr,  raa  m 
riiiiB  olr  ^iTOtitttcSsA,  tub  Jtnws  or  iits  •ivsirtii  pKunitirG. 

The  Btmtheni  and  •outb'«vest  boandarj  of  the  eoantj  ui4  parish  of  Natehitochea 
rtins  froiiii  like  jonetion  of  ihe  Rigolet  de  Bon  Diea  and  Red  Ri?er,  in  a 
dbttft/SfolkUhP  toiKa  of  #eat  as  win  ttrile  the  8ablBe  RWek- at  the  point 
where  tiie  nortli>wtat  eenier  oCthe  eeuuty  ef  Opdouaas  tooahea  the  weitem 
lunt  of  thfft  stream* 

In  settling  and  detemuning  boundaries  not  ftxed  by  actual  observation  and 
snrrej,  some  weight  must  be  given  to  general  nnderskanding  and  common 
aaqnieaoene^. 

ihttlft  paperfe  are  admlatible  in  eridenee  In  a  possessory  aetion,  to  show  the 
(tstent  and  limlu  ef  the  plalntiiri  possoitiaA)  although  no  mqniry  can  be 
had  as  to  the  validity  of  titles  in  this  action. 

Whfere  a  person  takes  possessibn  of  land  under  an  apparent  title  as  his  own, 
slight  acts  will  be  received  as  eridenoe  of  an  intention  to  take  actual 
possession. 

But  where  a  man  without  any  pretence  of  title,  goes  upon  land  claimed  by 
another,  he  must  aho^  unequivocal  ac^s  6f  poisession,  more  Man  a  yiar,  to 
steistaim  lile  plea  of  preserlption. 
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This  b  ft  pomeosory  actioD,  institated  ith  April*  1888,  and  Wwnmn  Utt. 
citation  was  serred  on  che  defendant  the  10th  May  following.  ^  L-    *. . 
The  plaintiff  alleges  be  ia  the  owner  of  two  square  leagaes  of      ucown 
land  situated  in  the  parish  of  Naschitocfaes,  and  embracing  the       sv abt, 
small  Prairie  of  Lannaooco  with  the  adjacent  wood-land ;  that 
the  defendant  within  a  year  ago,  took  possession,  without  any 
shadow  or  pretence  of  title,  of  a  part  of  said  land,  and  is  cut- 
ting tiiaber,  cultiyating  and  committiiig  trespass  and  waste 
theseont  to  his  great  damage.    He  prays  that  the  defendant  be 
condemned  ta  leare  the  premises  and  pay  damages. 

The  defendant  excepted  to  the  joxisdictioB ;  averring  he 
resided  in  the  Parish  of  Rapides.  This  exception  was  oyer> 
ruled.  The  geaeral  issue  aad  prescription  of  one  year  was 
pleaded. 

On  the  evidence  produced,  the  District  Judge  was  of  opinion 
the  defendant  was  a  possessor  in  bad  faith,  without  any  pre- 
tence of  titlof  and  that  the  plea  of  prescription  was  unavailable. 
There  was  judgsaent  for  the  plaintiff  quieting  him  in  his  pos- 
session of  the  premises,  and  the  defendant  appealed. 

Morse  ^  Roysden^  for  the  plaintiff. 

Ogdm  ^  Brentt  for  defendant. 

Garland^  J.  delivered  the  opinion  of  the  court.  , 

This  action  is  instituted  to  recover  the  possession  of  a  small 
tract  of  land  which  it  is  alleged  the  defendant  has  entered  upon 
illegally,  being  a  portion  of  a  larger  tract,  which  the  plaintiff 
claims  to  possess  as  owner,  situated  in  the  Parish  of  Natchi* 
toches,  at  a  place  called  the  Lannacoco  Prairie. 

The  defendant  excepts  to  the  jurisdiction  of  the  court,  alleging 
he  resides  in  the  Parish  of  Rapides,  where  he  should  have  beeh 
sued.  This  exception  was  overruled,  after  hearing  testimony, 
the  defendant  filed  a  general  denial,  and  pleaded  the  prescription 
of  one  year  to  the  action.  There  was  judgment  against  him, 
suid  he  appealed. 

The  first  question  to  be  considered  is,  as  to  the  jurisdiction 
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WBSTKwir  Dis.  0^  ^®  court,  which  iavolves  the  question  of  boundary  betweea 
October.iM,  ^^  Parishes  of  Rapides  and  Natchitoches.  The  line  between 
LBcoxTB  the  Parishes  in  this  quarter  has  never  been  surveyed  and 
SMAKT.  marked;  we  are  therefore  left  to  form  our  opinions  as  to 
where  it  is  intended  to  be,  from  the  acts  of  the  Legislature  and 
the  evidence  in  the  record*  The  act  of  March  16,  1809,  1 
Bullard  A  Curry's  Dig.  173,  says,  ''the  line  dividing  the 
County  and  Parish  of  Natchitoches  from  the  County  and 
Parish  of  Rapides  shall  intersect  the  Red  River  at  the  con- 
fluence of  the  Rigolet  de  Bon  Dieu,  and  shall  run  from  thence 
on  the  west  in  a  direct  line  to  the  nearest  comer  of  the  County 
of  Opelousas,  &c."  The  French  text  is,  **se  prolongera  de  la 
vers  Touest  en  ligne  directe  jusqu'k  la  premiere  Umite  des 
Opelousas,  &c."  The  difierepce  in  the  meaning  of  the  two 
texts  creates  some  confusion.  If,  according  to  a  portion  of  the 
English  text,  the  line  was  to  run  directly  west  from  the  Rigolet 
de  Bon  Dieu,  it  is  evident  it  could  not  be  made  to  touch  any 
portion  of  the  County  of  Opelousas,  as  the  line  of  that  Parish 
is  now  understood.  If,  according  to  a  part  of  the  French  text 
the  line  is  to  run  directly  to  the  nearest  line  (premiire  limite,) 
of  the  County  of  Opelousas,  its  bearing  would  be  nearly  due 
south,  and  it  would  not  go  to  any  comer  of  that  County,  but 
intersect  the  supposed  line  at  a  place  distant  from  any  comer. 

The  southern  .  .  .  , 

«nd  south-west  According  to  the  first  hypothesis,  the  locu8  in  quo  would  be  in 
tiwmty^  ^  and  the  County  of  Rapides  or  Opelousas,  according  to  the  last, 
chitoohes^  nios  <>®ifl*i'*ly  ^^  Natchitoches ;  but  we  do  not  think  either  supposi- 
from  ^®  i*™5*  t^^**  exactly  correct.  To  ascertain  the  meaning  of  the  Legis- 
soiet  de  Bon  lature,  we  have  to  take  a  portion  of  both  texts,  and  we  think 
River,  in  a  di-  the  real  intention  is,  the  line  shall  commence  at  the  junction 
I^A  rfwest^s  ^^  t^«  R®d  ^iv®'  *°<^  ^^  Rigolet  de  Bon  Dieu,  and  ran  in  a 
will  striiK  the  direction  as  far  west  of  south  as  necessary  to  strike  the  Sabine 

Sabine     Kiver,  ^ 

at  the  point  River,  at  the  point  where  the  north-west  corner  of  the  County 
north-vest  eor-  of  Opelousas  touches  the  western  bank  of  that  stream, 
r/of  Opelousas  Where  that  point  is  to  be  found,  is  not  certainly  known,  and 
touches       the  ^q  ^y^  j^fj  y^yy  much  to  common  report,  and  such  maps  of 

wertem      bank  ^  r       »  r 

of  that  stream,   the  State  as  are  in  our  reach  to  fix  it.     We  suppose  that  cor- 
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iier  to  be,  very  near  if  not  exactly  at  the  point  where  the  base  Wxstewt  Du. 
Jine  or  Slat  degree  of  north  ktitude  iDtersects  the  Sabine  co  er,  ^ 
Riyer.  That  the  County  of  Rapides  should  extend  to  the 
Sabine  Riyer»  is  evident  from  a  perusal  of  the  act  of  Septem- 
ber 5,  1812,  1  B.  &  C's.  Dig.  174,  defining  the  boundaries  .of 
the  County  of  Natchitoches,  which  is  said  to  be  bounded 
^'south  by  the  County  of  Rapides"  and  west  by  the  Sabine. 
If  the  County  of  Rapides  was  not  to  extend  to  the  Sabine,  the 
County  of  Natchitoches  would  join  Opelousas. 

Assuming  these  principles  as  correct,  if  we  draw  a  direct 
line  from  the  confluence  of  the  Red  River  and  the  Rigolet  de 
Bon  Dieu,  to  the  point  on  the  Sabine  where  the  base  line  or 
dlst  degree  of  north  latitude  intersects  the  Sabine,  then  ac- 
cording to  the  maps  and  the  evidence,  the  Lannacoco  Prairie, 
with  the  exception  of  a  very  small  part,  will  be  in  the  Parish 
of  Natchitoches,  if  the  line  should  bear  nxore  south,  then  all 
of  it  would  be  in  that  Parish. 

As  there  is  necessarily  some  uncertainty  in  making  calcula- 
tions from  maps,  as  to  lines  not  run,  we  have  Iboked  carefully 
into  the  parol  testimony  in  relation  to  the  domicil  of  the  de- 
fendant.  In  settling  a  boundary  not  fixed  by  actual  observation         In  letainf 

,  •   1  1         •  111    And    determin- 

and  survey,  some  weight  must  be  given  to  general  understand-  ing  boundaries 
ing  and  common  acquiescence.  Calvit,  a  witness,  says  he  SSa  obsepJa^ 
lives  about  eiirht  miles  south  of  the  defendant,  that  he  lives  in  ^^^  *'*^    ""^ 

®  vey,  tome 

Rapides,  and  he  considers  the  people  in  the  Prairie  as  also  weight  must  be 
*  ,  ,  ^  given  to  gene- 

residents  of  that  Parish.    As  to  himself,  he  is  probabl}''  correct,  ral  understand- 
but  as  to  the  others,  we  think  the  weight  of  testimony  is  in  mln     aequies- 
favor  of  their  being  residents  of  Natchitoches.    This  witness  ^'^^^^ 
further  says,  the  residents  of  the  Prairie  vote  and  pay  taxes  in 
Rapides,  but  he  names  no  one  but  himself  who  does.     On  the 
other  side,  Davion  says,  he  has  known  the  Prairie  Lannacoco 
for  fifty  years,  and  always  considered  and  understood  it  was  in 
the  Parish  of  Natchitoches.     Burnet,  formerly  sherifi*  of  that 
Parish,  though  not    very  positive,  considers    them  in  that 
Parish.     A  brother  of  the  defendant  who  lives  near  him,  and 
also  sued  in  a  similar  action,  is  proved  to  have  been  on  the  tax 
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Wu-n*tr  k>ift.  list  in  Natchitocbos.    The  tefltknony  of  Lee  and  Plananee  gb 

*    -^  to  confirm  tke  viewB  of  the  other  witnesses.    We  therefore 

KBoovrs      think  the  judgment  of  the  Diatriot  Judge,  as  to  the  jurisdictioii» 

«MASfk       -ii  Bot  ahowii  to  be  eo  erroneous  as  to  autfaorke  us  to  rereiBe 

it. 

Before  proeeeding  to  the  merks,  our  attention  is  called  to  a 
hill  of  exception  taken  hy  the  defendant.  On  the  trial,  Ae 
plainiiflf  ofierred  **^m  evidence  a  report  of  the  cofflmissioners 
of  the  land  offioe,  and  other  evidences  of  title,**  to  the  admi»» 
aion  of  which,  the  defendant,  hy  his  counsel  objected,  on  the 
ground  that  no  evidence  of  title  eould  he  given  in  this  action  \ 
hut  the  judge  was  of  opinion  the  documents  were  admisaible 
to  prove  the  character  and  extent  of  plaintiff's  possession,  for 
Title  tMitiera  ^^tcfa  purpose  they  were  offerred.  We  think  the  ju4ge  did 
ire  adnuttibiesiDt  ^err.    It  is  true  no  inquiry  oouW  be  made  into  the  validity 

in   evidence  in  ^         ^  *      ■'  ^ 

a  powesaoryof  the  title  in  this  action,  but  it  was  evidence  4o  show  the 
the  extent  and  extent  of  plaintiffs  possession.  He  claimed,  to  imssesa  as 
pUOntiff^B  po^  owner  two  square  leagues  induduig  the  whole  Prairie,  and  as 
iesnont  altho*]|Q  ^j^^  j^^  jjjjy^  |j  ^]\  enclosed,  it  WBs  necessaiy  to  show  how 

no  inauiry  can  '' 

be  had  as  to  the  {m  his  possesrion  extended  by  an  exhibition  of  papeis  purport* 

Validi^  of  titles  ,  -    .  . 

4n  Uiis  aeUon.    mg  to  he  •muuiments  of  title. 


On  the  merits,  the  plaintiff  showed  he  and  those  under 
'Whom  he  claims,  liave  for  mere  than  forty  years  possessed  as 
iDwners,  «11  of  the  Lannacoco  Prairie  and  some  of  the  weod« 
land  surrounding  it.  A  vacherie  has  been  teept  there  for  many 
years ;  there  were  houses  erected,  and  fences  -and  enclosmres 
tnade,  some  pevsons  white  or  black  were  always  there  in  pes> 
eession  for  him  or  his  anceeftofs,  and  a  large  stoi^  ^  oatde 
tanged  and  grased  on  the  Prairie.  The  defendant  not  having 
any  right,  went  upoa  the  land,  selected  «  spot  on  iVfaich  he 
inroposod  to  'settle,  and  erected  buildings,  eticlesed  a  ^M, 
«md  eonwnenoed  making  crops  on  ^  land,  filthough  he  was 
Svfermed  before  'he  -commenced  his  operations,  that  the  plain- 
tiff claimed  the  land  as  owner. 

We  think  the  possession  of  the  plaintiff  is  sufficiently 
established,  and  he  must  recover  unless  his  action  is  pres* 
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l^tibed  by  dde  year.  This  is  the  principal  reliance  of  the 
defendant*  and  we  have  carefully  examined  the  evidence  in 
relation  to  the  character  and  length  of  his  possession. 

The  citation  was  served  on  the  defendant  on  the  lOth  of 
May,  1838w  The  conclasions  we  draw  from  the  testimony  of 
all  the  witnesses,  who,  in  some  respects  contradict  each  other 
are,  that  the  defendant  went  to  the  Lannacoco  Prairie  about 
the  last  of  December,  1886,  for  the  purpose  of  selectin|g;  a 
situation  to  settle.  He  made  choice  of  a  spot,  planted  a  few 
peach  trees,  cut  down  some  trees  and  made  an  enclosure,  but 
of  what  kind  or  to  what  extent  is  not  definitely  shown*  He 
staid  but  a  short  time,  then  went  to  Mississippi  where  he  had 
business,  remained  some  weeks,  and  returned  to  the  Lanna* 
coco  Prairie  for  a  few  days ;  he  then  left,  returned  to  bis 
family  in  the  Parish  of  St.  Landry,  a  distance  of  many  niilctsi 
where  he  remained^  made  a  crop  in  1837,  and  ft^ain  returned 
to  the  place  in  question,  the  latter  part  of  the  year  1887,  when 
he  erected  houses,  made  enclosures  to  the  extent  of.  from 
twenty  to  thirty  acres,  removed  his  family,  and  in  1888  made 
a  crop  t)n  the  place.  The  defendant  contends  he  took  pos; 
session  of  the  premises  in  1886,  or  early  in  January,  1837,  and 
had  never  abandoned  it,  and  as  the  action  was  not  commenced 
until  April,  1838,  prescription  runs  against  it.  If  the  defen- 
dant had  have  taken  possession  of  the  land  under  an  apparent 
title,  we  should  regard  slight  acts  as  evidence  of  an  intention 
to  take  possession,  but  when  a  man  without  any  pretence  of 
title  goes  upon  land  which  he  is  informed  is  claimed  by 
another,  he  must  show  unequivocal  and  continued  acts  of 
possession  for  more  than  a  year,  to  maintain  a  plea  of  pres- 
cription. In  this  case,  the  plaintiff  contends  that  if  the  defen< 
dant  had  possession  in  1836,  or  in  January,  1837,  he  had 
abandoned  it,  and  his  possession  did  not  really  commence  until 
about  December,  1837.  Of  this  opinion  was  the  District 
'  Judge,  and  we  do  not  think  he  erred.  The  articles  3999  and 
following,  of  the  Civil  Code,  relied  on  by  the  counsel  for  the 
defendant,  do  not,  in  our  judgment,  go  to  the  extent  he 
62        VOL.        XIX. 


WBSTEKir  Ditf. 
Ocro6er,l841. 

■— — ■ 

Lseoms 

V9, 


perton       tiket 

EossessioD  of 
ind  luder  an 
Apparent  tide 
M  his  own, 
ilig;ht  Act8  will 
be  received  aft 
evidenee  of  an 
intention  to 
take  actual 
posaemion. 

Bat  where  a 
roan  without 
any  pretence  of 
tide,  goes  npon 
land  claimed 
by  another,  be 
mast  ^ow  uii- 

uivocal     acts 


ot  possession, 
more  than  a 
year,  to  main- 
tain the  plea  of 
pretariptioD. 


«oe  CASES  IN  tDE  SUPRfiMS  COURT 

Wanmni  Uii.  iMins.  Thfl  defendant  was  distinctly  infonncd  th«  pkintitf 
*  had  a  claim  to  the  land  in  question,  his  establishments  wer« 
u^^|n>  there,  and  there  is  hut  little  merit  in  the  plea,  that  he  went 
openly  and  publicly,  -  and  took  possession  of  property  which 
)ie  knew  did  not  belong'  to  him,  in  violation  of  the  rights  of 
fipother.  We  do  not  think  the  defendant's  plea  of  prescription 
will  avail  him. 

The  defendant  complains  the  judgment  is  so  indefinite,  it 
cannot  he  executed.  The  plaintiff  claims  to  be  the  possessor 
nf  two  8<{Uare  leagues  covering  the  whole  Lannacoco  Prairie, 
and  some  of  the  surrounding  wood-land ;  the  judgment  accords 
it  to  him,  the  evidence  shows  he  possesses  all  the  Prairie  and 
the  wood-land  surrounding,  which  is  shown  to^  include  the 
place  where  the  defendant  has  his  houses  and  enclosures ;  of 
these  the  defendant  is  adjudged  to  be  the  wrongful  possessor, 
ttd  ftom  which  he  is  to  be  ejected.  There  is  an  obvious 
distmotien  between  this  case  and  that  in  the  8  La.  Rep.  409, 
rsHod  on  in  the  argument. 

Th^  judgment  of  the  Pistrif^t  CoQrt  is  therefore  affirmed 
with  ^oata  in  both  courta* 
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Owroter,mt. 
jkphcai:  rAcht  tu  cotrmt  d>  thje  iTnfni  iiirrtotir  roA  Tilk  ^AftKit  or     =^ — .  ■  ■ »   .^ — ^ 

The  debtor  alone  has  the  right  of  enjoining  proceedings  under  exeontory  pro*. 

eesfe  without  giTiiig  Kourity.  His  vendee  or  the  third  postessbr  of  the  niort-. 

^aged  prope^f  omiboL 
On  the  dwsoltttoo  of  iigmsBticns  tiw  dmaagn  Aanld  My  be  eUtwrtarf  miAt 

amoont  actnallj  due  at  the  time  of  grmntiiig  the  iiyunetion,  or  th^  turn  oo- 

<iMi%  enjoined,  and  not  on  notes  or  instalments  of  the  same  debt  baoomiag 

doe  during  the  pendency  of  the  injunction. 

This  suit  oommenced  by  an  onfef  of  sektUita  iliird  sale,  wbich 
the  plaintiff's  obtained  on  their  vendor's  privilege  and  mort- 
gage against  a  certain  plantation  and  slaves  in  the  possessioOk 
of  R.  G.  Dunlap,  their  vendee. 

The  defendant  took  an  appeal  from  this  order  to  the  Supreme> 
Court.    See  the  ciise  m  16  La.  Rep.,  163. 

The  cause  was  remanded  for  new  proceedings.  In  the^ 
meantime*  on  the  18th  April,  1839*  two  days  after  granting 
the  order  of  seizure  and  sale,  and  after  an  appeal  was  takea 
therefrom,  Hugh  W.  Dunlap,  the  now  defendant,  purchased 
out  the  interest  of  his  brother.  After  the  return  of  the  cause 
to  the  District  Court,  and  when  the  mandate  of  the  Supreme^ 
Court  was  about  being  executed,  to  wit:  on  the  16th  February, 
184  U  the  present  defendant  ia  the  original  suit,  applied  for  and 
obtained  an  iojunotion  against  the  opder  of  seizure*  without 
giviog  security.  He  set  up  various  grounds  and  defects  in  the 
title,  but  none  of  the  causes  authorizing  an  opposition  and  in* 
junction  to  an  order  of  seizure  and  sale  without  giving  security 
were  enumerated. 

The  plaintifEs  whose  proceedings  were  enjoin^sd  moved  ta 
dissolve  the  injunction  on  various  grounds ;  among  which  were 
that  the  act  of  sale  contained  the  clause  or  pact  denon  a/tmon* 
dOj  and  that  the  present  defendant  and  purchaser  could  no^ 
avail  himself  of  this  mode  af  proceeding,  wliich  was  only  ao* 
corded  to  the  original  debtor,  ^c. 

Xhere  was  a  maiss  of  evidence  taken  on  the  issues  made  uf^ 
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WssTiBv  Dit.  between  the  parties,  respecting  the  title  to  a  portion  of  the  land 
'       *  embraced  in  the  original  purchase  and.  sale.    The   question 
^■"»* ""  ^^  turned  entirely  in  this  court  on  the  right  of  the  defendant  to 
jivHLAv.       maintain  his  injunction  without  ha7ing  given  security. 

There  was  judgment  dissolving  the  injunction  with  ten  per 
cent,  damages  and  ten  per  cent,  interest  on  #22,500,  which  had 
then  become  due  of  the  price  of  the  plantation  and  slaves,  in- 
stead of  #15^363,  the  sum  due  and  actually  enjoined  at  the  suing 
out  of  the  injunction.     The  defendant  appealed. 

Fepper^  for  the  plaintiffs,  and  in  propria  persona^ 
Dunlap  in  propria  persona. 
Copley y  on  the  same  side, 

JBidlardt  J.  delivered  the  opinion  of  the  courts 

The  plaintiffs  having  taken  out  an  order  of  seizure  and  sale 
to  enforce  their  mortgage  and  vendor^  privilege  upon  certain 
lands  and  slaves  sold  by  them  to  R.  G.  Dunlap,  the  latter  pro- 
secuted an  appeal  which  came  before  us  at  the  last  term  and 
the  judgment  of  the  District  judge  was  affirmed.  See  16  La. 
Rep.,  163. 

After  the  proceedings  had  recommenced  in  the  District 
Court  upon  the  mandate  from  this  court  being  sent  down,  on 
16th  of  February,  1841,  Hugh  W.  Dunlap,  who,  ft  appears, 
had  purchased  the  mortgaged  property  on  the  18th  of  April, 
1889^  two  days  after  the  original  order  of  seizure  was  issued 
and  one  day  after  the  appeal  had  been  allowed  from  that  order, 
presented  his  petition  and  obtained  an  injunction  to  stay  pro- 
ceedings. The  judge  in  granting  the  injunction  exempted  him 
from  the  obligation  of  giving  security.  The  grounds  upon 
which  he  asked  for  this  equitable  interference  of  the  court, 
after  expressing  his  surprise  and  astonishment  that  the  plain- 
tiffs had  obtained  an  order  of  seizure  and  sale,  and  had  caused 
the  property  to  be  advertized  for  sale,  of  which  he  was  the 
bon&  fide  owner,  were :  let.  That  the  petitioners  are  nol  the 
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only  heirs  of  the  persons  from  whom  they  claim  title  to  the  WsnTicnir  Dis, 

land,  hut  that  there  is  another  heir  who  is  about  to  bring  suit  *  L 

against  him  for  her  interest.  2A.  That  the  vendors  have  not  '•^ "■  w  ^^ 
complied  with  the  agreement  to  make  R.  G.  Dan  lap  a  good  >vNX4f. 
title,  according  to  their  contract,  but  that  a  part  of  the  land  be- 
longs to  the  United  States.  3d.  That  hanng  no  right  to  conyey 
the  section  22,  an  action  of  warranty  has  accrued  to  their  ven- 
dee for  the  value  of  the  land.  4th.  That  suit  has  been  brought  * 
for  one  of  the  slaves ;  and  further  that  certain  persons  are 
about  to  bring  suit  for  four  hundred  acres  of  the  land.  It  is 
further  alleged  that  when  the  vendors  were  about  to  make  the 
authentic  conveyance,  R.  G.  Dunlap  called  upon  them  to  pro- 
duce the  title  papers  to  the  land,  that  he  might  examine  them, 
and  he  was  assured  by  James  Pepper,  who  had  made  the  con- 
tract for  himself  and  the  others,  that  the  title  papers  were  in 
the  Citizens  Bank  in  New  Orleans,  and  that  the  title  was  good; 
whereas  the  title  papers  for  section  22  never  were  filed  in  that 
bank  but  were  in  the  possession  of  said  Pepper,  and  that  he 
would  not  have  signed  the  notes  for  that  part  of  the  price,  if  he 
had  known  the  real  situation  of  the  titles.  It  is  also  alleged 
that  by  the  terms  of  the  contract,  R.  G.  Dunlap  Avas  entitled  to 
all  the  bank  stock  which  the  vendors  were  entitled  to  in  the 
Citizens  Bank  of  Louisiana,  as  subscribers  ;  the  vendors  hav- 
ing represented  that  they  would  be  entitled  to  fifty  thousand 
dollars  of  stock,  yet  that  James  Pepper,  one  of  the*  vendors, 
with  a  view  to  defraud  the  said  R.  G.  Dunlap,  withdrew  the 
subscription  or  released  the  same  to  the  bank,  without  the  con« 
sent  of  said  Dunlap,  and  contrary  to  his  interest. 

Such  is  the  substance  of  the  grounds  for  relief  set  forth  in 
the  petition  for  injunction,  upon  which  that  writ  was  ordered 
to  issue  without  giving  security. 

The  plaintiffs,  whose  proceedings  were  stayed,  moved  the 
court  to  dissolve  the  injunction  with  damages  for  the  following 
reasons:  1st.  Because  Hugh  W.  Dunlap,  the  petitioner,  is  not 
the  party  defendant  in  said  proceedings,  and  therefore  not  enti- 
le d  to  an   injunction  without  giving  security.     2d.  Because 
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WssTBBsr  Di8.  ff  01^  ^^6  showing  of  the  plain  tiff  himaelf  he  acquired  the  pvopertjF 
October,  isu.  mortgaged  siace  the  order  of  seizure  and  sale  issued*  and  there- 
rupsKXTAk  fore  haa  no  right  to  appose  the  sale*    9A.  Because  the  saU  Uk 
dvxiIp.      R«  G.  Dunlap  contaiofi  the  clause  de  nan  alienando  and  conse- 
quently his  conveyance  to  the  present  petitioner  is  Toid  sa  fax 
as  the  respondents  are  concerned,  and  he  has  no  right  to 

oppose  the  sale. 

The  court  dissolved  the  injunction  upon  this  motion  and 

awarded  damages  against  the  plaintiff,  therein,  at  ten  per  cent. 

upon  twenty-twa  thousand  five  hundred  doUara  and  interest  en 

the  same  from  the  8th  of  March,  1641,  till  the  Mth  of  May, 

1841. 

The    debtor      ^^  dissolving  the  injunction  upon  some  of  the  g^^Minds  set 

alone  Ilm  die  forth  in  the  motion,  we  are  of  opinion  the  court  did  not  err- 
right  of  enjoin-  ^ 

ing  proceedings  The  articles  738,  739  and  740  give  to  the  debtor  aUne  the 

under      exeou-    .   r^     r       •    •    •  j*  a  ^  -^i- 

torr  process  nght  of  eojommg  proceedmgs  under  eieoutory  process  withh 
teeuriV  ^*  His  ^^^  giving  security.  It  is  clear  that  the  present  plaintiff  is  not 
th'rf**  neslior  ^^^  debtor  of  the  vendors  of  the  mortgaged  property.  He  ac- 
of  the  mort-  quired  the  property  not  only  pendente  lite  but  with  thspaei  de 
cannot.  non  oHenondo  in  the  origiaal  conveyance.    That  clause  would 

deprive  him  even  of  the  advantage  of  being  treated  as  a  third 
-   possessor,  and  by  no  means  should  it  be  considered  as  giiring 
him  the  privilege  of  making  opposition  and  arresting  thepxo* 
ceedingsof  the  hypothecary  credittir  without  giving  bond. 

But  even  supposing  that  the  defendant  was  entitled  to  all 
the  privileges  and  advantages  of  the  original  purchaser  it  ap* 
pears  to  us  that  even  he  would  be  boncid  to  give  security  in  a 
case  like  the  present.  The  articles  of  the  cede  above  referred 
to  set  forth  the  causes  fox  wl^ich  proceedings  may  be  arrested 
on  opposition  without  giving  security.  They  are  all  such  as 
go  to  the  discharge  of  the  debtor  by  reason  of  payment,  re- 
lease, prescription  or  the  like,  since  the  date  of  the  contract, 
or  to  the  nullity  of  the  contract  itself  for  want  of  a  free  consent, 
as- that  it  had  been-  obtained  by  fVaud;  violence,  fear  or  other 
unlawful  means..  Although  there  is  a augigpestion  of  frand  in 
the  petition  as  to  that  part  of  the  contract  which  relates  to  the 
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bank  stock,  yet  the  party  does  not  claim  that  the  whole  con-  WksTzitir  Bis. 
tract  should  he  annulled  on  that  or  any  other  account.  '       i 

PXI^PIR  XT  AL. 

Although  we  agree  with  the  court  below  that  the  injunction  v». 

Dught  to  be  dissolved,  yet  we  think  a  greater  amount  of  dama* 
ges  was  awarded  than  the  statute  justified.  The  damages  j^i-i^n  of  injfi^ 
should  have  been  estimated  at  the  time  the  injunction  was  ob-  ^*°"\||J|Jdonf" 
tained  and  not  upon  the  notes  which  fell  due  afterwards.     In  be  eitimated  on 

the  Amount  ic> 

this  therefore  the  judgment  must  be  reformed.  There  was  due  tnally  due  at  the 
at  that  time  a  sum  of  tlSySOS,  instead  of  t^»600,  upon  which  th!^^  InjmcUoif, 
the  interest  and  damages  were  estimated.  ^T  **  ***/".  ^7 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  ^**  "|^^^^^ 
the  District  Court  be  reversed ;  and  proceeding  to  render  such  ff  the»me  debt 

*^  ^  beeomme     doe 

judgment  as  should,  in  our  opinion,  have  been  given  below,  it  daring  the  pen- 
is further  ordered  and  adjudged  that  the  injunction  be  dissolved  juneuon. 
and  that  the  defendants  recover  of  the  plaintiff  in  injunction 
interest  at  the  rate  of  five  per  cent,  upon  the  sum  of  fifteen 
thousand  three  hundred  and  sixty-three  dollars  from  the  8th  of 
March,  1841,  until  the  5)4th  of  October,  1841,  and  five  per 
cent,  damages  on  the  said  amount,  the  costs  in  the  District 
Court  to  be  paid  by  the  plaintiff  and  appellant,  those  of  the 
appeal  to  be  paid  by  the  defendants  and  appellees. 
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Wmt^kk  0if;  WOODBURN   V9.  FBIEND  KT  AI.. 

October,  ISil. 

•  A^PKAL  FBdM  THX  COURT  OF  THE  ■BTSNTff    SrtTllICT    FOB  THE  FAttlSH  6|^ 

WOODBURK 

Vt,  OUACHITA,  THE  JUDOB  OF  THE  FIFTH   rRESFDIVB. 

tHIESTD  ET  AL. 

Sureties  in  bonds  taken  in  judicial  proceedings  are  bound  in  wUdo;  bein^ 
entitled  to  neitlier  division  nor  discussion;  so  several  sureties  in  a  18  month* 
bond  are  each  bound  for  the  vhole  sum. 

Where  tl^  creditor  does  not  suspend  his  execution  so  as  to  put  it  out  of  his 
power,  or  the  surety  (if  he  should  pay,)  to  pursue  the  debtor,  it  is  no  pro- 
longation of  th^  timb  of  payment 

When  it  appears  in  the  progress  of  the  trial,  that  a  payment  has  been  made 
of  part  of  the  debt ;  althuog^  the  injunetioa  may  have  to  be  dissolved  for 
want  of  an  allegation  of  payment,  yet  a  new  one  for  this  amount  should  be 
granted  and  perpetuated. 

Where  the  party  is  totitled  to  a  new  injunction  inttanter  for  a  part  of  the  debt 
on  the  dissolution  of  die  first,  he  will  not  be  mulct  in  damages. 

This  case  commenced  by  injunction.  The  defendant. 
Friend,  by  his  attorney  took  out  execution  on  a  12  months  bond 
signed  by  P.  G.  Oliver,  as  principal,  and  by  the  plaintiflT,  and 
two  others  as  sureties,  under  which  plaintiflT's  property  has 
been  seized  by  the  sheriflf  to  satisfy  the  entire  bond.  He  avers 
he  only  sighed  as  surety  and  cannot  be  liable  for  more  than  his 
share,  to  at  least  one  third.  He  further  states  that  the  defen-* 
dant  held  up  his  execution  and  gave  a  prolongation  of  time  to 
the  principal  in  the  bond,  until  he  gathered  and  disposed  of  his 
crop,  and  is  now  insolvent.  He  prays  that  Friend,  and  the 
sheriff  be  enjoined  and  prohibited  from  proceeding  in  said 
seizure,  and  that  he  be  released  from  all  liability  on  the  bond« 
and  the  injunction  be  made  perpetual. 

The  defendant  pleaded  the  general  issue,  and  called  on  the 
plaintiflf  to  prove  his  allegations  in  a  summary  manner,  and 
that  the  injunction  be  dissolved  with  damages. 

The  evidence  showed  that  a  quantity  of  cotton  had  been 
shipped  by  Oliver,  the  principal  in  the  bond,  to  the  knowledge 
of  Friend  and  his  attorney,  which  should  have  been  seized,  as 
it  was  shipped  long  after  the  bond  became  due. 

There  was  judgment  dissolving  the  injunction,  with  ten  per 
cent,  interest^  and  50  dollars  as  special  damages  for  attorney's 
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fee,  against  the  principal  and  surety  fn  solid0%    The  plaimtiff  Wunriut  Vfn. 
iippealed.  QctajSTmu 

WOODBVBV 

Garrett,  for  the  plainliff.  HnnTmw  a.. 

Copley,  for  the  defendants. 

BteUdrdf  /.  delivered  the  opinion  of  the  comrt. 

The  plaintiff  having  signed  a  twelve  months  bond^  as  surety' 
of  Oliver,  together  with  two  other  sureties,  in  favor  of  Friend, 
and  execution   having  issued   Tipon  it,  and  levied  upon  the 
plaintiff's  property,  he  obtained  an  injunction  to  stay  proceed- 
ings, on  the  allegation  that  he  signed  the  same  as  joint  surety 
ivith  his  co-sureties,  Robertson  and  Warfield,    trho  became 
equally  and  jointly  bound  with  him,  and  that  he  is  in  no  event 
bound  for  more  than  one  third ;  but  that  the  sheriff  has  seized 
more  property  than  is  necessary  to  pay  the  whole  bond.    He 
further  alleges  that  he  is  not  liable  for  any  part  of  the  bond> 
because  after  it  fell  due  on  the  24th  day  of  July,  1840,  Friend> 
the  obligee,  granted  a  prolongation  «f  term  of  payment  to 
Oliver,  the  principal,  without  the  consent  of  the  plaintiff  his 
surety ;  and  agreed  and  promised  to  wait  with  him  until  he 
should  have  gathered  his  cotton  and  com  crop,  then  growing 
on  the  land  which  was  mortgaged  to  secure  the  payment  of 
the  twelve  months  bond;  and  that  an  execution  which  had 
issued  upon  the  bond  was  returned  into  the  clerk^s  office,  by 
order  of  Friend's  Counsel,  that  the  crop  was  more  than  su^i* 
tient  to  pay  the  whole  bond,  and  that  in  consqu^nce  of  the 
laches  of  Friend  he  can  no  longer  subrogate  the  surety  in  his  boiub'Sen  in 
action  against  the  principal  who  has  become  insolvents  i!^^^'^     ^'^^ 

The  injunction  was  dissdved  with  damages,  and  the  plaintilSF  ^und mio&jB^ 

appealed.  to  nuther  divi-i^ 

The  first  ground  upon  which  the  injunction  tijas  glinted,  is  Son:'^i)*i^^ 
clearly  untenable.  Sureties  upon  bonds  taken  in  judicial  pjio-  ^  yiTPkiea  m 
ceedinire  are  bound  in  solido.  being  entitled  neither  to  dis-  ^n^  are  eaek 

...  bound   (fti   tha 

cnssion  nor  division.  irhole  sum. 
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Ow.     lliei  facts  shown  in  relation  to  the  second  ffround^  to  wit: 
-~  the  granting  of  prolongation  of  the  term  of  payment  to  the 
wowwmuf     principal  debtor  without  the  consent  of  the  surety,  are,  that  an 
m«v»tf!r  All.  execution  was  issued  in  August,  not  long  after  the  bond  fell 
due ;  that  it  was  not  served,  and  was  finally  returned  in  No- 
vember or  Deceml>er ;  and  that  in  the  meantime  the  crop  of 
Oliver,  tlie  principal,  amounting  to  about  sixty  bales,  was  dis- 
posed of,  and  that  ten  bales  of  it  went  into  the  hands  of  Mr. 
Copley,  the  attorney  of  Friend,  who  had  ordered  out  the 
execution,  and  who  afterwards  personally  took  it  to  the  office 
'aAer  it  liad  run  out,  and  the  deputy  clerk  swears,  wished  him 
to  alter  the  date^^  whic)i  witness  declined.     It  appears  that 
Friend  agreed  to  suspend  the  execution  if  Hempkin  would 
agree  to  it,  and  tliat  the  execution  was  not  levied.    It  is  further 
shown  that  Mr.   Copley  received  two  hundred   dollars  for 
Friend,  which  Wa3  paid  by  order  of  Oliver  by  Mr.*Bry,  who 
had  shipped  the  crop.   . 
Wh     the     ^^  ^^®  ^^^  ^^  Huie  vs.  Bailey,  which  was  a  much  stronger 
4!reditor     docs  one  than  this,  we  held,  that  permitting  the  principal  debtor  to 

DOt  supeBd  liis  ,  '  1    *r  ■% 

ezeeation  w>  as  go  to  Tejtas  without  the  consent  of  the  tzndorser,  ttpon  a  pro- 
hii^'power^  ot  ^^^  *o  pay  on  hi^  return,  did  not  discharge  the  litter.  In  all 
dio^dlMiT^  to  ®^^^  czses  there  must  be  a  suspension  of  the  right'  to'  sue  by  a 

5'»f«*«  .   .  **»«  valid  contract>  for  if  the  surety  miffht  at' any  moment  pay  and 
ebtor.  It  It  DO  •'         ^       .         -^  *^   -^ 

prolon^tion  of  pursue  the  debtor  under  the  legal  subrogation,  h^  is  not  dis- 

payment  charged  by  the  delay  accorded  to  the  debtor.     We  cannot 

When  it  at>-  ^^S^^^  the  two  hundred  dollars  paid  the  attorney,  as  a  consi- 

pean    in    the  (jgjation  for  suspendinGf  the  execution i  becauise  this  is  not 

prosreu  of  the      •  r  & 

triar,    that    a  proved.     16  La.  Rep.  219. 

been  n^de  of     The  injunction  was  properly  dissolved,  but  as  it  appeared  in 

^Qugh      the  the  progress  of  the  trial  that  $200  had  been  received  by  the 

S^ to°Ee  ^l  counsel  of  Friend,  for  that   amount  the   court  ought  in  our 

«olv«?dfof  want  opinion,  at  once  to  have  gfranted  a  new  injunction,  and  if  it 
of  an  allegation    '  ,  .... 

of;pa7meDt,  yet  h&d.been  made  the  subject  of  complaint  in  the  petition,  would 

this  amount  ^*^v®  authorized  the  court  to  perpetuate  the  injunction  pro 
Stoted  and  ^^''*^^»  ^^^  ^"  ^^*^  event  no  damages  could  have  been  given 
perp€fttiAtcd.      under  the  act  of  1831.     11  La.  Rep*  483. 
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Equity  forbids  that  under  such  cireumBtances  ike  party  WsBTsaii  D19. 

should  be  mulcted'  in  hei&yy.  damages  in  ebedienpf^  to  the  -.  —      *   1 

literal  tenor  of  the  statute;  for  it  amounts  to  the  same  thing       *'^^^ 
whether  the  first  injunction  be  partially  efust^ained  or  a  new  one     bam  n  At. 
allowed  tfwranfer.  Where  the 

,  '  .  H  P*i^  '■  entitlea 

It  IS  therefore  adjudged  and  decreed  that  th^  judgment  of  to  a  new   in- 
the  District  Court  be  avoided  and  reversed,  iSLd^roceeding  to  ier  for  a  part  oC 
jei^der  such  judgn^ent  as  ought,  incur  opinion^  to  have  been^^^i^^^J^*^   of 
given  below ;  it  is  further  adjudged  and  decreed  that  the  in-  J^*  J^JjSrtS, 
jnnctiotn  be  dissolved  with  costs,  except  for  the  arum  of  two  damages, 
hundred  dollars  for  which  it  is  rendieined  perpetual,  reserving  to 
the  plaintiff  the  right,  if  any  he  have,  to  be  further  credited* 
for  the  ten  bal^  of  cotton  alleged* to  have  been  delivered  to. 
the  attorney  of  the  defendant,,  and  Aat  the  defendant  pay  the 
costs  ^f  this  apjieal. 

',         I 

m 


A   *. 


SELBSr    V9.  BASS  ET  AC*. 

APPEAL  FROM  Till  CpUET    OP    THX  NIKTH  P19TRICT»    FOU     TttB  PABISH  Of- 

CAKBOIJ.y  JUSOE  TBlfSTT   FABBUtHO. 

Where  a  par^  baring  two<*eapacities,  takes  possession  of  property,  and  it  is^ 
douhtftd  tn  .wfaieh  eapaeity  he  holds,  the  l^gd  presnmptinn  ia  that  he  tatasa  in  • 
the  capacity  the  law  authorises,  and  that  he  will  do  what  it  is  his  duty  to  do. 

So  where  tlie  widow  causes  att  inToitory  to  be  Bade  of  her  deoeiucd  fmshand'' 
estate,  and  omits  to  put  some  articles  in  it ;  renounces  the  community,  but 
acts  as  administratrix  and  as  tutrix  of  her  minor  children  ;  and  then  as  exe- 
cutrix ntMer  a  will  founds  and  pays  some  debts  without  the  order  of  the 
judge,  shft  is  not  liable  as  intenncddler,  when  there  ia  no  attempt  at  eonaeal* 
ment  or  fraud  shown. 

This  is.  a  suit  against  Marlha  A.  Bass,  late  wife  of  D;  Ol 
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WuvtmlH  Dia  Bulon,  and  zrow  wife  of  W.  A«  Benton,  claiming  from  her  in- 

O^^aber.im.  ii^jduaUy  the  sum  of  $5060,  which  the  plaintiff  aUeges,  is  duo^ 

"^■^       to  him  from  the  estate  of  her  late  husband  for  counsel  fees,  and 

«A98 17  AK    a  note  of  D«  0«  Barton  for  93600 ;  for  all  of  which  he  allegest 

she  has  made  herself  liahle  ¥y  intermeddling  and  taking  pos-^ 

session  of  her  deceased  husband's  estate  illegally^  Ac.    He 

I^rays  judgment  againM  her  individually ;  and  also  against  her 

present  husband. 

The  defendant,  Madame  Bas6,  denied  her  liability  or  that 
she  was  guilty  of  intermeddling ;  and  averred,  that  whatever 
she  did,  was  by  the  advice  of  the  plaintiff,  as  her  legal  adviser 
and  attorney  at  law. 

There  was  judgment*  under  the  pleadings  and  the  evidenee 
produced,  in  favor  of  the  plaintiff,  and  against  the  defendant, 
for  thi^  sum  of  $4»9d0,  with  10  per  d^ent.  interest  on  the  amooAl 
of  the  note  t  and  5  p^r  cent,  on  the  remainder.    She  appealed^ 

McGuirt  ^  Garretty  for  the  plaintiff  and  appellee. 

CapUjf  ^  Batons f  for  the  defendant. 

Garland  J.  delivered  the  opinion  of  the  court. 

The  pJaintiff  alleges,  that  Martha  A.  Bass,  late  widow  of 
David  O.  Barton,  and  now  wife  of  W.  M.  Benton,  is  indebted 
to  him  the  sum  of  $5,060,  with  interest  at  10  p^  cent,  per  an* 
tiam  on  $8,600,  from  the  16th  of  March,  1838,  and  6  per  cent, 
on  the  reminder,  from  judicial  dem^d.  This  claim  is  alleged 
to  be  made  up  as  follows : 

1st.  Of  a  note  of  $3,600,  wkh  10  per  cent,  interest,  aa 
•laimed,  which  Davfl  O.  Barton  in  his  lifetime  had  given  to 
plaintiff. 

2d.  Of  this  sum  of  $80,  which  D.  O.  Barton  owed  plaintiff 
as  a  lawyer's  fee  in  a  sujt^  wherein  he  represented  Barton, 

dd.  A  sum  of  $60,  also  a  lawyer's  fee,  owing  by  Barton  for 
services  rendered  him. 

4th.  The  sum  of  $270,  also  a  lawiffbr's  fee,  in  a  suit  in  which 
plaintiff  represented  Barton  and  wife. 


OP  THE  STATE  OF  LOUISIANA.  Wl 

5Ui,  The  suit  of  iSO,  another  fee  as  Barton's  coansel  in  Wirrmr  Dn. 

SUkNo.  137.  Oitoier.ttHl. 

6th«  The  sum  of  960,  also  a  fee  as  Barton's  coaD3el  in  another        "■^'^ 

suit.  ^  BASfXTAL, 

7th.  Another  fee  of  950,  for  services  as  counsel  in  preparing 
title  papers. 

8th.  That  after  the  death  of  D.  O.  Bartoa*  the  defeodant,  bis 
widow,  employed  the  plaintiff  as  sole  counsel,  to  adrise  and 
represent  her  in  the  settlement  of  the  succession.  He  was  to 
act  as  such  counsel  until  the  succession  was  settled.  In  this 
capacity  he  assisted  in  having  Mrs.  Barton  confirmed  as  tutrix 
of  her  minor  child,  attended  to  having  an  inventory  made,  ad- 
yised  and  drew  up  an  act,  whereby  Mrs.  Barton  renounced  the 
community  of  acquests  and  gains,  had  her  appointed  admin- 
istratrix, and  advised  and  acted  for  her  and  Tarieus  other  mat« 
ters  relating  to  the  succession.  He  also  says,  that  in  con- 
sequence of  being  so  retained,  he  refused  various  large  fees  in 
cases  against  the  said  succession,  for  all  which  he  claims  the 
sum  of  one  thousand  dollars. 

It  is  further  alleged,  that  after  the  death  of  D.  O.  Barton,  the 
defendant,  his  late  widow,  took  possession  of  all  his  property, 
amounting  to  about  $40,000,  and  appropriated  it  to  her  ovm 
use.  That  she  examined  the  papers  belonging  to  the  succes- 
sion before  the  seals  were  placed  on  them.  That  she  did  not 
include  in  the  inventory  all  the  property  belonging  to  the  sue* 
cessiqp,  but  concealed  a  part  with  the  intention  of  appropriat- 
lUg  it  to  her  own  use,  by  means  of  all  which  acts  she  has  made 
herself  personally  liable,  to  pay  the  demands  of  the  plaintiff 
against  the  succession  of  D.  O.  Barton.  The  marriage  of  Mrs. 
Barton  with  W.  M.  Benton  is  alleged,  and  a  judgment  in  soUdo 
asked  against  them. 

The  defendants  for  answer  deny  the  plaintiff's  allegation 
and  demands,  especially  those  charging  an  interference  with  or 
concealment  of  any  portion  of  the  effects  of  the  succession. 
They  set  up  the  renunciation  of  the  community  \^  Mrs.  Bai^ 
ton,  under  the  advice  of  the  plaintiff.    That  she  always  acted 
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>  «* 


VftimtLTt  Drs.  by  hk  adrice  tod  under  hit  coansel,  and  if  she  etrer  did  any 

Oofber,  1SA\:  ^^  ^^  relation  to  said  succession,  whereby  she  incurred  any 

siMT        respoDsibility,  itjii^as  the  result  of  the  plaintiff's  counsels  and 

aits  B^  A&<-   advice,  and  she  is  not  responsible  to  htm,  and  he  cannot  take 

adiraatage  of  them. 

The  evidence  shows,  that  the  plaintiff  did  render  various 

•  services  a&an  atti^rney  and  coansellor  at  law  for  D.  O.  Barton 

•in  his. lifetime,  al^o  in  one  case  for  his  wife,  for  which  fSTO  is 

charged.    It  is  also  shown,  plaintiff  advised  Mrs.  Barton  to  re- 

nounce  her  interest  in  the  community,  and  drew  up  the  act  for 

'  her.  •  Hn  took  t^e  necessary  steps  to  have  her  confirmed  as 
tutris  of  her  minor  child,  attended  the  making  of  the  inventory, 
and  did.  other  acts  as  the  retained  counsel  of  the  estate.  His 
claims  for  services  seem  established,  and  there  is  very  little 
contest  on  that  part  of  the  case  or  as  to  the  note  for  ^,500, 
given  by  Dr.  Barton  to  plaintiff.  The  liability  of  the  late  Mrs. 
Burton,  to  pay  ,those  debts,  is  the  principal  question  in  the 
case. 

David  O.  Barton  died  on  the  4th  of  January,  18M;  some 
days  after'  the  pUjntiff,  as  counsel  for  the  widow,  presented  a 
petition  ;to  the  probate  judge,  stating  that  fact,  that  there  was  a 
minor  child,  a  considerable  amount  of  property,  and  other  usual 
circiunstanees,  and  concludes  by  a  prayer  for  appraisers  and 
the  taking  of  an  inventory.  On  this  petition  on  the  l&th  of  the 
saiae  month,  the  judge  made  an  order  directing  an  inventory  to 
be  made,  and  he  actually  made  one  on  the  Mth  day  of  said 

'  month ;  the  plaintiff  being  himself  present,  acting  as  the  ad- 
viser and  lawyer  of  defendant.  At  the  taking  of  that  inventory, 
the  probate  judge  testifies,  he  saw  nothing  like  unfairness  on 
the  part  of  Mrs.  Barton,  that  there  appeared  to  be  a  perfect  un^ 
derstanding  of  fairness  on  her  part,  his  own  and  the  plaintiff's. 
He  does  not  know  of  any  conduct  of  Mrs.  Barton  since  her  re- 
nunciation, to  make  him  believe  she  was  disposed  to  act  dis- 
honestly towards  the  estate.  When  the  first  inventory  was 
made,  it  appears,  some  fnnds  in  the  hands  of  a  commission 
merchant  in  New  Orleans  and  some  articles  of  moveable  pro- 


4''*'»"'     ■*  ■  t  •  ••  » 
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|>eny  were  not  put  on  it,  but  afterwards,  when  the  widow  re-  Wwrmr  Dm. 
nounced,  a  supplemental  inventory  was  mdde',  which  included  *    ^ 

a  carriage  and  horses  and  other  things,  but  the  tlocument  i»  not  *^'' 
in  the  record.  The  probate  judge  says,  Mrs.  Barton  took  aAstsTAK. 
charge  of  the  estate  as  administratrix  and  tutrix  of  her  minor 
child,  with  benefit  of  inventory  and  a  renunciation  on  her  part 
of  the  community  of  acquests  and  gains.  She  made  an  inven- 
tory of  all  the  papers  in  presence  of  the  plaintiff,  and  never, 
to  the  knowledge  of  the  parish  judge,  did  anything  to  induce  a 
belief,  she  intended  to  act  unfairly,  but  appe&red  anxioue  to  in- 
ventory every  thing  belonging  to  the  community.  From  other 
witnesses  we  learn,  she  always  expressed  great  anxiety  to 
manage  the  affairs  of  the  succession  property  and  not  involve 
herself  in  any  liabilities,  and  in  her  correspondence  and  inter- 
views with  plaintiff  manifested  much  solicitude  about  her  situa- 
tion, and  that  of  the  succession  of  her  deceased  husband. 
From  her  letter  to  plaintiff,  written  a  few  days  after  the  inven- 
tory, she  seems  anxious,  that  a  Mr.  Chambliss  should  have  the 
management  of  the  estate,  and  expresses  her  apprehensions  he 
will  not  agree  to  take  it.  She  urges  the  plaintiff  to  see  him 
and  persuflide  him  to  accept,  and  if  he  will  not,  she  tells  the 
plaintiff  she  would  be  glad,  if  he  would  undertake  it,  as  she 
knowis  her  situation,  and  wants  to  get  some  one,  who  wiU  do 
her  justice.  At  other  times  she  expresses  her  solicitude,  and 
about  two  months  after  the  inventory,  upon  receiving  a  mes- 
sage from  plaintiff,  informing  her  she  must  not  proceed  further 
in  the  managen^ent  of  the  estate,  she  writes  in  a  style  of  honest 
alarm,  and  begs  him  to  visit  her  immediately,  and  inform  her  of 
ker  '*  danger  in  that  matter." 

The  crop  of  cotton  made  on  the  plantation  in  1638  was  put 
en  the  inventory,  afterwards  sent  to  New  Orleans,  sold  and  the 
proceeds  applied  to  the  payment  of  a  debt  owing  by  the  estate. 
Other  debts  of  the  estate  were  paid  by  the  widow,  without  any 
particular  order  from  the  probate  judge,  with  funds  belonging 
to  the  estate  used  for  the  purposes  ;  but  the  justice  of  thpae 
claims  is  not  denied.    There  was  a  man's  saddle  in  the  posses- 
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VftnvtLv  Di«.  sion  of  another  peison,  when  Doctor  Barton  died,  which  was 

J^^^*  ^^1  not  put  on  the  inventory,  but  the  witness  says,  he  did  not  in* 

■XLBT        form  the  widow  he  had  it,  until  sometime  after  the  inTentory 

BAMET  Aik     Was  dosed.     She  then  took  it  and  sold  it  to  a  neighbor  to  pay 

an  undisputed  debt  of  the  estate.    It  seems,  a  pair  of  timber 

wheels  .were  also  sold  to  another  creditoif  to  pay  a  debt  of  tlOO* 

A  borse^  that  had  been  purchased  on  credit,  was  given  back  to 

the  vendor.    These  acts  and  the  payment  of  a  debt  with  the 

funds  in  New  Orleans^  are  all,  that  are  proved  to  show  an  em- 

bezclemeht  or  conversion  of  the  property  to  her  own  use.    No 

evidence  was  given  to  show,  the  papers  were  examined  pre* 

vious  to  the  inventory,  and  they  could  not  have  been  with  much 

care,  as  more  than  two  months  after  a  testament  was  found 

among  them,  which  left  the  widow  a  portion  of  the  estate,  and 

appointed  her  executrix. 

As  soon  as  the  will  was  found,  the  defendant  by  the  plaintiflT^ 
as  her  counsel,  presented  a  petition  to  the  probate  judge  in- 
forming him  in  detail  of  all  the  circumstances,  states  she  is  a 
legatee,  and  has  also  been  named  sole  executrix,  without  being 
required  to  give  security,  and  prays,  that  the  will  be  probated 
and  she  qualified  as  executrix ;  all  of  which  Was  done.  The 
business  went  on,  as  the  parish  judge  says,  without  the  execu- 
trix sueing  any  one  or  being  sued  for  any  debt,  that  he  knew 
of.  In  the  early  part  of  the  year  1840,  she  rendered  an  ac- 
count of  her  administration,  and  the  probate  judge  says,  it  has 
been  ordered  to  be  homologated. 

About  the  month  of  June,  1839,  the  defendant  said  to  one  of 
her  neighbors,  that  her  first  impressions  were,  that  she  would 
have  nothing  to  do  with  the  estate,  bat  after  consultation  with 
her  brother,  **  she  had  agreed  td  take  charge  of  the  estate,  and 
she  thought  she  would  be  able  to  pay  all  the  debts  very  easily.'* 
At  other  times  she  said,  *'she  had  concluded  to  take  the  pro^ 
perty  and  pay  the  debts,"  as  her  brother  advised  it,  and  the 
plaintiff  does  not  appear  to  have  advised  her  otherwise. 

The  succession,  althaugh  indebted  to  a  large  amount,  is  not 
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•Ilegpod  ojc  8ho#B  t^  be  ittsolvejii,  ot  th«  eoatfary*  iu  nolr^y  Wmaam  Vm. 
m  admitted.  .?^^\ 

Upon  these  fmots  the  plaintiff  attempte  to  make  the  widow  of       ^^' 
D«  O.  Barton  personally  responsible  for  his  debts*  under  the     ^^'^  **  ^^ 
articles  098, 9M«  1054,  2867  of  the  CivH  Code.    The  District 
Judge  gare  a  judgment  for  the  f^aintiff,  from  which  the  defen« 
dants  appealed. 

The  two  last  articles  relied  en  by  the  plaintiff  say,  *'  the 
widow  or  heir  who  has  concealed  or  made  away  %ith  any  of 
the  eftcts  of  the  snceeasion^  or  partnership,  or  eomrodnity  of 
gmins,  is  declared  to  have  accepted  the  snccesmon  ei  to  be  cmk 
cemed  in  common  unity,  notwitlistattding  his  or  hef  TenHncitt* 
tion,"  It  may  well  be  questioned  under  this  law,  whether  it  is 
not  indispensably  necessary,  that  some  fraudulent  intent  must 
appear  te  make  a  widow  responsible  for  th^  debts  of  her  huiK 
band,  or  an  heir  for  those  of  hi»  ancestor ;  but  that  is  not  Tcry 
material,  as  it  is  not  shown  in  this  case,  that  the  defendant, 
previous  to  the  inventory  and  renunciation  made  by  het,  con* 
cealed  or  made  away  with  a  single  article  of  property  belottgf* 
iag  te  the  succession,  nor  did  she  endeavor  fo  prevent  the  judge 
and  appraisers  from  making  an  inventory  of  all  the  estate,  ff 
there  was  any  firaud,  Conceatment  or  management  in  itiakittg 
the  inventory,  or  renunciation,  which  we  do  not  believe,  the 
plaintiff  is  as  muoh  involved  in  it  as  the  defendhmt,  and  cannot 
pfotit  by  it.  He  was  the  principal  agent  and  adviser,  and  is 
partttep$  cttminis,  tS  any  thing  is  wrong.  The  case  of  Ford 
vs.  Ford,  1  La.  Rep.,  201,  is  widely  different  from  this,  and 
does  not  sustain  the  plaintiff  in  his  position. 

To  enable  the  widow  to  renounce,  she  must  by  art.  2882 
make  an  inventory  in  the  same  manner  as  the  beneficiary  heir, 
which  has  been  done  in  this  case. 

But  it  is  alleged,  the  defendant  is  responsible  under  the  ar- 
ticle 093  of  the  Code,  having  disposed  of  certain  property, 
without  the  consent  of  the  judge,  to  wit :  the  crop  of  cotton, 
the  saddle,  the  wheels  and  the  horse  heretofore  mentioned.  • 
To  understand  the  proper  application  of  this  article  of  the 
64        VOL.  XIX. 
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Wisnmir  Dit.  Qode,  Others  must  be  considered.   In  the  first  place,  the  articld 

-  *         is  founded  on  the  assumption,  that  the  heir  has  not  made  an 

•n.BT        inventory  or  renounced  the  succession,  and  any  act  of  the  kind 

SApt  rr  At.  mentioned  without  authority,  is  taken  as  evidence  of  his  ititen- 
tion  not  to  renounce  to,  but  to  accept,  he  is  therefore  liable  to 
pay  the  debts.  A  tacit  acceptance  of  a  succession^ia  supposed 
from  some  act,  that  indicates  an  intention.  La.  Code,  art.  062{ 
I  Martin,  N.  8.,  20d;  3  Idem,  482.  Various  acts  may  indi- 
cate that  intention,  and  there  may  sometimes  be  an  actual  in- 
termeddling with  the  property  of  a  succession,  and  yet  the  per* 
son  not  be  liable  as  heir ;  on  the  other  hand,  there  are  some 
acts  which  are  foreign  to  a  succession,  and  yet  manifest  a  will 
io  accept.  La.  Code,  arts^  963,  985,  9M ;  2  Martin,  N.  S., 
656 ;  4  TouUier,  No.  831 ;  Poth.  Commun.,  No.  538.  The 
intention  must  be  united  to  the  fact,  or  rather  manifested  by  the 
fact.  La.  Code,  arts*  984-987.  Those  acts  of  property  which 
the  person  called  to  the  succession,  can  only  do  in  the  quality 
of  heir,  necessarily  suppose  an  acceptance,  because  he  acts  as 
owner.  Art.  968.  But  the  person  called  to  the  succession  does 
not  commit  an  act  as  heir,  by  disposing  of  property  belonging 
to  it  by  another  title,  than  that  of  heir ;  as  if  he  should  be 
testamentary  executor  and  heir  at  the  same  time»  prorided,  in 
eo  disposing  of  the  property^  he  does  not  assume  the  quality  of 
lieir;  Idem,  arts.  988,  989;  and  with  regard  to  those  acts, 
which  may  be  differently  interpreted,  it  is  necessary  to  distin- 
guish acts  of  property  from  acts  of  administration  or  preserva- 

Where  ft  Mrty^^^°*  or  preparatory  acts^     The  time  must  also  be  taken  into 
bftTiiiK  two  ja-  consideration.    Idem,  arts.  990, 991. 

paeitiet,    takes 

ponettion  of  When  a  party,  having  two  capacities,  takes  possession  of 
II  doabtfal  in  property,  and  a  question  arises  as  to  which  he  holds  under,  it 
he  hol^^^i^  ^  *  ^^E^^  presumption,  he  takes  in  the  capacity  the  law  author- 

tiS^U^'SJt^C  ^^®^'  "^^^^  ^'  ^^  ^^'^  ^^  "^^^^  ^^  ^  ^^  ^^^y  ^®  *®-  Omnia 
takes  in  the  oa-  rite  6886  actc.    2  Starkie,  678. 

paci^  tlie  law 

auihorizea,  and  When  these  principles  are  applied  to  the  facts  of  this  case, 
what  uTa  hit  ^^  ^^^  ^^  3^®°*  ^^^^  previous  to  the  inventory  the  defendant  had 
doty  to  do.        Jqu^  no  act  to  make  herself  liable  for  the  debt3.  If  any  acts' of 
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fraud,  eaibezzlement  or  concealment  occurred  in  the  taking  the  Wkstkbv  Dm. 
iot^ntory,  we  have  before  said,  the  plaintiff*  is  as  deeply  in-        ^    '    ^ 
YC^Ted  as  she  is,  and  cannot  profit  by  them.    After  the  inyen<»       '*^*^ 
tory  and  renanciMioo,  it  is  clear  from  the  evidence  of  the  parish     bam  stak. 
judge,  she  acted  as  administratrix  and  tutrix  of  her  minor  child* 
After  the  will  was  found  and  ordered  to  probate,  she  was  then 
in  possession  as  executrix,  and  aulhorized  to  administer  the 
estate  as  such,  and  has  so  administeied  ever  since  so  far  as 
the  record  shows  us.    If  she  shall  mal-administer,  she  is  'liable 
for  her  acts,  and  can  be  sued  in  the  proper  tribunal,  and  made 
responsible.    If  as  executrix,  she  chooses  to  pay  the  debts 
without  the  authority  of  the  judg^  of  probates,  she  can  do  so, 
and  is  responsible,  if  any  creditor,  heir  or  legatee  suffers  dam- 
age or  injury  by  it.    The  succession  is  admitted  to  be  solvent^ 
and  no  tableau  of  distribution  is  necessary.    If  she  delays  the- 
payment  of  the  debts  still  owiog„  the  creditors  can  institute  the- 
proper  proceedings  against  her.as  executrix,  and  enforce  pay-- 
ment.    The  plaintiff*,  therefore,  has  a  remedy  for  all  his  legal 
rights, 

For  the  amount  of  the  note  for  113,500,^  and  interest,  for  the 
counsel  fees  alleged  to  be  owing  by  D.  O.  Barton,  previous  to 
his  death,  and  for  the  services  rendered  by  plaintiff*  as  attorney  \ 
and  counsellor  in  the  settlement  of  the  succession,  the  estate  of - 
DaviJ  O.  Barton  is  responsible,  and  that  portion  of  his  claim 
must  be  dismissed,  wlthoat  prepdice  to  his  rights  hereafter. 
As  to  the  claim  against  the  defendant,  M.  A.  Bass,,  personally, 
for  services  rendered  and  advice  as  counsel  previous  to  the  in- 
ventory and  renunciation,  and  at  the  time  of  making  the  latter 
act,  she  is  responsible  in  this  action,  also  for  the  fee  in  the  case 
of  Bowen  against  her,  which  was  a  matter  affecting  her  in- 
terests, arising  preTious  to  her  marriage  with  D.  0.  Barton, 
but  as  the  evidence  does  not  enable  us  to  fix  with  any  certainty 
the  value  of  those  services,  we  must  remand  the  case  for  a  new 
trial. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
avoided  and  reversed,  and  all  of  the  plaintiff* 's  demand  founded 
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wmnmM  fi»i-  on  tlio  ^fo«is8ory  Qole  eet  forth  jo  tlie  petitknii  dao  aU 
^^^^^^^'  claimB  agaiest  David  O.  BartoA  for  Cms,  aa  bb  attorney  aad 
TXTTsnoix    oaunselloT  at  law  previous  to  hiy  death ;  also  for  fees  as  attor* 
.  Bovun.      ney  and  eounaellor  in  the  settlement  of  his  soccession,  are  dis- 
missed without  prejudice  to  his  legal  rights ;   in  relation  to  the 
two  claims  against  the  defendant  personally  for  oonaael  fees, 
tlM  ease  is  remanded  to  the  District  Courts  to  he  pfooeeded  in 
•ecmrding  to  law,  the  plaintiff  and  appellee  paying  the  coats  of 
tUs  appeal. 


i^^^Wff^^^^B 


FATTfiRSON  V9.  BONNER. 


OK  A  BS-REAllIKO    TH  PAftT. 


Thf  Tendee  in  a  conditioiiU  aU*  or  vente  d  rimiri,  has  a  greator  analogy  lo  a 
Qsufroetuary  than  to  any  other  bailee  of  the  property  of  anodier,  as  regards 
the  fruits  or  inerease. 

Neither  the  nsufraetiiaty  or  vendee  in  a  sale  d  ritniri,  can  niake  the  children 
or  young  of  slates,  bom  during  their  possession,  thHr  &wn. 

In  this  case  a  re-hearing  was  granted  *'  so  far  as  relates  to 
the  plaintiff's  claim  to  the  children  born  of  the  slaves  during 
the  time  they  were  in  possession  of  the  defendant. 

The  sole  question  to  be  decided  here  is,  do  the  children  or 
fruits  ef  ^aves  in  a  ventt  a  rdmiri,  bom  or  accrued  during  the 
(im^  they  are  in  possession  of  the  vendee*  belong  to  the  vendor 
on  the  vedemptiont  or  to  the  vendee  ? 

&gee^  for  the  plaintiff. 
ify»k9,  far  the  iefemBnt- 
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Martin^  J.  deliveied  the  opinion  of  the  court.  Wsstxeh  Dh. 

October,  1841. 


BONNSB^ 


A  re-hearing  has  been  grdlited  on  a  Jodgmcnt,  which  we  ~  ,^.r„j,^^ 
iraye  in  this  case  in  October,  1889 ;    as  far  as  relates  to  the  «#. 

plaintiff's  claim  to  the  children  born  during  the  time  the  slaves 
were  in  possession  of  the  defendant.  (See  14  La.  Rep.,  236.) 
The  defendant'resists  the  plaintiff's  claim  on  the  groand,  that 
the  young  of  slaves  are  natural  fruit;s,  and  further,  that  they 
are  natural  augmentations  ;  La.  Code,  537.  It  is  true,  the 
articles  quoted  expressly  state,  that  the  children  of  slaves  are 
natural  fruits  ;  this  is  under  the  title  of  usufruct ;  yet  in  the 
preceding  articte  636,  the  Code  expressly  says,  that  the  children 
of  slaves  are  excepted  from  the  natural  fruits,  which  belong  to 
the  usufructuary.  From  these,  it  clearly  follows,  that  as  far  as 
relates  to  the  usufruct,  the  children  of  slaves  are  not  natural  ^  eonditimuS 
fruits.    The  possession  of  the  vendee  in  a  sale  k  rtmdrS  has  a  "^^^.^f  "T**^  ^ 

*^  remert,   has    a 

greater  analogy  with  that  of  an  usufructuary,  than  that  of  any  greater  analogy 

*  to  a  QsnfrvotiirY 

Other  bailee  of  the  property  of  another.    We  therefore  think,  than toany other 
that  thci  former  has  the  same,  but  no  greater  right  to  the  fruits  pro^-ty^of  J^ 
of  the  thing  in  his  possession  than  the  latter,  under  the  present  {i?**!?*^**"^* 
Civil  Code.     But  the  present  case  is  to  be  tested  by  the  provi-  ereaae. 
Sions  of  the  former  Code,  under  which  this  sale  a  rernere  was 
made.     That  Code  does  not  expressly  state,  like  the  present, 
that  the  children  of  slaves  are  natural  fruits,  but  it  places  those  . 
children  on  a  quite  different  footing  from  the  young  of  animals, 
which  both  Codes  consider  as  natural  fruits.     Civil  Code,  p. 
118,  art.  42.    The  law  therefore,  in  regard  to  the  usufruo* 
tuary  was   not  changed   by   the   new  Code,  neither  do  we      Neither  the 
think,  that  it  was   with   regard  to  the  vendee  in  a  sale  k  ^^^j^*^,^ 
rimiri  z  neither  of  them  could,  nor  can  make  the  childfen  ^  rtmh^iy  ean 

make  the  chil- 

bom  during  their  possession  their  own.     We  conclude  there-  dren  or  young 
fore,  that  the   plaintiff  has  a  right  to  recover  the  children  during      their 
bom  diiriog  tte  poMMskm  of  th«  defendant.    This  was  our  ^'^'"'^'* 
•piaioB,  when  we  gave  the  judgment;  but  the  member  of 
this  court,   who  was  then  our  organ,  used  the  expression, 
'^the  slaves  rwmed  in   the  petition,"   instead  of«  the  slaves 
tbimed  in  the  petition. 
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WnxEiur  Dis.     It  is  therefore  ordered,   that  the  judgment  be  amended 
^    ' ' '  ^^  acoordingly >  and  thae  amendedt  cemain  in  foU  force. 

BAmTOM'a 


«f. 
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114     701 1  OUACBITA,   TBB  JCOVX  OT  TBX    SIXTH  PmiU9nr«. 

\117   9»  FnetioDal  towiiiluptfr<mtiDgon  water  eounet  are  mnrejed  in  mall  traeU  or 

lou  4»f  about  160  afiret  eaeh,  and  nmnliered,  but  the  lot  or  fHedonal  leetioB 
Biunbered  16,  is  not  deaignated  by  lair  as  idiool  lands.  It  is  only  onder  tfie  ge* 
neral  lavs,and  where  the  township  is  sunrejed  in  sqaare  seetlons  that  erety 
16th  seetion  is  reserred  as  school  land. 

In  fraetional  or  irregnlar  towndiips  on  water  courses  the  seerelaiy  of  the  trea- 
sory  is  required  by  bw  to  seleet  and  designate  the  sehool  lands. 

The  chief  clerk  in  the  general  land  oAoe,  being  designated  by  law  to  act  as 
commissioner  in  case  of  vacancy,  &c.,  he  is  therefore  an  officer  known  to 
the  law,  to  be  recognised  as  such  and  presumed  to  be  acting  in  obedience  to 
the  law. 

Regirters  and  reeeif  ers  are  to  decide  on  the  fiicts  and  sufficiency  of  proof  in 
cases  of  pre-emption  when  no  fraud  exists ;  but  if  they  set)  hind  excepted 
from  or  not  subject  to  sale  by  law,  their  acta  are  Toid  fiir  want  of  aul 


The  eommisaiooer  of  the  General  Land  Office  may  at  least  suspend  if  not  an- 
nul titles  grantod  by  the  register  and  receiTer,  until  Congress  or  the  eoorts 
can  act  thereon. 

Th^  mere  statement  of  the  eonuaisaioner  of  the  General  Land  Office  that  he 
has  cancelled  a  certificate  of  purchase  giren  by  the  register,  kc,  it  aotaa 

eviction  which  ihould  rescind  a  sale  between  third  persons. 

This  is  an  action  to  rescind  the  sale  of  certain  yfoa^*  or  rights 
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■BXFKIV. 


to  a  quarter  aection  of  land*    Tbe  plaintiff  alleges  that  Liles  Wisrxui  Dw- 

^i^.__,  .11  •         October^  1S41. 

&  Gamck  being  entitled  to  a  pre-emption  on  quarter  section  : 
No.  8,  township  19,  &c.,  were  entitled  to  floating  rights  of  80 
acres  each,  by  virtue  of  their  settlement  rights,  to  be  located 
elsewhere ;  that  the  defendant  purchased  them  and  had  them 
located  on  fractional  section  No.  16,  in  township  20,  range  No. 
13,  &c.,  which  is  contrary  to  law,  every  16th  section  being  re* 
served  for  school  lands. 

The  plaintiff  farther  shows  that  het  late  husband  purchased 
said  lots  OT  floats  90  located  fot  49200,  on  which  he  paid  $1184 
and  gave  his  notes  for  the  balance.  That  since  said  sale  these 
locations  have  been  declared  null  by  the  acting  commissioner 
of  the  General  Land  Office,  em  having  been  illegally  located 
on  school  lands.  She  prays  that  said  sale  be  rescinded,  and 
that  the  defendant  be  decreed  to  return  the  part  of  the  price 
paid,  and  that  the  notes  be  given  up,  dtc. 

The  defendant  pleaded  the  general  issue ;  admitted  the  sale 
df  the  floats  as  located  by  him,  but  avers  the  title  and  locations 
are  legal  and  good ;  he  denies  that  they  have  been  legally  can- 
ceUed  or  annulled ;  ot  that  in  fractional  townships  bordering  on 
water  courses  the  16th  number  or  fractional  section  is  reserved 
for  school  lands.  He  prays  that  the  plaintiff^s  demand  be  re* 
jected. 

Upon  these  pleadings  and  issues  the  case  was  tried. 

In  this  case  the  locations  were  made  on  the  16th  section  or 
fractional  section  of  a  fractional  township  fronting  on  the  Mis- 
sissippi; and  on  the  certificate  of  entry  and  purchase  being  seat 
to  the  Qeneral  Land  Office  at  Washington,  J.  M.  Moore,  chief 
ckrk  and  acting  commissioner  of  the  General  Land  Office* 
wrote  a  letter  to  the  register  and  receiver  of  the  Ouachita  dis- 
triot»  cancelling  the  certificate  on  the  ground  that  the  location  of 
the  floats  or  pre-emption  rights  had  been  made  on  school  lands* 
This  is  the  main  question  mvolved  in  the  case ;  whether  this 
section  was  by  law  reserved  for  school  land  and  had  the  com* 
missioner  authority  to  cancel  the  certificate  ? 
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W«sTn<T  0|t.     Then  uras  jodgmmt  for  tfcc  dsfendant  and  the  pUiatiC  ap< 


B111T0V*S 
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HEXrKTX. 


J)owtt$f  for  the  plaintiff. 

it/'  C?iir6  for  the  defendant. 

Garlandj  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  rocover  th«  sum  of  $10009  whieh  it  is 
alleged  tho  defendant  received  from  the  testator  of  the  pl^aniifft 
on  account  of  the  sale  of  a  tract  of  limd,  to  which  tba  latter 
had  no  title. 

It  appears  the  defendant  was  the  ovrner  of  two  eiaims  of 
ahout  80  acres  each,  commonly  called ^a^« ;  he  located  Iheni 
on  the  lot  or  fractional  section  No.  16,  in  township  20«  nortk 
range  13  east*  which  is  a  fractional  towBship.  He  paid  the 
money  to  the  receiver  of  the  puhlic  monies  at  Ouachita*  who 
gave  a  receipt  for  the  same,  which  would  entitle  the  holders  or 
assignees  to  a  patent  for  the  land,  if  all  the  proceedings  had 
have  heen  legal  and  regular.  This  receipt  was  assigned  to 
Barton  at  defendant's  request,  by  the  original  pre-emptora» 
Liles  &  Carrick,  for  which  Barton  gave  defendant  his  notes  for 
$3295  98,  payable  at  different  dates,  upon  which  $1000  have 
been  paid.  Barton  took  possesion  of  the  land  and  has  held  it 
ever  since,  without  any  actual  disturbance,  so  far  as  we  are  in- 
formed. Thi9  receipt  was  sent  to  the  General  Land  Office  to 
obtain  a  patent,  in  reply  to  which  application,  J.  M.  Moore, 
acting  commissioner,  states  in  a  letter  addressed  to  the  register 
and  receiver  at  Ouachita,  that,  **  the  floats  being  located  on 
section  1$,  which  is  land  reserved  by  law  for  the  use  of  schools, 
1  hare  cancelled  the  certificate."  He  then  proceeds  to  direct 
the  officers  to  return  to  the  parties,  the  money  paid  by  them 
for  the  land.  This  has  not  been  paid,  nor  has  any  further  step 
been  taken  in  the  matter.  The  land  in  the  fractional  townships 
fronting  on  the  Mississippi,  was  in  compliance  with  the  acts  of 
Congress  ;  1  Land  Laws,  p.  576,  587 ;  surveyed  in  tracts  of 
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M  poles  front  by  466  poles  in  depth,  containing  about  100  YTiwtwMm  Sti. 

superficial  acres.     One  of  these  lots  was  nnmbered  16,  and  '    .  -1 

the  acting  commissioner  of  the  General  Land  Office  says,  it  is    ^^JJ^Suot 

reserved  for  the  use  of  schoob  in  that  township.    That  it  is  «*• 

anivKiSk 
not  exempted  ftom  sale*  under  the  general  laws  reserving  the        yr^^tmmk 

16th  section  in  every  towtukip  from  sale  for  the  use  of  schools,  towDtbipifront- 
is  certain ;  for  they  apply  to  whole  tpwnships,  and  probably  to  Moneiare 


those  surveyed  in  square  sections  only.  tnu^ w  lotT^ 

The  plaintiff  says  the  title  has  been  anbuUed,  and  if  this  lot  ^^  i^  •««• 

'^  ^  etoh,  and  nuni- 

is  not  reserved  under  the  general  law,  her  counsel  say  it  has  beredt  *  bat 
beea  selected  under  the  L  of  Congre«  of  May  aOth!  1826.  ZJ^  ^ 
entitled  **an  act  to  appropriate  lands  for  the  support  of  schools  is^jsn^dMif 
in  certain  townships  and  fractional  townships,  not  before  provi-  JJJJI^i^'j^^  ^ 
ded  for;'^  1  Land  Laws,  912.  The  second  section  of  this  act  |V^  JJ[|^ 
directs  the  secretary  of  the  treasury  in  the  onses  provided  tot  lawi,aadiSM 
in  the  first  section,  to  select  certain  quantities  of  land  for  the  wtrmgf^  la 
use  of  schools.  In  obedience  to  thid  law,  the  commissioner  ^f  STefwy^S 
the  General  Land  Office  by  a  general  circular  dated  May  24th,  MeOm  b  r^ 
1826 ;  2d  vol.  Opinions  and  Instructions  relative  to  Public  land. 
Land,  p.  895 ;  directed  the  different  registers  of  the  Land  ^  ^"^  ?JJ^^ 
Offices  to  cause  selections  to  be  made  of  the  land  to  which  towndiips     on 

water    eonrvet 

each  township  or  fractional  township  was  entitled  and  to  for-  the  tecretuy  of 
ward  a  list  of  such  selections  (designating  numbers,  &C.,)  as  required  hjlKw 
should  be  made,  to  him,  to  be  submitted  to  the  secretary  of^J^^^*"^^ 
the  treasury  for  his  approbation.    In  this  case  it  does  not  ap-  ^^^^  ^^*^ 
pear  that  any  sudh  selections  or  liiits  have  been  made  and  for- 
warded for  approval,  or  that  the  lot  in  question  was  eter 
selected  under  the  act  of  Congress.    It  was  not  reserved  from 
sale  unless  selected  under  the  law,  and  the  commissioner  does 
not  say  it  was.    From  the  expression  he  uses  in  his  letter,  we 
infer  it  was  not,  though  there  is  no  certainty  about  it. 

The  annulling  of  the  certificate  by  the  acting  commissioner 
of  the  General  Land  Office,  the  plaintiff  sa3rs  is  an  eviction 
and  entitles  her  to  demand  a  rescission  of  the  sale  and  a  judg- 
ment for  the  $1000,  and  a  return  of  the  out-standing  notes. 
The  defendant's  counsel  denies  the  sale  and  certificate  is  void 
66        voxi.        3^. 
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Wjistibh  Drt.  and  annulled,  and  further  denies  the  power  of  the  acting  com- 
October,i^\.  njiggiQu^y  gf  (j^^  General  Land  Office  to  cancel  and  annul  it. 

BABTON'8     He  also  denies  the  -authority  of  Mr.  Moore  to  act  in  the 

%XKCirT]lIX  ^ 

vf.         matter. 
uxFus.         ^j^^  ^^  ^j  Congress  of  the  4th  of  Jtily,  1886,  reorganizing 

*the  Gefneral  Land  Office,  gives  the  commissioner  a  general  su- 
pervision and  control  in  relation  to  ail  public  and  private  land 
claims,  sales  and  patents,  under  the  direction  of  the  President 
of  the  United  States ;  1  vol.  Laws,  Opinions  and  Instructions 
relating  to  Public  Lands,  p.  552,  sec.  L  The  same  authority 
'was  invested  by  previous  laws;  1  Land  Laws,  609.  The 
second  section  of  the  above  recited  act,  says,  the  President 
with  the  assent  of  the  Senate,  shall  appoint  two  subordinate 
officers,  one  of  whom  is  the  principal  clerk  of  the  public  landa 
«nd  the  other  the  principal  clerk. of  private  land  claims,  and  in 

The  ehief  ^^^  ^^  vacancy  in  the  office  of  commissionet,  or  the  sickness 

^eritimilieGe- or  absence  of  that  officer,  his  duties  shall  be  performed  4id 

ftee^beingdeng^  Weftm,  by  the  principal  clerk  of  the  public  lands.    He  is 

Mt^s^Lmmiih  therefore  an  officer  known  to  the  law,  and  we  are  bound  to 

lioDer  in^^^  xecogni2e  him  and  presume  he  is  acting  in  obedience  to  the  law. 

it  therefore  an  The  supervision  which  the  President  has  under  the  act  reor* 

the  Uw,  to  be  ganiziog  the  General  Land  Office  he  charged  the  secretary  of 

■ue?^Md*pr"  t^®  treasury  with,  by  a  special  order,  dated  on  the  same  day 

ISun*^  in'obe^  ^^^  '*^  ^^  approved ;  2  vol.  Opinions  and  Instructions,  108,. 

diBBee  to   the  104 ;  80  that  all  the  operations  of  the  General  Land  Office  are 

under  the  immediate  supervision  of  the  secretary  of  the  trea* 

sury,  subject  to  the  supervision  of  the  President,  whose  duty  it 

is,  to  see  the  laws  ate  faithfully  executed. 

The  7th  section  of  the  act  directs  how  documents  and  papers 
are  to  be  certified  under  seal,  to  be  used  as  evidence  in  courts 
of  justice. 

On  the  trial  of  this  Cause  the  defendant  objected  to  the  in- 
troduction as  evidence  of  the  letter  of  the  acting  commissioner 
of  the  general  land  office,  on  the  grounds  that  no  such  officer 
was  known  to  the  law,  and  that  he  was  not  vested  with  power 
to  cancel  the  certificate  in  question,  the  decision  of  the  regis- 
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ler  ani  receivei  being  final  in  the  matter.    The  objections  i/vsstk&v  Dis. 
w«re  oTerrnled,  and  we  believe  correctly,  though  there  was    Q<^^^>^m- 
another  objection  which«  if  taken,  might  have  been  more      "ajitox's.. 
serious.     The  District  Judge  correctly  held  the  acting  com-  »•. 

missioner  was  an  officer  known  to  the  law,  and  that  the  second      "**'*^' 
ohjectiou  went  to  the  effect  of  the  evidence.  Rceirtcrsand 

Registers  and  receivers  are  the  judges  of  the  facts  in  cases  3^dT'o*"the. 
of  pre-emptions,  so  fax  as  to  decide  upon,  the  sufficiency  of  the  *«©*»  *nd  roffi- 
proof,  where  no  fraud  exists,  or  is  alleged,  but  if  they  sell  land  In  oases  of  pre- 
exoepted  from  or  not  subject  to  sale  by  law,  their  acts  are  void  ^™g^ud  el^s" 
for  want  of  authority,  and  the  commissioner  of  the  gefieral  ^^^^^  ^^^jj^ 
land  office  may  at  least  suspend,  if  not  annul  titles  irranted  ^r:?™>  ^^    ^^ot 

,         ,  ./  ,  ,  subject  to  sale 

9y  them,  until  congress  or  the  courts  can  act  on  thenu    2  by  law,    their 
Opinions  and  Instructions,  39,  84,  140,  214;  13  Peters  4»8 ;  fo^   XLt'^'^'of 
Id  La.  Rep.  24;  11  Idem  687;.  Guidry  vs.  Woods,  AwTc,  S34.  «^*«"*y- 
If  the  evidence  were  before  us,,  that  the  lot  of  land  in  question  .  '^^^  commjs- 

*■  sioner    of    the 

was  reserved  from  sale  for  the  use  of  schools  under  the  general  general  land 
laws,  or  the  particular  provisions  of  the  act  of  congress  of  least  suspend. 
May  20,  1826,  we  should  not  hesitate  to  decide  upon  it;  but  Ifti^r* pint^ 
we  do  not  think  the  mere  letter  of  t^  commissioner  of  the  ^y.*^«  register 

and      receiver, 

gefneral  land  office  is  sufficient*     We  wish  to  see  whether  this  ^^^    oongress. 

or    the    courts 

lot  was  selected  by  the  register  of  the  land  of^ce ;  at  what  can     act     on 

time  and  in  what  manner  the  selection  was  made,  and  ap-       The    mere 

proved  by  the  secretary  of  the  treasury.  c^miSwHSfe?^ 

We  do  not  consider  the  mere  statement  of  the  eoromissioner-  ?^  i^  ^•^•fi'** 

land  otnce,  that 

of  the  general  land  office,  that  he  has  cancelled  a  certificate,  he  has'cantel- 

led  a  certificate 

an  eviction  which  should  rescind  a  sale  between  third  persons,  of  purchase 
The  United  States  has  not  disturbed  vhe  plaintiff  in  the  ^glister,  ^c,  is 
possession  of  the  land,  the  purchase  money  has  not  been  yet  ^^j*^  ^^ih^*uld 
refunded,  and  the  act  by  no   means  complete.     It  may  be,  rescind  a  sale 

between     third. 

there  will  be  no  disturbance,  and  it  is  possible  that  congress,  persons, 
upon  a  representation  of  the  facts,  and  proo/  of  the  good  faith 
of  the  parties,  would  pass  an  act  affirming  the  sale.     Many 
similar  purchases  have  been  ratified,  as  the  journals  and  acts 
of  that  branch  of  the  government  will  show.    This  court  have . 
on  various  occasions  decided  that  acts  and  proceedings  much 
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Wwnmir  Dft.  i^^'*  potent  than  the  act  alleged  in  thia  case,  did  not  amomit 
Octob^^^^'  to  an  eviction.    7  Martin  N.  S.  272 ;  8  La.  Rep.  490 ;  8  Mar. 
BAftTov*t     tin  N.  S.  Ill ;  1  Idem  475 1  8  Idem  880 ;  7  Idem  96 ;  16  La. 
Rep.  601. 

The  caee  in  17  La.  Rep.  446 ;  difien  from  this  in  a  rerj 
important  point.  The  plaintiff  in  that  case  only  sold  his  pre* 
tmrioM  to  a  tract  of  land,  which  both  parties  knew  at  the 
time  did  not  belong  to  him«  the  legal  and  equitable  title  being 
in  the  United  States :  b.ut  in  the  present  oasey  the  officers  of 
th»  United  States  hare  given  such  a  certificate  as  to  show  a 
prima  fach  title  out  of  the  goremment ;  10  La.  Rep.  169;  11 
Idem  SSS-i  and  snch  as  would  hare  entitled  the  party  to  a 
patent,  but  for  some  intervening  obstacle.  In  the  first  case  no 
title  passed,  in  this,  there  is  a  title  which  is  perhaps  void,  but 
we  cannot  take  the  mere  ipse  dixit  of  the  commissioner  of  the 
general  land  office  that  it  is  so. 

In  this  case  there  is  a  final  judgment  for  the  defendant  upon 
the  Terdict  of  the  jury,  which  we  think  incorrect.  The  plain- 
tiff has  not  made  out  such  a  case  as  will  entitle  her  to  recover, 
but  we  think  the  door  should  be  left  open  to  a  further  investi* 
gation  of  the  matter.  The  action  is  premature,  but  the 
judgment  should  not  be  final, 

T\m  judgment  of  the  Distriot  Court  is  therefore  annulled 
and  reversed,  the  rerdjct  of  the  jury  set  aside,  and  a  judgment 
of  non-suit  rendered  against  the  plaintiff  with  costs  in  both 
courts. 
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AARTOirS  EXBCUTRIX  Mi  HBHPKIN.  Wvrmvir  Oil. 

Oetober^lMU 


o«  Air  imicATiov  lom  a  Bi-BXAmnr«.  B4Btof*8 

XXBCUTSIZ 

Where  the  pkludfT  failed  to  make  out  her  ease  hj  fall  proof,  the  eourt  on      bb^pkix 
eoniideration,  aet  aside  te  non-tiiit  and  remanded  the  cause  for  a  new 
trial. 

Down$j  for  the  plaintiff,  applied  for  a  re*hearing.  He  urged 
mpon  the  court  to  change  the  judgment  from  one  of  non-suit, 
and  allow  the  case  to  he  remanded  for  a  new  trial. 

(htrlandf  /•  delivered  the  opinion  of  the  court. 

Upon  further  consideration  of  the  judgment  rendered  in  this 
case,  and  upon  the  application  for  a  re-hearing  made  by  the 
plaintiff,  the  court  is  of  opinion,  the  justice  of  the  case  will  be 
promoted  by  setting  aside  the  judgment  of  non-suit  and  re- 
manding the  cause  for  a  new  trial. 

The  judgment  of  the  District  Court  is  therefore  annulled, 
and  the  verdict  of  the  jury  set  aside  as  heretofore  ordered;  the 
judgment  of  non-sait  set  aside,  and  the  cause  remanded  to  the 
District  Court  for  a  new  trial,  to  be  proceeded  in  according  to 
law,  the  defendant  and  appellee  paying  the  costs  of  this 
appeal. 
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WttSTKitir  ]>ifi. 
October,  iSM. 

TATLOK, 

BARDINBR  &C  CO. 

V9. 

VOOTSK. 


19    518 
61151068 
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TAYIiOa»  GARDINBK  A  Co.  ««•  WOOTfiN. 

APPEAL  FROM  THX  COURT  OF  TH£  BXTBlTTil   JUDICIAL  DISTRICT  FOR  THE 
PARISH  OF  CALDWELL^  THE  JCJDGX  OF  THE  FIFTH  PRESIDIICO. 

Where  a  commission  is  charged  lor  accepting,  none  can  be  claimed,  or  a  like 
commission  charged  for  advancing,  on  the  aame  sum  or  transaction. 

A  promise  by  defendant  to  send  plaintiffs  his  crop,  or  in  defkult,  to  allow  them, 
a  commission  on  its  amount,  having  no  other  consideration  than  the  aeeepi* 
ance  of  a  draft,  for  which  a  commission  is  already  charged  and  aUowed,  is  & 
nudum  piictum,  and  will  not  be  enforced. 

This  is  an  action  on  the  following  merchant's  account  against 
a  cotton  planter : 

"  Mr.  R*  G.  Wooten. 

To  Taylor,  Gardiner  &  Co.  Dr. 

1840. 

February.  To  your  draft  in  favor  of  J.  N.  Cardozo, 

duelOthMay, $\9\  22 

««  ««  commission,  2i  per  cent,  for  accepting 

same, 4  78 

'*  **  commission,  2s  per  cent,  for  advancing,        4  78. 

1841. 

March.       '*  interest,  405  days, 21  52t 

"  *'  commission  as  per  agreement  11th  Fe- 
bruary last,  on  100  bales  cotton,  say 
value  $3500,  at  2i  percent., 87  50 

**  Amount  due  Taylor,  Gardiner  &  Co.  in  cash 

on  the  1st  April, $d09  80 

«•  New  Orleans,  March  4th,  1841." 

The  agreement  between  plaintiffs  and  defendant  is  embodied 
in  the  opinion  of  the  court.  In  this  the  latter  agreed  to  send 
his  crop  to  the  plaintiffs,  in  consideration  of  the  acceptance  of 
the  small  draft  contained  in  the  account  sued  on.  He  failed  to 
comply,  and  a  commission  of  2k  per  cent.  &  charged  on  the 
supposed  amount  and  value  of  his  crop. 


OF  THE  STATE  Of  LOUISIANA,  519 

There  was  judgiDent  for  tke  amount  of  the  aocount  sued  oH)  Wisnur  Dis. 
and  the  defendant  appealed.  * 

TATLOm 

Copley  f  for  the  plaintifis.  ^. 

MeOuirtj  contra. 

Martin^  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  Arom  a  judgment,  in  which  the 
plaintiffs  recovered  *^  $191  22,  the  amount  of  a  draft  acccepted 
and  paid  hy  them  ;  also  $0  56,  heing  2i  per  cent,  for  accept- 
ing, and  2i  per  cent,  for  advancing  on  said  draft ;  and  the  fur- 
tber  sum  of  $87  60,  being  21  per  cent,  commission  on  $3600, 
the  value  of  100  bales  of  cotton/' 

The  defendant  having  occasion  for  the  plaintifls'  acceptance 
x>f  a  draft  of  his  for  a  small  amount,  entered  into  the  following 
agreement  with  them : 

"  New  Orleans,  Fthruary  11,  1840. 

"  In  consequence  of  Taylor,  Gardiner  &  Co.  granting  me 
an  acceptance  this  day  for  $191  22,  at  90  days  date,  in  favor 
x>f  A.  Cardozo,  I  hereby  bind  myself  to  ship  to  them  my  next 
crop  of  cotton,  say  100  bales,  and  in  default  thereof,  to  pay 
them  the  commissions,  that  would  accrue  on  said  sales,*' 

"  R.   G.  WOOTON.*' 

The  plaintiffs  in  their  petition  claim  all  the  items  which  were 
allowed  in  the  judgment ;  and  the  further  sum  of  $21  52  for 
interest. 

tt  appears  to  us  the  court  erred.  The  plaintiffs  were  en- 
titled to  the  amount  of  the  draft,  and  a  commission  of  2i  per 
cent,  thereon,  for  their  acceptance.    The  commission  of  21    'Wbere«tem« 

mission  it 

per  cent,  for  advancing  was  improperly  allowed.  There  was  ehar|[;ed  for  oe- 
no  consideration  for  the  allowance  of  a  commission  on  the  crop  e^lSf 'eUimed 
of  cotton,  which  the  defendant  engaged  to  send  to  the  plaintiffs  SioD^cLuSed 
for  sale ;   as  no  cotton  of  the  defendant  was  sold  under  the  ^^  •dfaang^ 

on  the  same  sum 

agreement.    The  promise  to  send  them  cotton,  or  in  default  to  or  transaction, 
allow  them  their  commissions,  had  no  other  consideration  than 
the  acceptance  of  the  draft  by  them ;  and  for  this  they  have 
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Wtimur  Drt.  chargedi  and  the  jadgmeut  allows  themt  a  commission  of  8| 

..^^^  per  cent.    The  promise  w»,  thereTor.  nudum  poc/um.    In  the 

.™^t-^  case  of  Harrod  €t  al.  vs.  Constance,  5  Martin,  676,  we  held, 

VAEBIITBA  CK  CO. 

tM.  that  neilhet  law  or  custom  allows  the  charge  of  a  comniissioa 

on  a  crop  not  sold  by  the  merchant,  but  which  he  expected 

Apromiieby  would  be  sent  to  him  in  Consequence  of  adrances  made  to  the 

defendant       to  n1iinf«>i* 
■end    pUintitt  P**"^«^- 

his  crop,  or  in     {(  {g  contended,  that  in  the  present  case  the  commission  is 

default,  to  allow  *^ 

them  a  oommia-  charged  in  consequence  of  the  defendant's  promise  to  pay  it| 
amoant,  haTinj;  if  he  did  not  send  his  cotton  to  the  plaintifi  for  sale ;  and  as  a 
deratiQn  than  compensation  for  a  breach  of  his  promise  to  send  it.  We  hare 
^^a^draR^or  >lI'®<^<'7  «aid,that  the  promise  being  without  consideration,  can* 
whieh  a  com-  Qot  support  an  action. 

mifsion   It  al-  "^  "^ 

ready   charged     As  to  the  charge  of  interest  in  the  account,  the  lower  court 
a  nudum  pae-  has  disallowed  it,  and  the  plaintiffs  have  not  prayed  the  amende 
M?Uenforoed!  ^^^^  ^^  ^^®  judgment  in  this  respect.     See  the  case  of  Begond 
▼s.  Thomas,  10  La.  Reports,  206» 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg^ 
ment  of  the  District  Court  be  annulled,  avoided  and  reversed ; 
and  proceeding  to  give  such  judgment  as  in  our  opinion  should 
have  been  rendered  in  the  court  below :  It  is  ordered,  adjudged 
and  decreed,  that  the  plaintiffs  do  recover  from  the  defendant 
the  sum  of  ilOl  ^,  with  6  per  cent,  interest  from  the  6th  of 
April,  1841,  (La.  Code,  art.  1983,)  until  paid ;  and  M  78  com- 
missions for  accepting  draA ;  the  plaintiffs  and  apnellees  paying 
the  costs  of  the  appeal* 
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ZOIiUKOFFBtt  WW.  BRIGG%  KACOSTB  4t  CO.  Wutiev  0is. 

Ocfo6er,184l.' 

APrXAL    FROM    THE    C017BT    OF    THX    VISTH     DISTRICT,    FOE    THK    PARISH     ■ 


OF  CORCORIILA,  THS  JOOOS  THSRBOF  PRXSIRIVO.  tW. 

BRIOCW, 

A  dave  held  by  a  deed  of  tnut  or  mortgage,  which  is  not  reeorded  in  this   ^^^^n'sB'^** 
State,  to  whieh  the  slave  is  removed,  is  liable  to  seizure  by  a  ereditor  of  the 
Original  owner. 

Slaves  held  under  a  sale  with  the  eqnitj  of  redemptiou  existing,  are  not  liable 
to  Uie  seizure  of  a  ereditor  of  the  original  owner.  He  can  seize  only  the 
ei^uity  of  redemption. 

This  case  commenced  by  injunctioQ,  The  plaintiff  alleges 
he  is  the  owner  of  two  slaves,  named  Sam  and  £ps,  which  he 
had  conditionally  sold  in  Mississippi,  to  A.  &  A.  Clark,  who 
failed  to  make  payment,  and  he  took  them  back  and  brought 
them  to  the  Parish  of  Concordia,  in  Louisiana ;  and  that  he 
holds  another  slave  named  Manuel,  under  a  deed  of  trust,  from 
A.  &  A.  Clark  of  Mississippi,  which  is  also,  with  his  other 
slaves  in  Concordia.  He  avers  that  the  defendants  have 
seized  said  slaves  under  a  judgment  they  obtained  against  the 
Clarks,  and  as  their  property.  He  further  alleges  be  has  good 
and  valid  titles,  and  right  to  hold  said  slaves.    He  prays  for 

■ 

injunction,  and  that  they  be  decreed  to  belong  to  him* 

The  defendants  pleaded  the  general  issue,  and  prayed  that 
the  injunction  be  dissolved  with  damages,  interest  and  costs. 

Upon  all  the  testimony  adduced  in  support  of  the  preten* 
sions  of  the  respective  parties,  there  was  judgment  perpetuat- 
ing the  injunction,  and  confirming  the  plaintiff  therein,  in  his 
title  to  the  slaves.    The  defendants  appealed. 

Fkfrrar^  for  the  plaintiff. 

Stacy f  for  the  defeadants  and  appellants. 

BuUardf  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  he  is  the  owner  of  two  slaves,  Smn 
and  Sps^  having  brought  them  to  the  State  of  Mississippi  in 
September,  tSM,  with  good  and  sufflcieat  titles.    That  in  Fe* 
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^uTinir  Dis  bruary,  1887,  he  agreed  to  sell  them  conditionally^  to  Angas 
^    ■      '    — 1  Clark  and  Archibald  Clark.     That  at  the  time  of  delivering 
**"'™"**    said  slaves,  the  Clarks  executed  a  written  agreement  by  which 
Bmi«M,       they  bound  themselves  to  deliver  to  him  an  accepted  draft 
6n  some  good  solvent  commission  'merchant,  for  about  $9100, 
t^hereupon  the  petitioner  was  to  make  a  good  and  valid  bill  of 
^  sale  for  said  slaves,  but  in  the  failure  to  furnish  the  draft,  the 
two  slaves  were  to  be  delivered  bac^k  to  the  petitioner.     He 
alleges  that  the  draft  was  never  given,  and  no  bill  of  sale  ever 
executed.     The  petitioner  further  alleges,  that  on  the  10th  of 
January,   1839,  the  Clarks,  at  the  request  of  the  petitioner, 
delivered  into  his  possession  tbe  said  slaves  Eps  and  Sam,  and 
that   he    innocently  and   ignorantly    destroyed   the  aforesaid 
written  agreement,  and  in  the  hope  and  belief  of  confirming  to 
himself  fhe  title  to  the  aforesaid  slaves,  he  obtained  from  the 
.     Clarks  a  bill  of  sale  of  the  two  slaves.     That  on  the  delivery 
of  the  slaves  to  him,  on  tlie  10th  of  January,  1839,  he  brought 
the  slaves  to  the  parish  of  Concordia,  and  put  them  upon,  a 
cotton  plantation  which  he  had  rented.     'That  afterwards  he 
employed  Angus  Clark  as  overseer  upoh  said  plantation.    He 
further  represents  tliat  he  has  a  lien  or  mortgage  on  a  slave 
named  Manuel,  by  virtue  of  a  deed  Of  trust  executed  in  the 
State  of  Mississippi,  on  the  21st  February,   1837,  between 
Angus  Clark,  Archibald  Clark  and  his  wife,  of  the  first  part, 
7ohn  Stewart  of  the  second  part,  as  trustee,  and  the  petitioner 
duly  acknowledged  before  a  justice  of  the  peace  and  recorded 
in  the  office  of  the  Probate  Court.     That  the  deed  of  trust  was 
made  to  secure  the  payment  of  a  promissory  note  for  $6450, 
dated  February  21,  1837,  and  payable  on  the  first  of  Norem- 
ber  following,  to  the  petitioner,  which  note  is  yet  in  his 
possession,  and  a  great  part  of  it  yet  unpaid.    That  on  the 
same  10th  of  January,  1839,  the  Clarks  delivered  to  him  the 
negro  Manuel,  and  that  he  removed  him  to  the  parish  of  Con- 
cordia with  the  others,  that  they  remained  in  his  possession  on 
the  plantation  rented  by  him,  from  the  time  of  their  removal 
until  Marchf  1840.    He  farther  represents,  that  tiotwitfastttnd*- 
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ing  the  premises,  the  sherifT  of  the  parish  of  Concordia' had  wistbev  J>ii. 
seized  and  taken  into  his  possession  the  said  slaves,  by  virtue      ^^^     * 
of  a  writ  of  attachment  at  the  suit  of  Briggs,  Lacoste  &  Co.,  .»oixwoFf»^ 
against  Angus  Clark,  and  also  on  an  order  of  seizure  and  sale.     .  »»•••, 
He  therefore    prays  an  injunction,    which  was  accordingly 
granted.     The   defendants  deny  these   allegations,  and  pray 
the  dissolution  of  the  injunction  to  stay  proceedings  on  their 
judgment  against  Clark,  and*  for  damages. 

It  appears  that  the  defendants  have  a  judgment  which  they 
recovered  in  the  State  of'  Mississippi,  against  Archibald  and 
Angus  Clark,  and  others,  upon  which  they  took  out  executory 
process  her6,  and  it  was  levied  upon  the  three  slaves  in  ques- 
tion. The  only  inquiry  therefore  is,  whether  Clark  had  such 
an  interest  in  the  slaves  as  could  be  seized  in  execution. 

With  respect  to  the  shiye  Manuel^  the  plaihtiflT  does  not.  a  •!•▼«  held 
allege  in  his  petition  that  he  19  the  owners  but  only  that  he  has  ^^J^  ^  motu 
alien  or  mortgage  by  deed'  of  trust  executed  in  Mississippi.  S*p  ^**JJ^i." 
It  is  not  shown,  nor  even  aUeffed  tha;t  the  evidence  0/  this  lien  ^}*   Sute,   to 

which  the  8UTC 

has  ever  been  "recorded  in  this  State.  Without  such  registry  is  remoTed,  is 
we  have  uniformly  held,  it  cannot  have  effect  ii»  this  State,  ure  bv  a  eredi- 
against  creditors.  8  Martin  N.  S.  2255;  4  La.  Rep.  42;  6  J^^^J'^^^;'"' 
Idem  401. 

The  condition  of  the  other  two,  JSps  and  Sam^  is.  left  rather 
equivocal  by  the  evidence  in  the  record.  Archibald  Clark 
was  examined  as  a  witness,  and  acknowledged  that  some  of 
the  slaves,  at  least  which  he  had  conveyed  to  Zollikoffer,  were 
conveyed  for  the  purpose  of  covering  them  from  the  pursuits 
of  creditors,  and  partioulaily  theso  defendants.  The  plaintiff 
alleges  that  he  had  sold  those  two  slaves,  but  that  not  being 
paid  for  them,  they  were  given  back,  and  a  written  convey- 
ance executed  to  him  by  the  Clarks,  and  that  deed  is  in  the 
record,  bearing  date  January  16,  1639.  The  evidence,  and 
particuJaTly  the  testimony  of  Archibald  Clark  shows  that  these 
two  slaves  in  common  with  several  more,  were  subject  to.be 
redeemed  on  the  payment  of  the  debt  for  which  they  were 
conveyed,   abaut  $10,000;  and  that  a  considerable  part  has 
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Wbstssit  Dib.  been  paid.    It  is  certain  they  were  employed  by  one  of  the 
Qcto6<r,i84i.  Qi^j]j^  ^^  raising  a  crop,  the  proceeds  of  which  went  to  redeem 
BUMS,     •  the  slaves,  and  in  that  way  between  fire  and  six  thousand  dol- 
«t.       '  lars  were  paid.    It  appears  to  us  therefore,  that  Clark,  the 
judgment  debtor,  had  such  an  interest  in  these  slaves  as  might 
be  attached  or  seized  by  his  creditors.     The  equity  of  re- 
demption in  the  slaves  is  clearly  a  property  belonging  to  Clark 
which  his  creditors  might  seize,  although  Zollikofier  could  not 
be  disturbed  in  his  possession  until  the  slaves  were  entirely 
redeemed  by  a  repayment  of  the  price. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  so  far  as  it  relates  to  the  slave 
Manuelf  be  avoided  and  reversed  and  the  injunction  dissolved : 
and  that  as  to  the  two  slaves,  JEps  and  Santf  the  injunction  be 
maintained,  and  the  said  slaves  be  restored  to  the  plaintiff's 
possession,  without  prejudice  to  the  right  of  the  .defendants  to 
seize  the  equity  of  redemption  in  said  slaves,  belonging  to 
.   Clark,  and  that  the  defendants  pay  the  costd  of  this  appeal. 
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BRIGG9,  liACOSTE  *  Co*  vs.  CABSPBEJUL. 

A9KUL  9WH  THS  «017mT  OF  TBS  KIKTB  Binmier  FOB  TBE  PARIBH  OF 

coircomDiA,  Tm  Jimo^  thibiof  pmssiDnro. 

The  certificate  of  the  clerk  of  a  court  cannot  be  taken  as  proof  of  the  purport 
of  papori  of  record  in  hii  otice,  much  less  of  saeh  as  are  missing. 

Remedial  statutes  have  no  extra-territorial  operation. 

The  interpretation  of  contracts  depends  upon  the  foreign  law ;  but  the  reme- 
dies hf  irlueh  tiie  oUigatioii  reaoltfng  from  coirtraots  are  song^to  he  ca- 
fcree^  tausr  he  aeoaHliig  to  &t  Ibriat  of  the  pisce  irh«re  the  ttowdf  it 

90U|^t. 
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■ 

This  18  an  action  on  a  judgment  obtained  in  Mississippi  wxstx«v  Oii. 
against  the  defendant  and  others  for  •1838  98,  with  8  per   ^^*^'^'^^^' 
cent,  interest  from  the  17th  May,  1838.    This  suit  is  by  at-      BRiees^ 
tachment  against  certain  slaves,  sent  by  Lewis  Campbell  to  tw. 

the  parish  of  Concordia.     The  plaintiffs  pray,  that  their  judg-    ^^''^ 
ment  be  made  executory,  and  that  the  slaves  attached  be  seized 
and  sold,  to  satisfy  their  demand. 

The  defendant  pleaded  the  general  issae  and  denied,  that  he 
was  in  any  way  liable  for  said  judgment  according  to  the  laws 
of  Mississippi.  He  set  up  certain  matters  as  a  special  defence 
under  said  laws,  and  prayed  the  dismissal  of  the  plaintiffs' 
suit. 

There  was  a  judgment  dissolving  the  attachment;  the 
district  judge  being  of  opinion,  that  the  plaintiffs  failed  to  make 
out  their  case.    From  this  judgment  they  appealed. 

Stacy  f  for  the  plaintiff's  and  appellants. 

A  N.  Ogden  ^  McWkorter,  for  the  defendant.  • 

BuUardj  J.  delivered  the  opinion  of  the  court. 

This  action,  which  was  commenced  by  attachment,  the  de- 
fendant  being  a  resident  of  the  State  of  Mississippi,  is  founded 
upon  a  judgment  recovered  in  that  State  against  the  defendant 
and  others  in  solido. 

The  defendant  pleads,  that  the  pretended  judgment  was  re- 
covered under  a  statute  of  the  State  of  Mississippi,  passed  in 
1837,  of  which  a  certified  copy  is  produced.  That  it  appears* 
that  said  judgment  was  founded  upon  a  promissory  nofte  drawa 
by  Archibald  Clark,  and  endorsed  by  this  defendant  a&d  otters^ 
He  alleges,  that  he  endorsed  (he  note  as  surety  and  for  the  ao- 
commodation  of  Clark,  and  that  according  to  the  laws  of  that 
State,  and  particularly  the  statute  thus  set  forth,  the  plaintiff  is  ^ 
not  entitled  to  enforce  said  judgment  against  him,  unless  upon 
the  affidavit  U  some  crediUe  person*  made  and  filed  among  the 
papers  in  the  cause,  in  the  coiart  in  which  the  judgment  was 
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WS8TS1I9  DiB.  tefyieredtj  setting  forth,  that  the  principal  in  said  note  had  na> 
October,  IHU  property  in  the  Slate  of  Mississippi,  out  of  which  the  money 
•Biaes,       coald  be  made  ;  and  he  avers,  that  no  sach  affidavit  has  ever 
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vt. 


been  made.  He  further  avers,  that  the  plaintiff  took  out  exe- 
cAxrBsxA.  cution.  Send  placed  it  in  the  hands  of  the  sheriff,  who  levied  oa 
some  property  of  Clark,  sufficient  to  satisfy  the  judgment,  by 
which  levy  the  defendant  avers,  he  is  discharged  from  said 
judgment.     He  therefore  prays  to  be  dismissed,  dbc. 

There  was  judgment  for  the  defendant,  and  the  plaintiffs 
have  appealed.     The  plaintiff  gave  fn  evidence  a  record  show- 
ing, that  he  had  recovered*  the  judgment  sued  on. 
*  It  appears  by  a  bill  of  exceptions  taken  by  the  plaintiffs,  that 

the  court  admitted  in  evid>ence,a  document  marked  F.,  purport- 
ing to  be  an  exemplification  of  a  record  in  the  high  Court  of 
Errors  and  Appeals  for  the  State  of  Mississippi,  notwithstand- 
ing the  objection,  that  it  appeared  upon  its  face  to  be  defective 
and  incomplete,  and  to  contain  a  transcript  of  only  a  part  of 
the  proceedings  had  in  the  suit,  in  Madison  county,  State  of 
Mississippi,  and  the  certificate  of  the  clerk  as  to  the  substance 
Th      Ftifi  te  ^^  ^^^^^  proceedings,  without  proof  of  a  loss  of  any  part  of 
oftheelcrkofa  the  record.     We  think  the  court  erred.     A  mutilated  record  is 
taken  »8  proof  of  clearly  inadmissible,  and  we  cannot  take  the  certificate  of  the 
Twpenoifreoord  clerk  as  proof  of  the  purport  ef  papers  of  record  in  his  office, 
much **leM**of  "*"*^  ^^**  ®^  '^^  **  ""^y  ^®  missing.     1  Martin,  N.  S.,  6^  ; 

such  as  are  mis-  Ig  La.  Rep.,  33. 
sing. 

It  only  remains  to  enquire,  whether  the  plea  of  the  defend- 
ant, that  the  plaintifis  cannot  maintain  thn  action  on  the  grounds 
that  according  to  the  laws  of  Mississippi,  where  the  note  was 
made  and  the  original  judgment  rendered,  the  plaintiff  was  not 
authorized  (o  enforce  the  judgment,  recovered  in  that  State, 
against  him,  unless  upon  affidavit,  that  the  money  could  not  ba 
made  out  of  the  property  of  the  principal  obligor,  was  properly 
sustained. 

The  act  of  the  legislature  of  the  State  of  Mississippi  entitled 
'*an  act  to  amend  the  laws  respecting  suits  to  be  brought 
against  endorsers  of  promissory  notes,"  upon  which  the  ^e' 
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fdndanr  relies,  is  before  us.     The  first  and  se(^6iid  set'fiofiib  Wntvav  Di» 

October  184l. 

direet  the  maniier  and  plan  in  which  actions  against  drawers '- 1 

and  endorsers  of  bills  of  exchange  and  promissory  notes  shaH  ^.''STi'^^. 
be  broQffht.  The  third  section  declares,  that  no  pltf a  bat  that  ^• 
of  non-assumpsit  shall  be  required  upon  the  merits,  and  that 
all  matters  of  defence  may  be  given  in  evidence  under  said 
plea.  The  statute  further  provides,  tbat  duplicate  writs  shall 
issue  to  the  several  Counties,  where  tbe  Various  defendants  ma}r 
Teside,  and  the  names  of  the  dtawers  and  endorsers,  particu* 
-larly  specifying  the  first,  setdnd  and  third  etidorsers,  shall  be 
endorsed  upon  the  writs.  The  statute  further  makes  it  the  duty 
-of  the  sheriff*,  to  make  the  money  out  Qf  the  drawer  or  drawers, 
acceptor  or  acceptors,  and  in  no  case  shall  a  levy  be  made  on 
^he  property  of  any  security  or  endorser,  mnless  on  affidavit 
filed  )&mong  the  papers,  setting  forth,  that  the  principals  have 
to  property  in  the  State,  out  of  which  the  plaintiff  can  make 
his  money  atnd  costs. 

.  These  are  all  the  provisions  of  the  'aot>  which  it  is  neceisary 
to  tecite,  as  having  any  relation  to  the  present  case.  It  is  in- 
contestable, that  the  extent  of  liability  incurred  by  the  defend- 
ant in  endorsing  the  note  tipon  which  judgment  has  been  ten- 
dered in  Missfissippi,  and  the  construction  of  the  contract  en- 
tered into  by  him,  are  to  be  ascertained  and  determined  by  the 
d$x  ,hci  eontraetuB.  But  the  statute  telates  altbgether  to  the 
remedy  which  the  creditor  may  pursue  in  the  courts  of  that  RemedlaUu' 
State ;  and  with  respect  to  remedial  statutes,  it  is  equally  well  ^^^t^^^ori^ij 
-settled,  that  they  have  no  -extra  territorial  operation.    That  the  ^R£|[^^,^- 

,  The  iDterpre- 

mterpretation  of  contracts  depends  tipon  the  foreign  law,  but  tation  of  oon- 
the  remedies  by  which  the  obligation  resulting  from  contiactS)  upoDdie^?gn 
are  sought  to  be  enforced,  must  be  according  to  the  forma  and  m^i^^^^  ^ 
regulations  of  the  place,  where  the  remedy  is  sought,  the  lex  '^^^  ^  ^^h- 
fori.  11  Martin  Rep.,  7d0;  12  ditto,  476;  1  N.B^,2M;^^^^^^ 
Story's  Conflict  of  Laws ;  ,6  N.  S.,  686;  6  La.  Rep.,  d76.         enforced,  mmt 

The  court  therefore  erred,  in  our  opinion,  in  sustainiag  the  the^brmi  ofthe 
pleaand  giving  judgment  for  the  defendant.  ST^pemed'^ 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  tougiit 


sm  CASES  IN  THE  SUPREME  COURT 

WssTxitfr  th9.  the  District  Court  be  rereraed ;  aDd  proceeding  to  render  such 

^'         jadgment  as  oi^ght,  in  our  opinion,  to  have  been  giTtn  below,  k 

oBiswiu     isconiidered  by  the  coart,  that  the  plaintifi  recover  of  the  de- 

8XJLT  rr  AL.     fendant  $ldS^  03,  with  interest  at  eight  per  cent,  from  the  17th 

«    of  May,  1888,  and  costs  of  both  courts. 


APPEAL  FnOM  THE   COVBT    OF    THB     BEYENTH   DI8TBICT,  FOR  THE    PAKI8IC  OV 
lO^^H  CATAHOULA,    THE  JUDOE  OF    THE  FIFTH  PBttlDUIO. 

Tbe  Mpt«ity  of  the  donor  to  ^to,  in  relEtioa  to  donstiotts  mtrH9  eau»^  TtSop* 
en«e  awut  be  bud  to  the  time  of  tbe  donor's  deelh,  boMku^e  it  ie  aotUDlil  then 
that  the  dooation  takes  effect. 

So  where  thehasband,  having^  then  two  ehUdren,  makes  a  donation  or  disposi- 
tion mortu  cauM&^  in  his  marriage  contract  of  all  the  propert^r  of  whieh  he 
may  die  possessed,  and  whieh  he  may  lawfully  dispose  of,  to  hit  irUendcd 
tnfi^  if  Ae  siirviTes  him ;  and  his  children  die  first,  leaying  no  ftreed  kehrs, 
at  his  death  Ait  vrife  bec^met  Am  unk>enal  dmee^  and  is  ent&tled  to  IA% 
estate. 

This  is  an  action  by  the  sarriving  wife  to  recorer  from  the 
collateral  heirs  of  her  deceased  hosband,  all  the  property  of 
his  estate  and  of  which  he  died  possessed.  She  claims  to  be 
his  universal  donee,  in  virtne  of  a  disposition  mortis  cau$it 
made  to  her  in  the  marriage  contract  in  case  she  surviv^ed  him 
of  all  his  estate  and  which  he  might  legally  dispose.  She 
shows  that  he  died  without  any  forced  heirs,  and  that  she  is  en-*, 
titled  to  his  estate  under  their  marriage  contract. 

The  defendants  chum  as  the  heirs-at-law  of  the  deceased, 
being  nephews  and  neices.  They  also  allege  that  the  dona- 
tion is  contra  bonos  mores  and  null. 
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Thece  was  a  Judgment  for  the  plaintiff  and  defendants  ap^ 
l^aled. 

Phelps,  for  the  plaintiflT  and  appellee,  relied  on  the  following 
^cles  of  the  La.  Code,  2805  to  2316,  1790  to  1732,  and  1736 
to  1739. 

2.  The  capacity  of  the  donor  to  be  tested  by  his  situation  at 
the  time  of  hi?  death ;  La.  Code,  1745-46, 1480. 

Hyama  ^  PurtiSf  for  the  defendant,  insisted  that  thq  mar* 
riage  contract  although  legal  in  its  form,  carried  within  it  the 
seeds  of  its  own  reprobation  and  destruction.  The  donation 
was  a  nullity  at  the  time  it  was  made.  It  is  expressly  piohi* 
bited»  Whatever  is  done  contrary  to  a  prohibitory  law  is  null; 
La.  Code,  11,  12,  19;  Idem,  1745-6-7,  1748. 

2.  The  capacity  of  the  donor  is  to  be  governed  by  his  condi-* 
tion  at  the  making  of  the  contract.  Then  he  had  children 
living,  who  were  his  forced  heirs. 

3.  He  could  only  give  a  fifth  in  usufruct;  Sirey,  1096. 

4.  The  donation  is  cofUra  bmios  mores  \  La.  Code,  188;  IT 
La.  Rep.,  129. 

Morphj/f  J.  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  to  obtain  possession  of  the  estate  ^ 
the  late  Rezin  Criswell,  the  plaintiff's  husband,  which  was  de* 
creed  by  the  Probate  Court  of  Catahoula  to  belong  to  her  as 
universal  donee  of  the  deceased.  The  answer  admits  that  Ae* 
fendants  were  in  possession  of  the  property  sequestered  by  the 
sheriff  at  the  plaintiff's  suit,  and  avers  that  they  are  entitled  to 
it  being  the  nearest  collateral  relations  of  the  deceased,  whose 
brother's  children  they  axe ;  it  further  alleges  thai  the  nniver^ 
sal  donation  under  which  plaintiff  sets  up  title  to  this  property 
is  contra  bonos  mores f  prohibited  by  law  and  absolutely  null 
and  void.  There  was  a  judgment  below  for  plaintiff,  from 
which  the  defondants  have  taken  this  appeal. 

As  all  the  defendants  were  not  parties  to  the  decree  of  the 
Probate  Court  recognising  plaintiff  as  universal  donee,  and  as 
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yhigmx  fh$;  those  wlio  did  appear  l>efore  that  court  acted  in  the  capacity  of 

^*    __!,  creditors  in  an  application  for  the  administration  of  the  estate 

caisiTBLt     ^f  the  deceased,  it  is  proper  that  we  should  pronounce  otk 

«BAT  ST  ▲£.    the  issue  placed  before  us  without  reference  to  the  said  de^ 

creo. 

The  statement  of  facts  shows  that  the  plaintifiT  and  Rezin 
Oriswell  were  married  on  the  20th  of  August,  1840,  that  he 
died  on  the  20th  of  October  following;  that  by  his  first  m»r* 
riage  he  had  three  t:hildren  who  surrited  their  mother ;  that 
leabetla  Criswell,  one  of  them,  died  a  short  time  before  R. 
Griswell's  last  marriage  with  plaintifT;  that  the  other  two 
died  after  the -second  manfiage  but  befo)«  their  father;  that 
Rezin  Oriswiell  left  no  ascendants  or  descendants  ;  that  the  ne- 
groes found  in  the  sncdeseion  of  fteein  Criswell  (except  Dan 
Johnson)  named  in  the  plaintiff's  petition  were  the  property  of 
Rezin  Criswell's  first  wife  ;  that  he  inherited  the  same  from 
his  said  children  of  the  preceding  marriage ;  and  that  all  the 
remaining  property  Yound  in  his  sutcession  was  acquired  by 
Rezin  Criswell  after  the  death  of  his  l&rst  wife  and  previous  to 
his  second  marriage ;  that  the  marriage  contract  under  which 
plaintiff  claims  as  universal  donee  of  R.  CrisWell,  was  executed 
on  the  day  of  her  marriage  with  the  deceased  but  before  its 
t^^lebration.  Such  are  the  material  facts  agreed  upon  by  the 
parties  ;  the  da^ise  in  the  marriage  contract  out  of  which  this 
eontvoversy  grows,  is  in  the  following  terms  :  '*  It  is  mutaaUy 
agreed  and  stipulated  by  the  parties  that  each  gives^  make»  otnetr 
and  donates  to  the  other,  all  the  property  of  whatsoever  kind 
and  description,  he  or  she  may  die  possessed  of,  to  go  to  the 
surriror  of  the  marriagie,  and  which  may  lawfully  be  given  by 
act  of  donation,  aocording  to  the  laws  of  Louisiana ;  diat  is  te 
say,  the  said  Res^in  Criswell  gives,  grants  and  donates  to  the 
said  Mrs.  Keturah  HoUis  (in  the  event  of  Mrs.  Hollis  being  the 
survivor)  all  his  property  of  every  kind  vriiatever,  that  he  may 
die  possessed  of  and  Which  he  is  or  may  be  entitled  by  law  to 
dispose  of  morHs  eaund,  and  which  portion  will  be  determmed 
by  the  number  of  heirs  that  he  may  leave  at  his  decease.     The 
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id  Mrs.  HoUis  on  ker  part  gives,  grants  aad  donates  to  thv  Wotbbv  On. 
Bezin  Criswellv  ia  the  event  of  the  said  OrisweU's  beiaf  '     -1, 

tjbe  sarFirof ,  all  the  propert]r  of  every  kiad  and  d^scdriptiom     ^^!^*^ 
whateiTer,  that  she  may  die  possessed  of,  under  the  same  re-    ■kat.it.u... 
stric^ions  and  reservations  above  specified." 

This  okuse  of  her  marriage  coDtracti  under  whieh  plaintiff 
claims  has  been  assailed  on  various  grounds.  It  ia  ungped  that 
by  aiticJe  174d  oi  the  Louimna  Code,  Rean  CrisweU*  havan^ 
two  children  of  his  first  marriage  alive,  ooald  donate  to  plaii^ 
tiff  only  the  lost  ehild^s  portion  and  that  oi^.as  an  tnulhusi 
and  that  in  no  caae  could  the  portion  of  which  she  might  ii«pe 
the  usufruct  exeeed'the^  fifth  part  of  the  donor's  estate ;  that  as 
at  tha  date  of  this  donation  the  deoeased  had  no  capacity  to 
give  nor  the  plaintiff^  any  to  receive  more  thin  that  fifth  in  nsn^ 
fruct,  the  disposiiida  is  nuU  and  void,  as  made  in  eontraian* 
tion  of  a  prohibitive  statute.  In  donations  mortis  tauadi  the  ^(,^^  JSSotta 
rule  is  well  wttled{  that  in  order  tO'determine  on  the  capacity  to  p^^>  'd^MSons 
give  or  to  receive^  or  on  the  validity  of  a  disposition  in  relation  monUcaiud^e' 

,  ferenoe  muit  be 

to  its  amount,  ref<^cence  must  be  had  to  the  time  of  the  dmior^i  had  to  the  time 
deathi  because  it  is  not  until  then  that  the  donation  is  to.take  death^beoauM  it 
effect ;  La.  Code,  arte.    1453,  1459 ;   5  TouiJlier,  No.  90;  j^Jf^'^ie^^dSSi 
Having  left  no  forced  heirs,  the  universal  donation  made  in^^oi^^^^"^^^- 
favor  of  plaintiff  is  as  valid  as  if  it  had  been  made  in  favet  of 
a  stranger ;  La.  €ode,  1739 ;  had  he  left  forced  heirs,  the  A^ 
nation  would  have  been  reducible,  not  void  |  Idem,  1491;  4 
La.  Bep.,  987 ;  5  Touillier,  No.  867.    Th»  rastrietioiis  im- 
posed on  the  husband's  liberality  towards  his  second  wife  being 
entirely  for  the  benefit  of  the  children  of  the  first  mavriagei, 
none  but  them  can  complain  ;  if  they  all  die  before  the  donor, 
the  iavalidity  of  the  nniveisai  donation  vanishes.    TouUier  in 
his  commentary  upon  article  1098  of  the  Napoleon  Oode» 
which  is  nearly  similar  to  ours,  says,  '*  The  dohation  made  to 
the  second  wife  nt  hnsband  will  not  be  subject  to  reduction,  if 
all  the  chiidrea  of  the  preceding  msirriage  should  die  a  natural 
or  civil  death  before  the  donor ;  for  it  is  only  at  his  death  tbtft 
the  revocation  can  operate.    The  prohibition  was  made  in  favor 
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WwTiBH  019.  of  those  chSdren  ODly ;  it  ceases  then  if  they  do  not  exist  st 
^'         the  time  when  the  law  would  prodoce  its  effect  and  come  W 
cmnwxu     their  aid  ;'^  5  Idem,  No.  878.    It  is  said  that  a  matoal  and 
reciprocal  donation  by  marriage  contract  being  irrevocable,  it 
must  form  an  exception  to  the  rule  that  in  donations  mortiw 
tau94t  the  capacity  to  give  mnst  exist  only  at  the  death  of  the 
donor ;  this  appears  to  na  a  non  9eqtiUur;  the  irrevocability  of 
mntual  donations  mortis  eausd  contamed  in  marriage  contracts 
is  a  feature  which  distinguishes  them  from  similar  dispositions 
made  in  a  last  will ;  the  latter  can  be  revoked  and  changed  at 
any  time  before  the  donor's  death,  whilst  the  former  cannot, 
but  this  circumstance  does  not  change  or  alter  in  other  respects 
the  character  of  the  donation  which  is  nevertheless  eausii 
mortU  and  is  to  take  effect  only  at  the  opening  of  the  donor's 
succession.    We  are  therefore  of  opinion  that  the  children  of 
Resin  Criswell  having  died  before  him  leaving  no  other  heir 
than  their  father,  all  their  property  became  his,  and  was  at  his 
death  as  much  his  as  any  other  property  he  then  owned,  and 
was  included  in  the  donation  to  plaintiff;  7  Martin,  N.  S.,  606. 
From  the  terms  of  the  donation  it  is  evident  that  the  deceased 
intended  to  give  only  what  would  lawfully  belong  to  him  at  the 
time  of  his  death  and  what  the  law  permitted  him  to  dispose  of 
in  favor  of  the  donee ;  how  then  can  it  be  said  that  the  disposi- 
tion is  void  as  contrary  to  any  prohibitory  law.    But  it  is  fur- 
ther contended  that  the  contract  is  in  contravention  of  good 
morals  and  the  policy  of  the  law.    That  it  makes  the  fortune 
of  the  second  wife  depend  on  the  death  of  the  children  of  her 
husband ;  that  if  they  lived,  the  law  made  her  poor,  and  if  they 
died  the  contract  made  her  rich ;  if  considerations  of  this  kind 
could  have  the  weight  and  effect  contended  for  by  the  appel- 
lants' counsel,  every  universal  donation  or  legacy  must  be  de- 
clared null ;  for  in  every  case  it  will  be  the  interest  of  the 
universal  donee  or  legatee  that  every  person  from  whom  the 
donor  or  testator  is  to  inherit  property  should  die  before  him, 
in  order  that  his  estate  may  be  thereby  increased.    There  are 
a  vttriety  of  situations  in  life  which  may  excite  in  the  bosom  of 
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the  avarieidtts  seciet  and  erimioal  wishes  and  desires,  bat  be-  Wsstkbw  Om. 

October  184t 

oaase  a  contract  may  be  calculated  to  create  sach  evil  workings  '    — L 

in  the  human  breast,  we  do  not  feel  ourselves  authorized  to  de-        '*^^" 
dare  it  noli  as  contrary  to  sood  morals,  when  it  is  not  repro-  '•i^nb  ^*r  ov 
bated  by  law  in  express  terms  but  on  the  contrary  is  sanctioned 
by  its  proTidons ;  La.  Code,  1786,  1787,  1786,  1789,  1045 ; 
16 La;  Bep.,  503,  and  the  authorities  there  quoted. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  i 

Court  be  affirmed  with  costs. 


DAW  V9.  POUCE  JURY  OF  CONCORDrA. 

APPKAL  FAOM  THK  COUBT  OF  TBB    NIITTH    1II0TBICT    FOE  THK  PABI8H  OF  ■ 
COKGORIIIA,  THX  JUDOl  THSBSOF  PUMIDISTO. 

ErideDoe  not  pertinent  to  the  iwue  may  be  admitted,  and  the  eflbet  of  it  be 
afterwarda  eonsidered. 

In  a  claim  for  right  of  ferrj,  evidence  is  admissible  to  show,  the  land  purchased 
was  not  worth  the  price  paid,  without  the  right  of  ferry  atCached  to  it  The 
efeet  of  if  should  be  weighed  with  other  circumstances. 

Where  the  claim  to  a  right  of  ferry  depends  on  a  condition,  eridenee  should  be 
received  to  show  the  condition  has  not  been  performed. 

The  certificate  of  the  commandant,  stating  that  a  certain  road  was  made,  as  re- 
quired by  the  condition  of  a  grant  of  the  right  of  ferry,  is  not  conclusive, 
but  only  prima  Jaeie  evidence  of  the  fact,  which  may  be  contradicted. 

Evidence  is  admissible  to  show  that  a  ferry,  which  is  claimed  under  an  exclu- 
sive grant  from  the  Spanish  govenunent,  was  in  (act  kept  under  the  control 
and  supervision  of  the  Police  Jury. 

Instruments,  such  as  grants,  certificates,  &cc,  are  admissible  in  evidence,  wiUi- 
o«t  proof  of  the  signatures.  They  are  prima  fade  evidence ;  and  may  be 
contradicted  by  showing,  that  they  were  not  acting  in  the  capacity  they  pur- 
port 

The  transfer  of  a  grant  or  privilege  maybe  proved  by  comparison  of  handwri- 
tings when  the  signature  of  the  witness  is  shown  to  be  genuine,  and  he  is  dead. 
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* 

Wimmsr  Dit.     '^^^  ^^^^  CMnineiiced  by  injunctioB.    The  pkmtiff  allegeBv. 

Q^^»*»^'  that  on  the  19th  February,  1801.  the  Maiqaia  de  Oasa  Calro^ 

BATis        then  governor  general  of  the  province  of  Louitianat  granted  to 

roLicB  jvnr  or  one  Thomas  Thompson^  then  areaident  of  Cdkcordia^  the  per* 

coirconiiiA.    ^^^^^y  privilege  of  keeping  a  ferry  aoroee  the  Misaissippi  rivvr 

at  the  post  of  Coacordia«  ai  a  privilege  attached  to  hie  planta* 

tion  ;  and  on  condition  that  he  would  clear  and  open  a  cerlaia 

,  puUic  road  or  highway  from  the  post  of  Concordia  to  the  bayoot 

Crocodile,  in  the  district  of  Concordia. 

The  plaintiff  farther  alleges,  that  Thompson  fully  performed 
the  condition  of  his  grant  by  making  said  road,  and  enjoyed 
all  the  privileges  and  emolaments  of  said  ferry  until  the  16th 
Oct.,  1803,  when  he  sold  and  transferred  them  to  J.  Vidal,  for 
$4000,  when  the  whole  would  not  have  been  worth  $800  with- 
oat  said  ferry  and  the  privileges  thereto  attached.  That  Vidal 
continued  to  own,  possess  and  enjoy  said  ferry  with  its  privi- 
leges and  the  plantation,  until  in  the  year  1817  they  were  sold 
and  transferred  to  this  petitioner,  who  has  continued  to  own  and 
possess  them.  He  expressly  alleges,  that  be  has  the  exclusive 
right  to  keep  a  ferry  across  the  Mississippi^  according  to  the 
usages  and  laws  of  the  Spanish  government,  for  one  league 
above  and  below  the  post  of  Concordia,  which  is  also  secured 
to  him  by  the  said  grant  to  Thompson.  He  alleges,  that  the 
Police  Jury  of  the  parish  of  Concordia  claim  to  exercise  the 
right  to  sell  or  lease  out  said  ferry  in  violation  of  hia  rights  and 
grant ;  and  that  in  April,  1880,  they  passed  an  ordinante  to 
take  possession,  lease  and  sell  out  to  the  highest  bidder  all  the 
privileges  and  rights  to  keep  a  public  ferry  at  the  place  speci- 
fied in  his  grant,  and  in  violation  thereof.  He  prays,  that  the 
Police  Jury  be  enjoined  from  proceeding  any  further  in  said 
matter ;  that  their  ordinance  be  declared  null,  and  that  his  in- 
terest in  the  same  greatly  exceeds  $300 ;  he  prays  for  general 
relief,  and  that  bis  rights,  privileges  and  grant  to  said  ferry  be 
confirmed  to  him. 

The  defendants  admitted  their  proceedings  to  take  possession 
and  sell  out  the  ferry  in  question,  for  the  benefit  of  the  parish* 


\s, 
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Thefy  deny  "Ae  exdusive  right  or  privUege  of  tke  {>Iaintifr  lo  Wmtibh  Dw. 
staa  ferry.  That  if  any  grant  was  ever  made,  it  is  inoperative  ===== 
and  nnll,  because  its  terms  and  conditions  Were  never  complied  «t. 

with  by  the  grantee ;  and  neither  the  plaintiff  or  grantee  ever  *•"*■  "^^  ^ 
exercised  the  rights  and  privileges  now  claimed,  or  kept  up  a 
ferry,  therefore,  if  they  ever  had  any  snch  rights  or  privileges, 
they  are  forfeited  by  non-tixer.  They  aver,  their  ordinance  is 
legtd  and  valid ;  that  the  Police  Jury  possess  the  right  and 
authority  to  pass  it  and  use  said  ferry  for  the  benefit  of  the 
parish*  They  pray,  that  the  injunction  be  dissolved  with  $1000 
damages,  and  that  tbey  be  quieted  in  their  rights  and  authority 
to  lease  out  and  sell  the  same  for  the  parish  of  Concordia. 

Upon  these  pleadings  and  issues  the  case  was  tried. 

The  plaintiff  founds  his  pretensions  on  the  following  docu- 
ments : 

**  Mr.    CoikttANDANt   OF   THE   PoST   OF    CoKCORDIA. 

"  Thomas  Thompson  with  due  respect  represents  and  sayeth : 
that  as  there  are  are  no  more  than  5  inhabitants  now  established 
bere,  we  cannot  incur  the  expenses  of  a  road,  unless  the  King 
pays  us  our  work ;  and  wheteas  his  excellency  the  Governor 
has  granted  to  Don  Juan  HeVerard  the  ferry  of  Black  River« 
Tor  making  a  road  at  his  expense  from  said  river  to  the  Bayou 
Oocodrilio :  the  petitioner  proposes,  that  from  the  Post  to 
Bayou  Oocodrilio  he  will  likewise  make  the  road  of  90  or  40 
feet  wide,  at  his  expense,  with  the  condition,  that  he  may  be 
granted  to  hold  the  ferry  from  his  plantation  to  the  landing  of 
Natchez,  as  a  prii^ilege  attached  to  his  plantation ;  to  which 
effect  he  promises  to  keep  flats  and  other  necessary  boats  to  the 
purpose.    This  favor  he  expects  to  receive  from  you. 

"Thomas  Thompson.'* 

"  Concordia,  27th  January,  1801." 

**  His  ExesLLBNCT  thb  Ch>vERNOft. 

''  The  proposition  made  by  the  petitioner  is  similar  to  that 
you  were  pleased  to  grant  to  Don  Juan  Heverard.  The  small 
number  of  inhabitants  residing  at  this  post»  does  not  permit^ 
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Wmtikv  Dit.  ^^^  ^^^7  employ  themselYes  in  an  andertoldng  so  costly « unless 

Qrfo6gr,i84L  j|^gy  |jg  compensated,  as  I  have  exposed  to  your  excellency  on 

vATit        this  subject:   considering  the  advantages  which  will  result, 

mucs  jvftT  or  I  recommend  to  your  excellency  to  grant  the  prayer  of  the  pe* 

titioner,  who  is  a  person  capable  of  fulfilling  what  he  proposes  : 

Providing,  it  may  please  your  excellency  to  grant  the  privilege 

which,  he  solicits. 

"Concordia,  Slst  January,  1801/* 

«' New  Orleans,  19th  February,  1801. 
**  Thomas  Thompson  conforming  himself  to  make  the  road 
which  he  proposes,   at  his  expense,  under  the  inspection  of- 
the  Commandant  of  the  Post  of  Concordia,  /  grant  him  the 
privilege  he  prays  for,   to    be  attached   to  the  plantation  he 
possesses,    in  order  that  from  that  place,  with  the  exclusive 
privilege,  he  may  carry  on  the  ferry  of  the  river ;    demand- 
ing and  receiving  only  the  prices  most  equitable  and  customary 
which  may  be  established  by  knowledge  of  said  commandant. 

'*  El  Mar<iui8  de  Casa  Calvo.** 

"  Whereas  Thomas  Thompson  has  complied  with  the  con- 
ditions which  he  offered  in  his  memorial ;  and  that  he  has 
executed  under  my  inspection  what  was  prescribed  to  him  by 
his  excellency  the  governor  in  his  anterior  decree,  I  deliver 
these  unto  him,  that  he  may  make  them  valuable,  and  possess 
himself  of  the  exclusive  privilege  granted  to  him  of  the  ferry 

from  this  Post  to  the  landing  of  Natchez. 

*«Jh.  V»al.'* 
"  Concordia,  I6th  February,  1802." 

This  privilege  or  grant,  so  far  as  it  attached  to  the  plan- 
tation, was  transferred  from  Thompson,  through  Vidal  him- 
self,  to  the  plaintiff. 

On  the  trial  the  defendant's  counsel  offered  a  witness  ta 
prove,  that  Thomas  Thompson  never  did  cut  out  the  road 
to  the  Bayou  Crocodile  from  the  Post  of  Concordia,  as  he 

proposed  to  do  in  his  petition  to  the  Marquis  de  Casa  Calvo, 

r 

it 
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for  the  privilege  of  keeping  a  ferry  from  hi^  plantation  td  WumMx  Dn* 
Natchez,  which  testimony  was  objected  to  on  the  ground,  that  '   _ 

it  contradicted  the  certificate  of  Vidal,  the  commandant,  that  he        ^^^" 
had  done  so ;  that  the  road  had  been  cut  by  said  Thompson  as  poucb  jukY  or 
he  proposed  and  was  required  to  do.    The  court  sustained  the 
objections,  and  the  defendant's  counsel  excepted  to  the  opinion    ' 
of  the  court.   ' 

There  was  judgment  for  the  defendants,  dissolving  the  in- 
junction, and  thai  they  recover  $400  fVom  the  plaintiff  for  the 
Use  of  the  parish  ;  the  plaintiff  appealed. 

JSlgee  ^  A,  N.  Ogden,  for  the  plaintlfT. 

Stacy f  for  the  defendants. 

Garland,  J.  delivered  the  opinion  .of  the  court. 

The  plaintiflf  alleges,  that  he  is  the  owner  of  an  exdusiva 
privilege  or  right  of  ferry  across  the  Mississippi  river,  from  the 
place  known  as  the  post  of  Concordia,  in  that  parish,  to  the 
tity  of  Natchez.  That  his  exclusive  privilege  extends  one 
league  above  and  below  the  point  or  plaCe  named  in  his  grant* 
which  is  the  front  of  a  tract  of  land  of  eight  arpents  on  the 
river,  granted  to  Thomas  Thompson,  to  whotn  this  exclusive 
privilege  was  also  granted,  as  one  annelced  to  the  land^  by  the 
Governor  General  of  Spain  in  the  province  of  Louisiana.  This 
grant,  he  says,  was  made  on  the  condition,  that  Thompson 
should  clear  a  public  road  or  highway  from  the  said  Post  of 
Concordia  to  the  Bayou  Crocodile,  which  condition  he  speci- 
ally alleges  has  been  performed. 

He  further  states,  that  the  Police  Jtiry  of  the  parish  have 
passed  an  ordinance  directing  the  parish  treasurer  to  sell  at 
public  or  private  sale,  the  exclusive  privilege  of  keeping  a 
ferry  for  a  certain  length  of  time  across  the  aforesfiid  river  at 
the  same  place,  where  his  (plaintifT's)  ferry  crosses,  tvhich  will 
be  a  great  injury  to  him ;  that  said  parish  treasurer  is  about  to 
proceed  to  make  a  sale  of  said  privilege*  and  will  do  so,  luiless 
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"WsBTXRir  Dis.  restrained  by  law.    He  prayed  for  damages  and  an  injunction 

*   L  to  arrest  the  execution  of  the  ordinance.    . 

DAVIS  rJ^^Q  dcfcndauts  admit  the  passing  the  ordinance,  say  it  was 

'•FOLiGx  juBT  OF  legal  and  valid,  and  avow  their  intention  to  have  it  executed 

unless  prevented.  They  deny  any  exclusive  privilege  of  keep- 
ing a  ferry  was  ever  granted  by  competent  authority  to  Thomp- 
son, and  if  any  ever  was,  they  say  it  is  null  and  void,  because 
the  terms  and  conditions  have  not  been  complied  with  or  per- 
formed by  the  grantee  or  those  holding  under  him  ;  and  that  it 
has  been  forfeited  by  non-user.  That  by  the  interference  of 
the  plaintiff  with  their  just  rights,  they  have  sustained  heavy 
losses ;  they  ask  for  a  dissolution  of  the  injunction  and  one 
thousand  dollars  damages. 

The  cause  was  tried  by  a  jury ;  there  was  a  •*  verdict  for  de- 
fendants with  $400  damages,"  on  which  the  court  rendered 
judgment,  dissolving  the  injunction,  and  decreed  the  plaintiff 
'  to  pay  the  four  hundred  dollars,  from  which  he  appealed. 

The  plaintiff  produced  as  evidence  the  petition  of  Thomas 
Thompson,  addressed  to  the  Commandant  of  the  Post  of  Con- 
cordia, representing  the  importance  of  having  a  road  from  that 
place  to  the  Bayou  Crocodile,  and  the  inability  of  the  inhabi- 
tants to  make  it,  without  their  expenses  being  paid  by  the 
government ;  he  therefore  proposes  to  make  a  road  thirty  or 
forty  feet  in  width,  provided  the  privilege  of  a  ferry  from  his 
plantation  to  the  landing  at  Natchez  is  granted  him,  this  privi- 
lege to  be  attached  to  the  plantation.  He  promises,  if  the  ferry 
is  granted,  to  keep  the  necessary  flats  and  boats  to  transport 
passengers,  &c.  The  commandant  Don  Jos^  Vidal  certifies  to 
the  governor,  at  the  foot  of  the  petition,  the  importance  of  the 
work,  the  inability  of  the  inhabitants  to  perform  it,  the  ability 
of  Thompson  to  do  what  he  promises,  and  recommends  the 
propriety  of  the  grant.  These  documents  were  presented  to 
the  Marquis  de  Casa  Calvo,  who  on  the  19th  of  February, 
1801,  says,  that  if  the  petitioner  shall  make  the  road  he  pro- 
poses, tinder  the  inspection  of  the  commandant,  he  grants  him 
the  privilege  he  asks,  to  be  attached  to  his  plantaiion ;  that  from 
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^at  place  he  shall  have  the  exclusive  privilege  of  a  ferry  across  Wxs-nKir  Oit. 

the  river,  demandiDg  and  receiving  such  tolls  as  shall  he  fixed^ ' 

by  the  commandant.     It  is  proper  to  observe  here,  that  the 

Marquis  de  Casa  Calvo  does  not  take  upon  himself  any  official     ooircoBsiA 

capacity  in  this  act,  and  the  history  of  the  province  of  Louisiana 

IS  silent  as  to  his  ever  having  been  governor,  unless  he  acted 

as  such  ex  officio  during  the  period  between  the  death  of 

governor  Qayoso*  which  occurred  in  the  summer  of  1790,  and 

the  arrival  of  Salcedo,  who  was  appointed  military  and  political 

governor  on  the  21st  of  November,  1799 ;  or  in  the  absence  of 

the  latter  on  some  occasion. 

On  the  16th  of  February,  1802,  Don  Jose  Vidal,  the  com- 
mandant, certified,  that  the  condition  specified  in  the  memorial 
had  been  performed  under  his  inspection,  and  that  Thompson 
was  vested  with  the  exclusive  privilege  granted.  On  the  13th 
of  September,  1803,  Thompson  conveys  the  tract  of  land,  with- 
out saying  anything  about  the  ferry,  to  Don  Jos^  Vidal,  in  con- 
sideration of  the  sum  of  $4000  paid  down,  and  on  the  16th  of 
October  following  he  transfers  in  writing  on  the  back  of  the 
paper  purporting  to  grant,  to  the  same  person,  all  the  right, 
title,  claim  and  interest  to  the  privilege  granted,  having,  as  he 
says,  sold  to  him  the  plantation,  to  which  the  said  right  of  ferry 
is  annexed. 

This  tract  of  land,  with  the  right  of  ferry  attached,  and  an- 
other tract  adjoining,  Vidal  in  1817  sold  to  the  plaintiff,  who 
has  ever  since  kept  up  a  ferry,  but  had  the  landing  place  on 
the  adjoining  or  Vidal  tract,  as  his  immediate  vendor  seemis  also 
to  have  had. 

A  great  deal  of  testimony  was  taken  on  both  sides  to  show, 
Thompson  had  or  had  not  used  the  grant,  and  that  Vidal  and 
Davis,  his  assignees,  had  never  used  it  from  the  front  of  the 
Thompson  tract,  but  from  a  point  a  quarter  to  a  half  mile  above. 
Each  party  endeavored  to  exclude  as  much  of  the  testimony  of 
]u3  opponent  as  possible,  and  both  have  so  far  succeeded  as  to 
bring  the  case  befoj^e  us  ia  a  very  unsatisfactory  manner,  and. 
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WxsTKi^ir  Di8.  in  ^uch  a  situation  as  prevents  us  from  doing  justice  between 

DAVIS  On  the  trial  the  plaintiff,  having  proved,  that  there  had  al- 

^Licx  JUKT  ov  ways  been  a  ferry  kept  by  him  and  Vidal,  on  a  tract  of  land 
goircouyiA,  "belonging  to  them,  adjoining  to  the  Thompson  tract,  offered  to 
prove  the  public  convenience  was  promoted  by  the  ferry  being 
kept  at  that  point,  which  evidence  the  judge  refused  to  admit, 
and  plaintiff  excepted.  We  think  the  judge  erred.  The  evi- 
dence ought  to  have  been  admitted,  and  the  effect  of  it  after- 
wards considered.  We  think  the  judge  also  erred  in  exclud- 
ing the  evidence  offered  by  plaintiff,  to  show  that  the  Thomp- 
son tract  of  land  was  not  worth  at  the  time  it  was  sold  $4000, 
without  the  right  of  ferry.  It  ought  to  have  been  received,  and 
the  effect  weighed  with  other  circumstances. 

We  further  think  the  judge  erred,  in  excluding  the  evidence 
offered  by  defendants,  to  prove  Thomas  Thompson  never  did 
make  the  road  from  the  river  to  the  Bayou  CrocodOe,  as  stated 
in  the  certificate  of  the  commandant.  The  making  of  that  road 
was  the  consideration  for  the  grant;  the  plaintiff  in  his  petition 
tendered  the  defendants  an  issue  on  that  point,  in  which  they 
joined  by  a  special  denial.  The  plaintiff  was  permitted  to 
show  by  the  commandant's  certificate  the  condition  was  per- 
formed, and  the  district  judge  was  wrong  in  holding  it  to  be 
conclusive.  We  think  it  only  pnma/acte  evidence,  which  the 
defendants  may  contradict.  The  commandant  did  not  act  in 
the  matter  in  any  judicial  capacity,  he  was  only  a  commissioner 
or  superintendant,  to  see  a  particular  work  was  executed ;  and 
no  more  sanctity  is  to  be  attached  to  his  certificate,  than  to 
presume  he  did  his  duty,  and  told  the  truth ;  and  thereby  throw 
the  burden  of  proving  a  negative  on  the  other  party. 

We  think  the  judge  also  erred  in  excluding  the  documents 
I,  J,  K  and  L  offered  by  the  defendants,  to  prove  that,  although 
the  plaintiff  had  kept  a  ferry  at  the  place  he  did,  it  was  under 
the  supervision  and  control  of  the  Police  Jury«  The  evidence 
was  clearly  admissible,  to  show  an  interruption  or  want  of  the 
prescriptive  right  set  up  by  plaintiff. 
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The  judge  did  not  err  in  admitting  in  evidence  the  record  Wmtbeit  Dis. 
books  from  the  parish  judge's  office,  to  prove  the  recording  of  *       ' 

the  acts  therein  contained,  nor  did  he  err  in  permitting  a  per-        ^^^* 
son,  who  on  oath  said  he  understood  the  Spanish  language,  to  poucx  jubt  op 
read  and  translate  those  records  to  him  and  the  jury,  they  not 
understanding  that  language. 

We  further  think,  the  judge  did  not  err  in  admitting  in  evi- 
dence the  instrument  purporting  to  be  the  petition  of  Thomas 
Thompson,  and  the  recommendation  by  Yidal  as  commandant, 
and  the  grant  signed  by  the  Marquis  de  Casa  Calvo,  without 
proof  of  the  signatures.  They  Biepfima  facie  evidence.  That 
Vidal  was  the  Commandant  of  the  Post  of  Concordia  at  the 
time,  is  a  matter  of  history ;  that  Casa  Calvo  was  about  that 
time  an  officer  of  high  authority  in  a  military  capacity,  is  also 
known ;  and  it  is  possible  .he  may  have  exercised  some  civil 
function,  as  was  frequently  the  case  under  the  Spanish  govern- 
ment ;  but  we  do  not  believe  he  ever  had  a  commission  as 
Governor  of  the  province  of  Louisiana.  Salcedo,  we  have 
stated,  was  appointed  military  and  political  governor  in  Novem- 
ber, 1799,  and  he  continued  to  be  such  at  the  time  Spain  trans- 
ferred the  province  to  France,  on  the  30th  of  November,  1803, 
on  which  occasion  be  and  Casa  Calvo  acted  as  the  commis- 
sioners of  the  Kitfg  of  Spain,  to  deliver  the  country.  Casa 
Calvo  then  was  styled  a  brigadier  in  the  King's  armies,  &c. 
2  Vol.  Land  Laws,  Appendix  I,  p.  165 ;  Idem,  p.  529.  This 
evidence  "being  prima facie^  the  defendants  are  at  liberty  to 
contradict  it,  and  may  show,  that  the  Marquis  de  Casa  Calvo 
was  not  governor  or  acting  as  such  at  the  time  of  the  grant. 
Sut  until  some  sufficient  evidence  is  given  to  the  contrary,  we 
will  presume  an  authority  existed.     12  Peters,  410. 

We  think  the  judge  did  not  err  in  admitting  the  transfer  of 
the  privilege  or  grant  by  Thompson  to  Yidal,  to  be  proved  by 
comparison,  after  the  signature  of  Minor,  the  subscribing  wit- 
ness, was  proved,  and  it  was  shown  he  was  dead.  Had  these 
facts  not  been  shown,  we  think  the  comparison  ought  to  have 
been  made  with  more  than  one  authentic  or  admitted  signature. 
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WMTEiiir  Oit.  O.  C.  C  p^  306,  art.  «26 ;   L.  C,  art.  2241 ;  2  M.  R.,  203 ;; 
October,\s\u  g  l.  R.,  621 ;  11  L.  R.,  251 ;  1  N.  S.,  486. 
jCkowit  The  judgment  of  the  District  Court  is  theirefore  annulled^, 

avoided  and  reversed,  the  verdict  of  the  jury  set  aside,  and  it 
is  further  ordered,  that  this  case  be  remanded  to  the  District 
Court,  with  directions  to  the  judge  to  conform  in  the  admis- 
sion or  rejection  of  testimony  to  the  principles  herein  express- 
ed, and  otherwise  to  proceed  according  to  law,  the  defendants 
and  appellees  paying  the  costs  of  this  appeaU 
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'    APPBl-L  PROM  THE  GOUET  OP  TB£  ■IVSIITH   JUBICIAL  BI8TBICT  FOB  TBS 
PABISH  OP  OUACHITA,  TfiX  JUDOB  OP  THV  FIFTH  PBS8IDIHO. 

"Where  an  appeal  is  not  clearly  suspensive,  it  will  not  be  dismissed  on  Uie 
ground  of  insufficiency  in  tlie  amount  of  the  bond,  when  it  covers  costs. 

The  authority  of  a  deputy  clerk  to  issue  an  attachment,  when  denied,  dbould 
be  dearly  established  by  evidence. 

Where  the  admissions  and  declarations  of  the  payee  and  endorser  of  a  note* 
tliat  he  tratuferred  it  to  the  plaintiff,  are  proved  by  witnesses,  it  is  suffieieai 
to  authorize  a  recovery,  without  actual  proof  of  his  signature. 

Compensation  and  payment  must  be  specially  pleaded  to  enable  the  defendant 

to  make  proof  of  either. 
But  an  amendment  setting  up  the  plea  of  payment  and  compensation,  comes 

too  late  after  the  trial  cpmmences  and  the  jury  are  sworn. 

Where  it  is  shown  that  the  plaintiff*  sues  as  agent,  or  for  the  benefit  of  the 
payee  of  a  note,  the  maker  may  set  up  every  equitable  defence  he  may  havo 
against  the  payee. 

Where  an  attachment  is  dissolved,  it  is  at  the  costs  of  the  plaintiff,  and  the 
judgment  should  so  state  it,  although  the  case  is  tried  on  the  merits,  by  the 
appearance  of  the  defendant,  and  judgment  goes  against  him. 
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This  suit  commenced  by  attachment.     The  plaintiff  sues  on  Was-rosTf  Dis. 
a  note  of  the  defendant,  payable  to  one  James  Barr,  or  ordeY,  ^    ^^* 
and  by  him  endorsed,  for  $93,  and  an  account  for  work  and      2i*koww 
labor  done,  in  cutting  timber,  &c.,  amounting  to  $543  50,  which       xathu. 
with  the  note,  he  annexes  to  his  petition,  and  prays  that  a 
large  cypress  raft  and  some  other  timber  be  attached ;  that  he 
have  judgment  for  the  amount  of  his  entire  claim,  to  be  satis- 
fied out  of  the  proceeds  of   the  property  attached,  as  the 
property  of  the  defendant. 

The  defendant  appeared,  excepted  to  the  attachment,  that 
he  was  a  resident  of  the  State  and  not  sued  at  his  domicil, 

which  he  averred  was  in  New  Orleans. 

» 

On  the  merits,  he  pleaded  the  general  issue ;  denied  the 
plaintiff  was  the  legal  holder  of  the  note,  or  that  he  ever  gave 
any  consideration  for  it ;  but  that  the  suit  was  commenced  for 
the  purpose  of  harrassing  and  defrauding  him.  He  prays 
judgment  for  $1000  in  damages,  and  that  the  plaintiff's  de- 
mand be  rejected. 

Upon  these  issues  and  pleadings  the  case  was  tried. 

There  were  various  orders  and  proceedings  had  on  the  trial, 
and  evidence  produced  by  the  parties  which  is  detailed  in  the 
opinion  of  this  court. 

The  cause  was  finally  submitted  to  a  jury  who  returned  a 
verdict  for  the  plaintiff  of  $93,  the  amount  of  the  note  and 
costs;  rejecting  the  account.  After  an  unsuccessful  effort  by 
the  defendant  to  obtain  a  new  trial,  he  appealed  from  the 
judgment  confirming  the  verdict. 

M*Guire,  for  the  plaintiff. 
DotvnSf  for  the  defendant. 

irarland   J.  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  of  defendant  the  sum  of  $93  with  6  per 
cent,  interest,  from  the  2d  March,  1840,  due  on  a  promissory 
note  payable  to  and  endorsed  by  James  Barr,  and  a  further 
sum  of  $543  50,  on  an  4)pen  account.     He  obtained  an  attach- 
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MTMtxikir  Dis.  ment  on  .the  ground  the  defendant  was  not  a  resident  of  the 
*   — 1  State,   which  was  levied  on  a  raft  of  cypress  timber  and  a 
"**  v»^^       quantity  of  shingles,  with  which  the  defendant  was  descend* 
KATRis.       ing  the  Ouachita  River. 

The  defendant  excepted  to  the  jurisdiction  of  the  court, 
alleging  he  is  a  resident  of  the  city  of  New  Orleans,  of  which 
place  the  plaintiff  is  also  a  resident,  he  therefore  asks  the  dis-^ 
missal  of  the  suit,  because  it  is  not  brought  at  the  place  of  hia 
domicil.     He  also  asks  to  dissolve  the  attachment : 

1.  Because  it  is  not  tfue  as  is  alleged,  that  he  resides  out  ot 
the  State. 

2.  Because  the  affidavit  is  insufficient,  defective  and  illegal.^ 

3.  Because  there  is  and  was  no  date  to  the  writ  of  attach- 
ment. 

4.  Because  the  sheriff  failed  to  make  and  return  in  due  time 
a  specific  inventory  of  the  property  seized. 

5.  Because  no  sufficient  service  of  the  attachtnent  was 
made. 

6.  Because  the  person  who  signs  his  name  as  deputy  clerk 
of  the  District  Court,  to  the  order  of  attachment,  was  not  at 
the  time  such  deputy,  and  if  he  was,  had  no  authority  to  make 
any  such  order. 

7k  Because  the  bond  is  illegal  in  form,  insufficient  in 
amount,  and  the  security  is  insufficient. 

8«  Because  it  is  not  true  the  defendant  is  indebted  as  al- 
leged. 

On  the  trial  of  these  exceptions,  the  inferior  court  dissolved 
the  attachment,  but  overruled  the  plea  to  the  jurisdiction. 

The  defendant  then  filed  an  answer  to  the  merits,  went  to 
trial  at  a  subsequent  term  of  the  court,  atid  judgment  was 
given  against  him  for  $93,  with  interest  from  judicial  demand 
and  costs,  which  seem  to  amount  to  a  large  sum ;  from  which 
defendant  appealed. 

The  plaintiff  and  appellee  moves  to  dismiss  the  appeal,  on 
the  ground  the  bond  is  insufficient  in  amount,  as  the  appeal  is 
suspensive.     A  reference  to  the  petition  of  appeal  and  ordet 
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en  it,  settles  the  question.    The  defendant  does  not  pray  for  ti  Wmtmut  Ot*. 
suspensive  appeal,  nor  does  the  jndge  allow  it,  so  far  as  his    ^**^'*'l!l 
order  goes.    He  says  the  appeal  is  granted  on  bond  and  sectt'*      vkowv 
rity  being  given  in  the  sum  of  $160,  Conditioned  as  the  law      MAnnuw 
directs.    The  bond  is  given,  with  a  condition  that  the  defen- 
dant  abide  such  judgment  as  shall  be  rendered  against  him.  j^npeaiir  not 
The    plainiiff  contends    this    condition    makes    the     appeal  ««*rf7  ■"■P**^ 

'^  '^^        ttTeyitviU  not 

suspensive.  We  think  the  character  of  the  appeal  can  be  be  dismittcd  m 
better  understood  from  the  petition  and  order  of  the  judge,  and  ioMffielui^  im 
as  that  does  not  say  it  is  suspensive,  and  the  bond  is  only  for  ^j^  i^?4L^iien 
tl60,  we  think  it  is  a  devolutive  appeal.  The  motion  to  *'  «>▼«"  •<>«'^ 
dismiss  is  therefore  overruled. 

From  an  attentive  examination  of  the  evidence  given  on  the 
trial  of  the  exception,  and  motion  to  dissolve  the  attachment 
for  the  causes  stated,  we  are  of  opinion  the  judge  did  not  err 
in  overruling  the  exception  to  the  jurisdiction  of  the  court  and 
dissolving  the  attachment.  The  evidence  does  not  establish 
for  the  defendant  a  doraicil  in  this  State.  It  is  provedv  whilst 
in  New  Orleans,  he  resides  at  the  house  of  a  relation,  for  the 
purpose  of  disposing  of  the  rafts  of  timber  which  he  procurei 
in  the  swamps  or  on  the  public  domain  in  Arkansas.  The 
witnesses  have  known  defendant  nearly  or  quite  as  much  in 
Arkansas  as  in  this  State.  He  came  originally  from  Ken- 
tucky, and  sometimes  spoke  of  that  State  as  his  home,  as  he 
frequently  did  of  New  Orleans.  The  impression  the  whole 
evidence  makes  on  us  is,  the  defendant  has  no  domicil  any 
where.  He  is  one  of  that  floating  class  of  traders  and  adven- 
turers who  are  so  common  in  our  cities  and  towns,  and  on  the 
rivers  in  this  State,  who  engage  temporarily  in  such  pursuits 
as  present  an  immediate  prospect  of  gain,  and  depart  as  soon  ^ 
as  they  find  those  pursuits  unprofitable.  In  the  case  of  Wil** 
liams  vs.  Henderson ;  18  La^  Rep.  557;  we  had  occasion  to 
examine  the  question  of  domicil  particularly,  and  according 
to  the  principles  there  laid  down,  the  defendant  has  no  domicil 
in  New  Orleans. 

Of  the  numerous  grounds,  on  which  the  motion  to  dissoWe 
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Wttnmir  Hit.  the  attachment  was  based,  it  is  only  necessary  to  notice  the 

October,  184L  gj^^^j^^  j^  being  sufficient  to  sustain  the  decision  of  the  judge. 

vsowv       By  that  objection,  the  quality  and  capacity  of  the   person 

xAivM.       granting  the  order  of  attachment  and  issuing  it,  is  directly 

The  autho-  denied,  and  there  is  no  evidence  to  show  that  Scarborough, 

dok^to^lssue  ^^^  acted  as  deputy  clerk  was  such.     The  process  resorted  to 

M  attichmeDt,  is  one  of  much  severity,  and  when  ordered  and  issued  by  su- 

vhen      deiiied,  .  .    , 

dioald         be  bordinate  executive  officers,  should  be  closely  scrutinized  and 

li^e/  bf  «▼!•  their  authority  clearly  established. 

^*****  On    the    trial    of  the  cause,  the  defendant,  by  his  plea 

admitted  his  signature  to  the  note  sued  on,  but  denied  the 
plaintiff's  right  to  it.     He  further  alleged  the  note  was  not  in 
plaintiff's  possession  when  the  suit  was  commenced,  but  had 
been  since  put  into  his  hands  without  consideration  or  endorse* 
ment,  for  the  purpose  of  harrassing  him.     The  note  is  payable 
to  James  Barr  or  order,  and  purports  to  be  endorsed  by  him. 
In  the  course  of  the  trial  of  the  exceptions,  Barr  came  to  the 
stand  as  a  witness,  and  stated  on  his  voir  dire  he  was  inte- 
rested and  was  not  examined.     The  plaintiff,  for  the  purpose 
of  establishing  his  title  to  the  note,  offered  to  prove  by  Pagan 
and  other  witnesses,  that  Barr,  the  payee,  had  on  different 
occasions  admitted  he  had  endorsed  the  note  to  plaintiff.     To 
one  witness,  he  said,  he  still  had  an  interest  in  the  note,  al- 
though he  had  transferred  it;  to  another  he  said,  plaintiff  and 
•he  had  been  in  partnership,   and  the  note  had  fallen  to  the 
share  of  the  former,  and  he  (plaintiff)  was  the  owner  of  it. 
To  a  third,  he  said,  he  had  traded  the  note  to  plaintiff  who  had 
paid  him  for  it.     Did  not  say  he  had  endorsed  it,  but  said  he 
had  transferred  it. 

The  defendant  objected  to  the  introduction  of  this  as 
evidence,  on  the  ground :  1st.  It  was  hearsay.  2d.  The  ad- 
missions of  the  payee  of  a  note  not  a  party  to  the  suit,  are  not 
evidence  of  transfer  or  endorsement.  3d.  It  is  not  a  mode 
recognized  by  law  to  prove  signatures.  4th.  Because  the 
payee  is  interested  in  the  event  of  this  suit.  The  District 
judge  overruled  the  objections  and  admitted  the  testimony. 
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We  are  not  preiwred  to  say  the  judge  ened.    The  admisaioiia  Wmtbbv  lysM. 

*   ^  October  1841. 

of  Barr  do  not  come  within  the  definition  of  what  is  properly  — 

called  hearsay  evidence.    That  the  admissions  of  the  payee      ^^^' 
and  endorser,  that  he  had  transferred  the  note,  ought  to  be      lUTua. 
admittedy  is  a  question  of  more  doubt,  but  we  cannot  say,  they 
should  in  this  case  have  been  excluded.    The  defendant  had 
admitted  his  signature  to  the  note.    The  plaintiff  had  posses- 
sion of  it,  which  is  prima  facie  evidence  of   title  and  to 
recover,  it  was  on  y  necessary  to  show  the  payee  had  been 
divested  of  the  legal  interest.    The  admissions  of  Barr  did  not 
make  the  obligation  of  the  defendant  more  onerous.    If  he 
had  have  had  equities  against  the  note,  he  could  have  opposed 
them  to  the  plaintiff,  as  the  note  was  transferred  after  it  was       where  the 
due  ;  and  as  the  object  of  proving  a  transfer,  was  to  enable  the  jdmiMions  and 
plaintiff  to  recover  and  protect  the  defendant  from  any  claim  the  payee  and 
of  Barr  hereafter ;  his  admissions  will  bind  him  in  any  future  note,   that   he 
claim  he  may  allege.    If  the  witness,  instead  of  saying  that  to^epUintifl; 
Barr  had  admitted  he  had  transferred  the  note,  had  stated  they  »«  ^^r©wJ  by 

*'  witnesses,  it  is 

had  seen  him  write,  and  believed  the  endorsement  on  the  note  sufficient  to  au- 
thorize a  reco- 
was  in  his  hand-writing,  there  is  no  doubt  it  wonld  have  been  Terj,    without 

8uj9icient,  and  there  is  but  little -difference  in  proving  that  he  his  sig£unu«.^ 
acknowledged  the  transfer.  As  a  general  rule,  the  admission 
of  a  signature  only  binds  the  party  who  makes  the  confession, 
but  when  the  obligation  of  another  party  is  not  affected  by  it, 
we  see  no  sufficient  reason  why  it  should  be  rejected.  Evi- 
dence of  this  kind  is  however  of  the  weakest  character ;  0  La. 
Rep.  562;  10  Idem,  528;  11  Idem,  139.  This  view  of  the 
point  seems  to  include  the  other  two  objections  made  by 
defendant. 

^  On  the  trial,  the  defendant's  counsel  offered  evidence  to 
prove  the  defendant  had  loaned  the  plaintiff  money,  furnished 
him  with  provisions  and  tools,  made  him  payments  and  ad- 
vances, that  plaintiff  had  taken  shingles  and  timber  belonging 
to  defendant,  which  he  had  not  paid  for.  To  this  evidence  the 
plaintiff's  counsel  objected,  on  the  ground  that  there  was  ne 
plea  of  compensation  or  payment  in  the  answer,  and  no  duch 
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Wktus  Du.  evidence  coald  be  admitted  under  the  general  denial,  and  the 

Omober,\Ui.  ^^^  allegations  that  defendant  did  not  owe  plaintiff  any  sum. 

itKows      Yf^  think  the  jadge  did  not  err  in  sustaining  the  objections* 

Compensation  and  payment  must  be  pleaded,  to  enable  a  defen** 


Compensa-  dant  to  make  proof  of  either.    Those  pleas  imply  the  existence 
ment  *mui^i»e  ^^  ^  demand,  and  if  a  party  wishes  to  have  the  benefit  Of  them 
3e?^to^eulbie  ^®  ^'^^  ^^  incur  the  responsibilities  they  impose. 
the    defendant     After  the  court  rejected  the  evidence,  the  defendant  moTed 

to  nuke  proof 

of  either.         to  amend  his  answer  so  as  specially  to  set  forth  these  payments 
amendment  let-  ^^^d  admmces,  on  the  ground  that  the  justice  of  the  case  re- 

rf  pTment^iSS  9"^^®^  **»  ^^^  ^^^  ^^^^  amendments  ought  to  be  allowed  at 

^mpentation,    mjy  gn^gQ  of  the  cause.    The   plaintiff  objected  to  this,  and 

eomes  too  late      -^        *  '^  •' 

after  the  trial  was  sustained  by  the  court,  to  which  the  defendant  also  ex- 

the    jcoy    are  cepted*     We  do  not  think  the  judge  erred.     The  issues  had 

'^°™^  been  made  up  between  the  parties.    The  plaintiff  had  no 

notice  given  that  payment  or  compensation  would  be  opposed 

to  him,  he  only  came  prepared  to  prove  his  demand  and  could 

not  be  supposed,  ready  to  go  intio  an  examination  of  the  claims 

attempted  to  be  proved.    The  jury  had  been  sworn,  the  cause 

was  on  trial,  and  a  considerable  portion  of  the  evidence  heard 

when  this  motion  was  made.     We  think  it  came  too  late.    The 

pleas  should  have  been  filed  before,  and  the  plaintiff  thereby 

notified  of  them. 

The  defendant  then  moved  the  court  to  charge  the  jury, 

that  if  they  should  be  of  opinion  the  plaintiff  was  not  the  real 

owner  of  the  note  sued  on,  but  that  it  really  belonged  to  Barr 

and  was  put  into  the  hands  of  plaintiff,  only  to  enable  him  to 

obtain  an  attachment,  then  they  should  find  for  the  defendant. 

Thia  the  judge  refused,  and  told  the  jury  if  they  found  the 

plaintiff  was  the  agent  or  holder  for  collection,  of  the  note 

sued  on,  the  action  could  be  maintained  and  an  attachment 

could  be  sued  out.    To  this,  defendant  excepted.     The  judge 

was,  we  think,  correct  in  his  charge  to  the  jury.    The  autho- 

Titiee  that  an  agent  may  sue  on  a  note  payable  to  order,  and 

andoTsed  in  blank,  are  numerous ;  but  defendant  may  set  up 

all  his  defence  against  flie  payee  ki  such  a  ease  as  the  plaiatiflT 
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it  only  agent,  and  stands  in  the  place  of  the  payee ;  3  Martin  Wwrtmir  Dis- 

A/^aAm*  mil 
N.  S.  201,  392 ;  3  La.  Rep.  431 ;  4  Idem  220,  633;  13  Idem  '       ' 

13.  itKown 

V9. 


It  was  also  proved  on  the  tridl,  that  when  the  deputy  sheriff 
went  to  attach  the  timher  of  defendant,  he*  told  him  be  did  not 
owe  the  plaintiff  any  thing  except  the  note  sned  on.  There  is 
a  great  deal  of  contradictory  evidence  in  the  case,  the  jury 
gave  a  verdict  for  the  amount  of  the  note  and  interest,  reject- 
ing the  account  set  forth  in  the  petition.  We  are  not  disposed 
to  disturh  the  verdict  and  judgment  thareon,  as  we  think  the 
jury  h»  done  .ubstantial  justice  between  the  partiea.  .,?^ '■■.?«- 

In  examining  the  judgn^ent  as  given  hy  the  court  helow,  wired,  it  ii  at 
there  is  error  in  taxing  the  defendant  with  the  costs  of  attach-  plaintiff,  and 
ment,  which  was  dissolved  as  we  think,  correctly.  For  all  the  shonld  to  state 
costs  relating  to  the  issuing  the  attachment,  and  consequences  the  ease  is  b^ 
of  that  writ,  the  plaintiff  is  responsible,  it  being  a  process  ^  *•  merits, 

distinct  from  the  citation,  and  other  costs  incurred  in  the  case,  «n«e  of  the  de- 
fendant,     and 
and  the  District  Judge  in  his  order  dissolving  the  i^ttachment  jud^ent  goes 

should  have  stated  it  was  at  the  costs  of  the  plaintiff.  H^y^ak  him. 

The  judgment  of  the  District  Court  is  therefore  affirmed  in  ^ 

all  respects,  except  as  to  the  costs  arising  from  the  issuing  an 
execution  of  the  writ  of  attachment,  including  those  costs  in- 
curred for  keeping  and  preserving  the  property  seized,  which 
are  to  be  paid  by  the  plaintiff  and  appellee,  together  with  the 
costs  of  this  appeal. 
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MTwrsav  Duk  UTATJB  99.  OOTTOV* 


STATS 


APPZAL  FmOX  TaS   COUXT   OP  THX   8SYSNTR  BIBTBICT,  VOB  TSS  PARISH  OY 

ouAGHiTAp  TSB  JCB9I  ov  THX  nvTH  vmisunrs. 

Ott  the  fitUore  «f  tlie  sscassd  to  sppesr  vken  eiUed  on  the  leeond  day  of  the 
terrn^ s  judgineiit  m  »  onlj  isto  beentered,  vhieh  may  he  «cl  omirdiirnii^ 

the  same  term,  on  the  sppesrsnee  of  the  psrty  aeeoaed. 

So  vhere  s  psrtj  aocuaed  and  his  ■ureties  &Ued  to  appear  on  the  weond  day  of 
the  term  and  a  judgment  vat  entered  up  against  them ;  and  afterwards,  bat 
during  the  term,  the  principal  surrendered  himself :  JKr2t/,  that  the  jodg^ 
ment  should  have  been  set  aside  on  his  appearance  in  court 

This  is  an  appeal  from  a  judgment  on  a  recogQizance  or 
bail  bond. 

The  defendant  being  committed  on  a  criminal  charge  gave 
bail  for  his  appearance  at  court  at  the  April  term,  1841,  for  the 
parish  of  Ouachita.  The  grand  jury  found  a  bill  of  an  indict- 
ment for  rape,  and  on  calling  out  the  defendant  on  his  recogni- 
zance he  failed  to  appear,  and  judgment  of  forfeiture  was 
entered  on  the  minutes  in  the  sum  of  82000,  the  amount  of  his 
bond.  A  bench  warrant  issued,  the  defendant  brought  in, 
formally  arraigned,  and  on  the  part  of  the  State,  the  case  was 
continued  until  the  next  term.  The  defendant  gave  bsul  for  his 
appearance  accordingly. 

A  motion  was  made  by  the  defendant's  counsel  to  set  aside 
the  judgment  of  forfeiture,  which  was  opposed  by  the  District 
Attorney  and  the  motion  refused  by  the  court.  The  defendant 
appealed. 

AfChiire^  District  Attorney,  on  the  part  of  the  State. 

Garrett  4'  Dotvns,  for  the  defendant. 

Garland,  J.  delivered  the  opinion  of  the  court. 

The  defendant  being  charged  with  a  criminal  offence  entered 
into  a  bond  for  the  sum  of  $2000,  with  two  securities  in  the 
sum  of  ilOOO  each,  the  condition  of  which  was,  he  should  ap- 
pear before  the  District  Court  of  the  parish  of  Ouachita,  at  the 
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A^il  teirm»  1841,  to  answer  to  the  offence  with  which  he  was  Wimsir  Hi*, 
charged.    An  indictment  was  foand  by  the  Grand  Jury,  the  '    ^ 

defendant  then  being  in  attendance ;  a  short  time  after  which,        TA'n 
he  wishing  to  return  home,  as  he  says  to  prepare  for  his  trial       cottox. 
spoke  to  the  deputy  clerk  and  another  person  of  his  intentions 
and  asked  their  advice.    By  those  persons  he  was  informed 
that  he  -could  not  be  tried  until  three  days  after  service  of  a 
copy  of  the  indictment,  and  venire  had  been  served  on  him. 
He  then  requested  those  persons  to  inform  his  counsel  if  he 
should  be  wanted,  that  he  had  gone  home  and  should  return 
on  the  third  day  afterwards  with  his  witnesses.    The  next  day, 
the  District  Attorney  called  for  the  defendant  to  arraign  him, 
and  he  not  appearing,  his  securities  were  called  upon  to  pro- 
duce-  him,  which  they  failing  to  do  instanter,  the  District  Attor- 
ney moved  the  court  to  enter  up  a  judgment  forthwith  for  the 
amount  of  the  bond,  to  wit :  $2000  against  the  principal,  and 
$1000  against  each  of  the  securities,  which  judgment  the  court 
gave  immediately.      A  bench  warrant  was  issued  and  the 
sheriff  went  to  arrest  the  defendant,  who  was  from  home  when 
the  sheriff  arrived  at  his  house,  but  hearing  that  the  officer  was 
in  pursuit  of  him,  he  came  immediately,  surrendered  himself 
and  accompanied  the  deputy  sheriff  to  tlve  court-house,  where 
they  arrived  before  there  could  in  the  ordinary  course  of  busi- 
ness have  been  a  trial,  if  the  defendant  had  not  gone  away. 
The  deputy  sheriff  says  the  defendant   made  no  effort  to  es- 
cape, which  he  might  easily  have  done  if  he  had  wished.     As 
soon  as  the  defendant  arrived  his  securities  surrendered  him, 
and   they  were  subsequently  discharged   from  all  liability. 
The  defendant  also  showed  cause  and  endeavored  to  get  the 
judgment  ni  si  set  aside  as  to  him,  which  the  judge  refused 
and  made  it  final,  from  which  he  appealed. 

This  proceeding  took  pkce  under  the  first  section  of  the  act 
of  1887,  p.  98,  relative  to  the  recovery  of  bonds  and  recogni- 
sances in  criminal  cases.  Th^  act  authorizes  the  District 
Attorney  to  caH  on  a  party  accused  of  any  offence,  (who  has 
given  bond,)  at  any  time  on  or  after  the  second  day  of  the 
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WsflTXBxr  Dis.  term,  to  appear,  and  if  he  do  not,  and  if  the  securities  wheti 

O^beryiUi.  jjalled  fail  to  surrender  him,  then  the  District  Attortiey  may  on 

STATS        motion  have  a  judgment  entered  against  hoth  principal  and 

coTTov.       sureties  in  aolidum  for  the  full  amount  of  the  bond.     Which 

On  the  failure  judgment  may*  during  the  san^e  term  of  the  court,  be  set  aside 

to  appear  vhen  upon  the  appearance,  trial  and  acquittal,  or  conriction  and  po^ 

TCccTi^  day  *of  Dishment  of  the  party  accused,  or  if  it  is  proved  the  party  i» 

term,  a  pudp  prevented  from  attending  by  some  existing  physical  debility. 

is  to  be  entered,     In  a  very  little  time  after  the  defendant  returned  to  the  court* 

4et  aude  during  house  and  was  surrendered  by  his  sureties,  he  was  arraigned* 

on^  thrtppear-  ^^^  ^^^^  ^"^^  Continued  on  his  application  to  procure  witnesses* 

anoe  of  the  par- 1^1^^  he  gave  bond  and  security  in  solido  for  four  thousand 

ty  accused.  **  ^  ^  ^ 

So  where  a  dollars  to  secure  his  appearance  at  the  succeeding  term  of  the 
»dlis  ^ti^  ^^^^^*  Notwithstanding  all  this,  the  district  judge  made  the 
failed  to  appear  judgment  m  si  final,  because  the  defendant  was  not  tried  at 

on    the  second  ^      ^ 

day  of  the  term,  that  term  of  the  court. 

and  a  Judgment 

was  entered  up  We  think  the  judge  has  given  a  too  literal  and  rigid  inter* 
mnd^SLnrar^^  pretation  to  the  law.  Its  object  was  to  secure  attendance  at 
I*"^  **V""lsilI;®  court,  of  the  persons  accused  of  ofTences,  to  answer  the  accu'' 

term  the  pnnci-  '  *^ 

Eiiurrendered  sations  prefered  against  them,  and  should  be  executed  in  away 
mself:    Mela,  . 

that  the  iudr-  that  will  attain  that  object,  and  not  to  punish  parties  in  advance* 
haTe  been  let  Suppose  in  this  case,  the  State  had  not  been  ready  for  trial,  and 
i2uSnTO^***m  ^^®  District  Attorney  had  applied  for  a  continuance,  according 
«ourt.  to  the  literal  application  given  to  the  law,  the  defendant  would 

have  been  still  obliged  to  pay  his  bond,  which  would  have 
been  unjust.  He  would  certainly  be  entitled  to  a  release  upon 
the  ground  that  the  prosecution  was  not  under  his  control,  but 
that  of  the  laws  of  the  country,  and  he  could  not  prepare  the 
cause  for  trial  in  behalf  of  the  State.  Now  we  are  to  presume, 
he  showed  sufficient  cause  in  the  District  Court  to  entitle  him 
to  the  continuance  that  was  granted,  whereby  the  requisites  of 
the  law  were  fulfilled  and  public  justice  satisfied.  A  citizen 
ought  not  in  a  criminal  prosecution,  without  some  fault  on  his 
part,  be  put  in  such  a  situation,  that  he  must  incur  a  heavy  pe*- 
cuniary  loss,  or  go  to  trial  under  circumstances  that  would 
almost  if  not  completely  insure  his  conviction. 


O?  TttE  S-TaTE  O?  LOUISIANA.  ttH 

Nearly  ttery  case  hai  its  circumstances  of  mitigation  or  ag«  Witnair  On. 
graTationy  which  should  hare  their  due  weight  in  forming  an  '    — ^ 

opinion  in  relation  to  it.    In  this,  we  cannot  see  any  intention        ^™ 
to  avoid  a  trial  or  to  escape,  on  the  contrary,  the  defendant       tovv^ 
although  hadly  advised,  seems  to  have  been  desirous  of  pre- 
paring for  trial,  and  was  possibly  prevented  from  getting  ready 
by  being  afrested  when  he  was  in  search  of  hb  witnesses. 

The  judgment  of  the  District  Court  is  therefore  annulled^ 
avoided  and  reversed,  and  a  judgment  given  for  the  defendantw 


JlypulI  )rmoM  tax  covrt  or  ths  nm  siSTmiCT  rot  tii  plstui  o# 

AinOEB,    TIE  JUDGE  TBBMOr  PRSBIDHTS. 


kiet  are  not  to  be  controlled  in  the  oHler  in  whieh  they  addtaioe  their  prooft 
on  the  trial :  so  in  the  transfer  of  a  note,  the  defendant  may  examine  wit* 
nesses  to  prove  the  existence  of  eqaities  between  the  original  parties  affecting 
the  consideration,  and  afterwards  show,  that  the  plaintiff  took  the  note  with 
a  knowledge  of  their  existence. 

Where  the  plaintiff  took  defendant's  note  endorsed  in  blank  by  the  payee  and 
before  due,  bat  with  a  knowledge  of  the  equities  existing  between  the  origin 
nal  parties,  amounting  to  a  failure  of  consideration,  he  cannot  reeover. 

iThis  is  an  action  on  a  promissory  note,  signed  by  the  de- 
fendant the  3d  February,  1836,  for  $1656  95,  payable  to  the 
order  of  Stephen  Tippett,  and  by  him  and  others  endorsed. 
On  the  llth  April,  1837,  the  note  was  transferred  to  the  plain-* 
tiff  and  before  it  was  due,  by  the  Tippetts,  subrogating  him  to 
all  their  rights  against  the  maker. 

The  defendant  pleaded  the  general  issue  ;  and  averred,  that 
the  note  wds  given  with  others  for  the  price  of  a  piece  of  land« 
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"WBrrxmir  Dii.  from  which  he  had  been  evicted  by  a  pre-existing  morlgage  of 

'    1.  P.  B.  Martin,  and  of  which  the  plaintiff  had  knowledge  before 

'^'^        receiving  said  notes.     That  he  has  a  right  to  offer  in  hia  de- 

Tovm.       fence  all  the  equities  existing  between  the  original  partiev^ 

which  is  a  failure  of  Cbnsideration ;  and  that  the  land  for  which 

the  notes  were  given,  was  sold  in  the  spring  of  1838,  to  pajr 

P.  B.  Martin's  rabrtgiage. 

The  whole  matter,  with  the  evidence  in  support  of  the  de- 
fence,  was  submitted  to  a  jury ;  the  most  material  parts  <lf 
which  are  recapitulated  in  the  opinion  of  this  court. 

There  was  a  verdict  and  judgment  fbt  the  defendant,  from 
which  the  plaintiff  appealed. 

Dunbar  ^  Hyums^  fer  the  plaintiff. 

iJlgee,  for  the  defendant. 

BuUard^  /.  delivered  the  opinion  of  the  court. 

This  is  hxi  action  by  the  endorsee  of  a  promissory  note 
against  the  maker.  The  defendant  pleads,  that  the  note  was 
given  with  others  in  part  consideration  of  a  tract  of  land,  which 
he  purchased  of  Stephen  Tippett  and  others.  That  he  has 
since  been  evicted  of  the  land  fot  which  the  note  was  given, 
and  that  the  consideration  has  failed.  That  these  facts  were 
within  the  knowledge  of  the  plaintiff,  and  he  took  them  subject 
to  all  legal  exceptions  against  the  payee.  That  the  transfer  of 
the  note  by  the  payee  was  in  ftaud  of  his  rights.  That  it  was 
agreed  and  tmderstdod,  that  the  note  when  given  was  to  be  im- 
mediately transferred  to  P.  B.  Martin,  who  held  a  prior  mort- 
gage on  the  land,  so  as  to  extinguish  the  mortgage  to  that  ex- 
tent, and  give  the  respondent  a  clear  title.  That  the  note  Was 
transferred  in  violation  of  this  agreement,  well  known  to  all 
the  parties  and  especially  to  the  plaintiff,  and  thait  the  land  has 
since  been  seized  and  sold  under  the  mortgage  of  Martin. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  for  the 
defendant,  and  the  plaintiff  appealcfd  from  the  judgment  ten- 
ilered  thereon. 


OF  THR^STATE  OP  LOUISIANA.  9» 

H^  appears  from  a  bill  of  exceptions  ia  the  record*  that  the  Wimmv  Dia. . 
f  laintiff 's  counsel,  daring  the  trial  excepted  too  mach  of  the  '    ^ 

r 

testimony  of  Holt  db  Beaman,  as  related  to  any  conversations        '^'■' 

hetween  them  and  the  defendant  Toang,  or  between  them  and       rovMu, 

Tippett,  relative  to  the  note  sued  on,  unless  such  conversations 

were  had  in  presence  of  plaintiff,  or  were  communicated  to 

him  previously  to  the  transfer  of  the  note»  and  he  particularly 

objected  to  evidence  of  any  conversation  between  the  witnesses 

Bnd  Tippett  or  Young,  as  to  any  application  of  the  notes  given 

by  Young  to  the  mortgage  notes  given  by  Tippett  to  Martin, 

unless  such  conversations  were  in  presence  of  the  plaintiff  ob 

communicated  to  him  before  he  became  the  holder  of  the  note. 

But  tfie  court  admitted  the  testimony  as  set  forth  in  the  note  of 

evidence,  on  the  ground  that  the  defendant  might  bring  home 

knowledge  of  it  to  the  plaintiff  afterwards  in  the  progress  of 

the  trial ;  and  if  so,  then  the  evidence  was.  good,  otherwise 

not. 

We  are  of  opinion,  the  court  did  not  err.    It  is  wejl  settled  J*^^'nSSluS 
under  our  practice,  that  parties  are  not  to  be  controlled  in  the  >«  tbe  order  in 

^  '^  whioh  they  ad- 

order,  in  which  their  proofs  are  to  be  laid  before  the  court  or  dnee  their 
jury.  In  the  present  case,  if  the  defendant  failed  during  theS.iai:ao  in  the 
trial  to  bring  home  to  the  plaintiff's  knowledge  of  the  equitable  ^e  Sie  defen- 
circumstances,  before  he  became  holder  of  the  note,  the  court  *^**'  °^L  •"* 

'  mine    witneues 

might  have  been  moved  to  instruct  the  jury,  that  the  evidence  ^    proye    the 

r    i_  /•  1  •  11.1  exittenoe         of 

of  these  statemenis  out  of  his  poesence  was  not  legal  evidence  equitiei between 

.gainst  the  plaintiff.  '  Z'^^ 

Upon  the  merits,  it  was  showa  upon  the  trial,  that  the  note  '^^"^l^Jj^^l^dt 

was  ffiven  for  an^  instalment  of  4.he  price  of  a  tract  of  land  •''ov  Uuit  the 

pUintifftookthe  . 

bought  by  the  defendant  of  Tippett,  of  which  he  has  been  note  vlth  a 
evicted  in  consequence  of  a  previous  mortgage  in  favor  of  thdr  eziftenee.  ' 
Martin.  Holt,  sworn  as  a  witness,  testified,  that  Tippett  told 
.him  he  had  agreed  with  Young,  to  whom  he  had  sold  a  part  of 
the  land,  that  his  notes  should  be  transferred  to  Martin,  to 
.make  the  debt  lighter  or  to  extinguish  so  much -of  it.  Tippett 
told  him,  that  was  his'  object  in  selling  the  land  to  Young. 
That  was  undecstood  before  the  sale,  and  that  Martin  was  to 
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WstrsKir  Jht.  take  the  note.    The  witness  further  testifiedi  that  in  189ft  hm 

Oet6ber,iMi.  ^^  riding  with  Jonesy  the  plaintiff,  down  ihe  river,  end  they 

jovtM       began  to  speak  about  the  same  land,  and  witness  remaxked, 

xoxnxg^       that  he  thought  Tippett  had  acted  foolishly  in  selling  this  pieee 

of  the  land  to  Young,  as  he  considered  it  the  hest  part  of  the 

tract.    Jones  replied,  that  Tippett  had  dotie  so  to  moke  kU 

payments  to  Martin  easier.    Don't  remember,  that  anything 

was  said  about  the  notes.     That  Jones  and  Tippett  were  Tery 

intimate ;  they  had  cnltivated  the  plantation  together  the  year 

before^    That  Tippett  was  a  talkatire  and  communicatiTe  man 

and  spoke  of  his  matters  to  every  body,  except  when  he  was 

about  to  go  to  Texas.   Mr.  Beaman  testified,  that  a  day  or  two 

after  P.  B.  Martin  sold  his  property,  Jones,  the  plaintiff,  called 

on  him  to  join  him  (Jones)  in  going  security  for  Tippett  to 

Martin  for  about  $3000,  which  witness  agreed  to  do.    Jones 

told  him,  that  Tippett  was  to  place  Young's  notes,  of  which 

this  is  one,  in  their  hands  as  collateral  security.    A  day  or  two 

afterwards  witness  was  called  upon  to  endorse  the  notes  for 

Tippett  to  Martin,  and  witness  then  made  the  remark  to  Jones» 

that  he  had  had  a  conversation  with  Young  about  those  notes, 

and  that  if  Tippett  should  pay  for  the  land  he  had  bought  of 

Martin,  then  there  would  be  no  difficulty  in  Young  payiog  hia 

notes ;  but  if  Tippett  did  not,  there  would  be  a  difficulty  in 

collecting  the  money  from  Young.    Jones  replied,  that  tbe 

notes  given  by  Tippett  were  well  secured,  and  that  there  was 

no  danger  of  their  not  being  paid.    Witness  further  says,  that 

ym^^^  ^  he  would  not  under  those  circumstances  have  taken  Young's 

ttkuntiir    took  notes  and  given  value  for  them.    It  is  further  shown,  that  one 

ea&iidant'a  note 

endontd  .  in  of  the  payees  objected  to  the  transfer  of  the  note,  but  that  she 
payee  Md  bo-  ^^  finally  persuaded  to  sign  the  act  by  her  son,  S.  Tippett, 

ledn    of    tbe     The  jury  concluded  from  the  evidence  adduced  on  the  trial, 

MoitiesexistiDg  v     .r 

between  the  ori-  that  the  plaintiff  could  not  recover*  on  the  groand,  that  ha  was 
ai^imti^to  a  informed  of  the  equitable  defence  of  the  defendant.  We  do 
Stei^n  "^  ^^  regaid  this  as  one  qf  the  cns^s,  in  which  it  is  our  duty  to 
eeanMreoomr.  disregard  its  Verdict.    The  jury  knew  the  parties  and  Che  wit«» 
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,  and  could  better  jnige  of  the  weight  of  evidence,  than  Wmtsiut  Dii, 


wa  can  be.    They  concluded  from  the  intimacy  of  the  plaintiff. 
with  his  transferor,  and  the  conversations  between  him  and 
tioh  &  Beaman,  that  he  took  the  note  at  his  peril,  and  that 
Tippett  had  violated  his  agreement  to  transfer  the  note  to  Mar- 
tin in  discharge  of  the  mortgage. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


October,  1841. 
aowi.xT 
mowLST. 
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ROWI«BY  V9«  ROWIiET* 


AFPBAL    VBOX    THS    COURT    OF    THS    HISTH     9I8TmiCT,    TOB    T»    VAEISB 
OT  COKCOBDIA,  THK  7UD6K  THBRBOF  PRE8IDTKS. 


TMs  eourt  will  take  jurisdiction  of  a  loit  for  wparation  from  bed  and  board, 
although  the  matter  in  eontestation  is  not  appreciable  in  money,  or  does  not 
consist  in  a  monej  demand  exceeding  900  dollars. 

Th^lav  expressly  gives  the  courts  jurisdiction  in  cases  of  separation  from  bed 
and  board,  and  in  actions  of  divorce )  and  this  court  wiU  not  hesitate  to  act 
under  it,  vhen  they  have  not  the  slightest  doubt  of  the  constitutionality  of 
the  law. 

Upon  affidavit  made,  and  in  consideration  of  its  being  the  first  term,  a  con- 
tinuance should  be  aUowed  $  but  if  on  appeal  it  appears,  that  by  the  admis- 
sions  of  the  adverse  party,  &c.,  no  injury  is  sustained  by  going  to  trial,  the 
case  will  not  be  remanded  on  this  account. 

living  unhappily  tpgedier }  having  frequent  differences,  ebulitions  and  displays 
of  temper,  but  without  any  personal  or  other  violence ;  the  want  of  supplies 
or  necessaries  according  to  the  wife's  demands  $  the  non-payment  of  her  biUs 
prompdy,  and  education  of  her  daughter ;  tlie  want  of  support  according  to 
her  nmk  and  fortune  she  brought  to  the  marriage,  and  aupposed  impossibility 
of  the  parties  ever  living  togedier  again,  are  not  sufficient  cauee  of  o^arU' 
Hon  from  bed  and  board. 


BOWUBT. 
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WifM«K3r  Dis.  ^'^^^^  awomftQ  has  her  domieil  here,  and  marries  In  another  State,  it  doetf. 
October^  1 841.       not  prevent  a  commiinity  of  aoqaests  and  gains  from  lisring,  when  Ihe  fu^ 
~  ties  afterwards  remove  to  Louisiana. 

BOWUT 

w.  In  a  judicial  sale  for  a  partition  among  several  heirs,  the  hoshand  of  erne  o£ 

them  may  purchase  the  entire  proper^  sold,  which  becomes  community 
property  from  that  time ;  he  being  responrible  to  the  wife  for  the  price  only. 

/Where,  in  a  purchase  by  the  husband,  the  portion  of  the  wife  in  the  estate  sold 
is  imputed  to  the  extinguishment  of  the  price  to  be  paid  by  him,  he  is  bound 
to  her  for  it,  with  a  legal  mortgage  to  secure  it,  if  he  administers  her  pani* . 
phemal  estate. 

If  the  wife  have  a  fortune,  and  is  in  the  administration  of  it,  and  tiie  busbaad 
little  or  none,  she  is  bound  to  pay  or  contribute  at  least  half  of  the  matrimo- 
nial charges. 

The  wife  is  not*  entitled  to  interest  on  recovering  her  paraphernal  property,, 
when  the  husband  administers  It,  or  when  it  is  administered  indiflRerently  by 
the  husband  and  wife ;  as  the  firuits  of  paraphernal  property,  eiceptthe  yo«B( 
of  slaves  belong  to  the  community. 

Daring  the  pendency  of  a  suit  of  the  wife  for  a  separation  from  bod  and  board, 
the  wife  may  leave  the  home  assigned  as  her  residence,  on  businett,  and  be 
temporarily  absent 

A  judgment  for  alimony  may  be  given,  CTcn  when  no  separation  from  bed  and 
board  follows. 

The  court  may,  in  its  discretion,  change  the  residence  of  the  wife  daring  the 
pendency  of  her  suit  for  separation. 

This  is  an  action  by  the  wife  against  the  husband  for  a  sepa- 
ration from  bed  and  board,  and  also  for  a  separation  and  parti- 
tion of  property. 

The  plaintiflf  alleges,  that  in  the  spring  of  1834,  being  on  a 
visit  to  the  city  of  Troy,  in  New  York,  where  her  daughter  by 
a  former  marriage  was  then  at  school,  she  intermarried  with 
Charles  N.  Rowley,  of  that  State,  and  in  the  latter  part  of  the 
year  she  returned  with  her  husband  ^o  Louisiana,  where  they 
have  both  ever  since  resided. 

The  petitioner  shows,  that  at  the  time  of  marriage  with  the 
defendant,  she  owned  and  possessed  an  undivided  third  part  of 
a  large  plantation  and  slaves,  formerly  the  property  of  her  an- 
cestor, situated  in  the  parish  of  Concordia,  and  then  owned  and. 
held  in  partnership  between  her  and  her  sister,  Mrs.  Sprague, 
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aftd  Jamea  Kemp*  her  brother ;  her  interest  and  share  therein  WxtTvmK  Dis. 
heiag  MTyOOO;  that  in  June,  1836,  the  Marengo  plantation  and  '     ~1 

slaves  were  sold  to  effect  a  partition  between  her  and  her  co-      *° ^"^ 
proprietors,  and  adjudicated  to  the  defendant,  who  became      »>wut. 
possesed  of  this  large  estate,  from  which  he  has  ever  since  de- 
rived large  yearly  revenues. 

She  further  shows>  that  her  marriage  with  the  defendant  has 
been  destructive  of  her  own  happiness  and  peace  of  mind,  and 
deeply  injurious  to  the  interests  and  future  prospects  of  her 
only  child  of  her  former  marriage ;  that  ever  since  her  said 
marriage,  her  husband  has  pursued  towards  her  a  course  ef 
injustice  and  oppression,  evincing  a  total  disregard  of  her  feel'* 
ings  and  rights,  and  has  been  guilty  of  repeated  acts  of  cruel 
treatment  and  outrage  to  her  feelings,  of  such  a  nature  and 
degree  as  to  render  their  living  together  inmpportabU ;  that 
she  has  acted  towards  her  husband  as  a  faithful  and  dutiful 
wife,  but  has  suffered  for  years  past  under  the  deepest  distress 
of  mind,  inflicted  on  her  by  his  unjust  and  unnatural  conduct. 
Finding  that  her  living  any  longer  with  her  said  husband  would 
be  altogether  insupportable,  on  the  15th  December  last  (1840) 
she  left  his  domicil,  with  her  daughter,  and  is  now  impelled  to 
seek  relief  from  this  court. 

She  further  shows,  that  when  she  intermarried  with  the  de» 
fondant,  she  was  in  affluent  circumstanbes,  and  he  was  without 
means ;  and  she  placed  him  in  possession  of  all  her  fortune 
and  property ;  that  he  has  made  large  revenues  therefrom,  but 
has  refused  to  her  the  common  necessaries  of  life,  or  even  the 
smallest  sums  of  money  for  herself  and  daughter.  She  alleges 
and  sets  forth  various  other  acts  of  her  husband  tending  to  her 
injury  and  degradation,  and  that  of  her  daughter  as  additional 
causes  of  separation. 

She  prays  for  leave  to  institute  this  suit ;  that  she  have  judg* 
ment  of  separation  from  bed  and  board  ;  and  as  she  is  without 
an  income,  that  a  domicil  be  assigned  her,  with  an  allowance 
of  $300  per  month,  during  the  pendency  of  this  suit ;  an$ 
finally,  that  she  be  decreed  separated  in  property,  and  have  the 
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IVftsTtmv  Dti.  posaeseion  and  administration  of  ber  separate  estate  rettored  M 
,         ^* 1  her»  with  one  half  of  the  acquests  and  gains,  and  that  a  final 

***tlt'"       partition  and  division  be  made. 

MWLXT.  The  petition  was  sworn  to,  add  the  petitioner  atithorized  by 

the  jndge  to  institute  and  prosecute  this  snit ;  her  domicil  fixed 
at  the  house  of  M.  Debruys,  in  the  parish  of  St.  James,  with  a 
monthly  allowatice  of  •200«  to  be  paid  by  the  defendant.  Am* 
ing  the  pendency  of  the  suit. 

The  defendant  pleaded  a  general  and  special  denial  of  every 
nUegation  and  charge  in  the  petition,  except  such  as  were  ex- 
pressly admitted  or  modified.  He  regrets,  that  the  daughter  19 
brought  into  this  controversy  and  avers  he  htis  always  treated 
her  with  the  greatest  regard  and  respect,  and  bears  wiUiBg 
testimony  to  her  amiable  and  affectionate  disposition  and  en-* 
gaging  manners.  He  denies  having  ilUreated,  or  being  guiky 
of  any  cruelty  and  oppression  towards  the  plaintiff;  thai  since 
his  marriage  his  life  has  been  much  embittered,  and  his  peace 
of  mind  destroyed  by  the  frequent  paroxisms  of  her  ungovern- 
able passions,  which  arising  from  the  slightest  possible  causes, 
or  from  no  cause  whatever,  for  a  time  deprive  her  almost  of  her 
reason :  such  has  been  her  state  of  mind  during  her  present 
and  former  marriage,  from  her  peculiar  cast  of  mind  and  tem- 
per, that  he  attributes  to  it  the  cause  of  all  the  disagreements 
and  difficulties  with  both  her  husbands.  He  admits,  that  her 
general  demeanor  and  conduct  towards  him  have  been  that  of 
a  kind  and  affectionate  wife  ;  and  so  long  as  her  mind  remained 
calm,  her  conduct  was  praiseworthy;  that  he  has  forbore,  and 
by  gentleness  endeavored  to  sooth  her  when  angry  and  excited. 
He  expressly  avers,  he  has  always  strove  to  provide  the  plain" 
tiff  and  her  daughter  with  the  conveniences  and  comforts  of 
life  suitable  to  their  condition  and  his  pecuniary  means,  and 
that  her  complaints,  are  unfounded  in  this  respect.  He  admits 
she  was  a  frugal  and  industrious  wife,  often  laboring  with  her 
hands  and  needle  in  makinjg  his  clothes,  and  performing  the 
duties  of  the  household ;  but  it  was  all  her  voluntary  net. 
The  defendant  admits,  that  on  the  l6th  June,  1886^  he  be* 
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eame  the  pucchaser  of  the  Marengo  pbntatioa  and  riaTes  for  WtsTsin  Sw^ 


f  187»500,  which  had  been  previoosly  owned  by  the  plaintiflf. 
and  her  two  co-proprietors,  as  she  has  alleged ;  that  by  said  »»^«'" 
purchase  he  became  the  owner  of  said  property  and  its  increase, 
and  bound  for  the  price ;  that  there  exists  a  tommuaity  of 
acquests  and  gains.  He  averse  he  has  deroted  his  best  ener- 
gies to  improve  and  increase  the  community  of  property ;  ap- 
propriating nothing  to  his  own  exclusive  use  or  adTancement  of 
his  private  interests.  In  conclusion  he  denies  ever  pursuing 
towaids  his  wife  a  system  of  oppression  and  cruelty,  oi  that  he 
has  ever  been  regardless  of  her  feelingS)  and  treated  with  in* 
dignity ;  and  he  has  given  her  no  justifiable  cause  either  lo 
abandon  his  domicil  or  institute  this  aetion.  He  piayst  that 
ihe  suit  be  dismissed ;  the  plaintiff's  demand  rejected  aa  un^ 
just  and  unfounded*  and  in  case  of  separation,  that  he  be  de- 
creed to  he  the  owner  of  the  Marengo  plantation  and  akvet^ 
with  their  increase  and  all  the  other  property  thereon ;  that  the 
community  be  settled  and  divided  among  them. 

Upon  these  issues  and  pleadings  the  cause  was  tried.  There 
was  a  mass  of  testimony  taken  on  both  sides,  in  support  of  the 
xespeciive  allegations  and  averments  of  the  parties,  which 
comes  up  in  the  record,  and  is  too  voluminous  to  be  detailed* 
It  is  fully  stated  in  the  opinion  of  this  court. 

There  was  judgment  for  the  plaintiff,  decreeing  a  separation 
from  bed  and  board ;  and  of  property,  goods  and  effects  of* 
every  kind ;  also  for  $4,306 ;  that  she  be  put  in  possesion  of 
one-third  of  the  Marengo  plantatioo*and  slaves,  wiih  their  in- 
crease, as  she  owned  them  pretrious  to  her  marriage ;  and  also 
that  she  recover  one  half  of  the  acquests  and  gains  made  dui'' 
ing  marriage,  and  a  partition  niade  of  all  the  property ;.  the 
defendant  to  pay  the  costs  of  suit ;  the  costs  of  partition  to  be 
borne  equally  by  the  parties.    The  defendant  appealed. 

A,  iV.  Ogden  ^  Dunbar^  for  plaintiff,  argued  at  much  length* 
They  contended,  that  the  grievances  and  outrages  towards  the 
wife  and  her  daughter,  as  set  out  in  the  petition,  were  fully 
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'iTtfTiBv  Du.  sustained  by  the  erideiicey  and  were  good  grounds  for  a  seps- 
OrtaAgr,  1841^  ration  from  bed- and  board  ;  and  in  thi^  respect  the  judgment  of 
mowLST       the  inferior -court  must  be  affirmed. 

Vim 

2.  The  answer  refers  to  plaintiff's  conduct  towards  her  first 
•husband.  The  evidence  fully  establishes  the  fact,  that  he 
4reated  hercruelly  ;  was*intemperate,'and  hircondnct  very  bad* 
This  full  j"  accounts  for  her  deportment  as  detailed  by  the  wit- 
'nesses.  Violence  towards  the  *wife  is  not  -necessary  to  be 
:proTen.  If  excesses  and  brutal  treatment  of  her  is  shown, 
which  renders  their  living  together  insupportable,  tt  is  sufficient 
to  authorize  a  separation;  9  Martin,  462 ;  2  TouUier,  No.  764  ; 
2  Daranton,  Nos.  631,  662, 668. 

8.  It  IS  shown,  that  the  defendant  after  he  became  possessed 
of  ail  his  wifb^s  'means  and  fortune,  and  in  the  possessfen  of 
large  property,  was  exceedingly  parsimonious  towards  her  and 
her  daughter;  denying  the  means  of  a  comfortable  aifd  decent 
support ;' often  e^en  the  necessaries  of  life  were  deified  liefr. 

4.  The  plaintiff's  counsel  further  contend,  that  the  Supreine 
'Court  has  no  jurisdiction  of  a  question  "of  divorce  itself,  be- 
cause it  is  not  a  money  demand :  1>tft  it  has  of  the  question  of 
a  separation  of  property  and  the  testcMration  of  the  paraphernal 
'estate.    8  Martin,  44. 

6.  The  appellate  court  may  entertain  jtitisdiction  of  "ptfrt  of 
'a  case,  and  not  of  the  temaindet.  4  Wash.  C.  C.  Rep.,  492. 
As  to  the  paraphernal  property,  the  plaintiff  is  entitled  to  re- 
'Cover  one-third  of  the  Marengo  estate  in  kind,  because  the 
husband  could  not  purchase  die  interest  of  his  wife  therein. 
The  husband  cannot  purchase  from  the  wife.  La.  Code,  art. 
2421;  13  La.  Rep.,  178;  14  Idem,  116;  12  TouUier,  Nos. 
166-6. 

Sticy  ^  Om.  Huitan^  for  the  defendant  an^  appellant,  in- 
sisted, that  the  allegations  in  the  petition  were  vague  and  in- 
eufficient  to  establish  the  plaintiff's  case.  Those  relative  to 
t^ruel,  oppressive  and  other  bad  treatment  ate  vague  and 
-general,  and  refer  to  no  particular  acts  or  conduct  of  the  bus* 
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band*     The  only  real  and  definite  allegation  is  the  one  in  reUt  Wnrsmir  Hm. 
tion  to  the  want  of  necessaries  and  the  comforts  of  life,  and  — ^ 

that  they  were  not  furnished  or  allowed.     If  this  were  the  fact,      ***  ^"^ 
she  had  her  remedy  without  a  resort  to  this  action^    The  evi-,      i^wubt^. 
denco  does  not  sustain  the  allegations  as  to  oppressive  and 
cruel  treatment,  and  furnishes  no  ground  for^separation. 

2.  It  is  showoy  the  plaintiff,  had  an  allowance  of  MOO  a  y^At. 
fi»r  clothing  of  herself  and.  daughter,  besides  market  money, 
amounting  to  from  94  to  $10  per  week.  Other  advances  and. 
allowances  were  made ;  and,  plaintiff's  own  testimony  shows* 
she  was  amply  supplied  with  necessaries,  i&c. 

3.  The  defendant  by  purchasing  the  Marengo  estate,  made 
itr  community  property ;  he  was  also  responsible  to  the  wife  for 
her  share  of  the  price.  The  sale  was  made  taeffect  a  partition 
among  co-proprietors,  of  whom,  his  wife  was  one,  and  he  had  a 
sight  to  purchase.  The  Marengo  estate  then  became  commu- 
nity property,  with  all  the  increase  and  young  of  slaves.  18 
La..Bep.,  351;    12  Idem,  107;  La.  Code,  2341«.2420  and 

1784.       ' 

.  4.  The  plaintiff  has  failed  to,  make  out  her^  case  for  a 
separation  according  to  law ;  the  opinions  of  her  witnesses 
are  not  to  be  taken,  but  facts.  La.  Code,  138.  All  she  can 
elaim  is  the  possession  and  administration  of  her  paraphernal 
property ;  and;  ibis  without  recovering  any  interest  on  the 
amount. 

Garland^  J.  deliveied  the  opinion. of  the  court.. 

This  action  is  instituted  for  a  separation  from  bed  and  board; 
a  recovery  of  the  paraphernal  property  of  the  wife,  a  dissolu- 
tion and  settlement  of  the  community  of  acquests  arid  *gains  and 

partition  of  the  same. 

The  petition  states  the  parties  were  married  in  the  State  of 
New  York  in  the  month  of  April,  1834,  the  plaintiff  being  a 
resident  of  the  State  of  Louisiana,  and  the  defendant  then  a 
resident  of  the  former  State.    That  in  the  autumn  of  that  year 
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WxmmH  thi.  t))e  plaintitT  returaecjl  with  her  hasband,  and  they  settled  id  tha 
^^     '      ^'  parish  of  Concordia,  which  was  the  domicil  of  the  wife  pre* 
BowLET       vious  to  and  at  the  time  of  her  marriage,  where  she  owned  a 
iLowiBT.      considerable   property  in  land  and  slaves.    The  petition  goes 
into' a  long  detail  in  relation  to  the  property  she  owned  at  the 
time  of  the  marriage,  the  fact  of  being  previously  married  and 
having  a  daughter,  all  of  which  circumstances  and  allegaliona 
will  be  hereafter  noticed  in  connection  with  the  decision  upcm 
the  law  and  evidence  of  the  case.     She  further  alleges  thai 
with  a  view  to  the  promotion  of  the  happiness  of  herself  and 
daaghter,  she  married  the  defendant  relying  on  his  professions 
of  attachment,  but  all  her  hopes  and  expectations  hsive  been 
blasted  and  the  marriage  has  proved  destructive  to  her  peaca 
and  happiness  and  injurious  to  the  interests  and  future  pros* 
«      pects  of  her  daughter.     That  ever  since  the  marriage  her  has* 
band  has  pursued  towards  her    a  course  of   injustice  and 
oppression  evincing  a  total  disregard  of  her  rights,  wishes  and 
feelings,  and  has  been  guilty  of  repeated  acts  of  cruel  treat- 
ment and  outrage  to  her  feelings,  of  such  a  nature  as  to  render 
their  longer  living  together  insupportable. 

The  petitioner  further  represents  that  in  consequence  of  the 
conduct  of  defendant  she  has  been  compelled  to  leave  the  coid-> 
mon  dwelling  and  commence  a  suit  for  separation.  It  is  further 
represented  that  as  she  reposed  entire  confidence  in  her  has* 
band  she  had  permitted  him  to  administer  all  the  property, 
whether  paraphernal  or  otherwise,  which  was  very  large,  and 
he  had  neglected  and  refused  to  provide  her  with  the  necessa- 
ries and  comforts  of  life  and  neglected  and  refused  to  aid  her» 
or  provide  for  the  education  and  comfort  of  her  daughter,  or 
even  permit  her  from  her  own  ample  means  to  provide  for  her 
own  comfort  and  that  of  her  child,  whilst  he  was  using  money 
raised  from  the  profits  of  the  estate  to  enrich  himself. 

The  petition  then  enumerates  many  circumstances  connected 
with  this  general  allegation,  and  proceeds  to  set  forth  her  claims 
to  her  paraphernal  estate  and  interest  in  the  community  of 
acqnests  and  gains.    She  claims  one-tKrd  of  the  estate  eaUed 
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**  Msrefij^o/'  with  a  large  number  of  slaves  on  it»  together  with  Vit  wstbwjs  Dit. 
the  stock  of  horses,  cattle  and  other  animals,  and  ail  the  plan-  -~       '..   _ 1 
tation  utensils.     She  also  claims  various  other  property  and      *^^^^ 
sums  of  money  making  altogether  nearly  $20^000.  rowlit. 

The  petition  concludes  by  stating  her  feelings  have  become 
entirely  alieoated  from  her  husband,  that  she  has  lost  all  re- 
spect  for  him,  and  repeating  that  their  living  together  is  entirely 
insupportable.  She  therefore  prays  to  be  authorized  to  insti- 
tute this  suit,  that  a  domicil  be  assigned,  an  adequate  alimony 
be  allowed  her,  that  an  inventory  and  appraisement  be  made  of 
ail  the  movable  and  immovable  property,  that  an  injunction 
issue  to  restrain  him  from  disposing  of  any  part  of  the  proper- 
ty ;  that  there  be  a  separation  from  bed  and  board  decreed  ; 
and  further  that  she  be  restored  to  the  possession  and  adminis- 
tration  of  her  separate  estate  and  recover  one-half  of  the  com- 
munity of  acquests  and  gains,  of  which  she  asks  a  partition  be 
made. 

The  various  initiatory  orders  were  made  by  the  judge  as 
prayed  for,  an  injunction  issued  to  restrain  defendant  from 
selling  the  property  during  the  pendancy  of  the  suit,  and  the 
house  of  Mr.  Debruys,  in  the  parish  of  St.  James,  was  assign- 
ed as  the  residence  of  plaintiff, an  allowance  of  $200  per  month 
was  made  for  her  support  during  the  pendency  of  the  suit,  and 
an  inventory  and  appraisement  of  all  the  property  made  in 
compliance  with  the  prayer  of  the  petition. 

The  defendant  for  answer  pleads  a  general  denial.  He  ad- 
mits the  marriage,  but  denies  the  plaintiff  was  a  resident  of 
Louisiana  at  the  time  or  for  a  long  time  after,  or  that'  it  was 
the  intention  of  either  to  make  their  domicil  in  said  State,  and 
tbey  did  not  remove  into  Concordia  until  the  autumn  of  1835. 
He  says  there  is  no  justifiable  cause  for  a  separation  from  bed 
and  board.  He  denies  he  has  ever  ill-treated  the  plaintiff  or 
htff  daughter  in  any  manner.  He  bears  willing  testimony  to 
the  many  estimable  qualities  of  the  daughter,  and  also  admits 
thi»  piaintiff  possesses  many  amiable  qualities,  but  says  from  a 
eonstifutiwat  defect  of  temperament,  she  will  for  very  slight 
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WinTKiiii  1)11.  causes  or  no  causes  at  all,  fly  into  the  most  extraordinary  an<fe 

— — — 1  unoontroUable  paroxisms  of  passion,  which  he  says  has  embit^ 

*^ vf^'^       tared  bis  peace  of  mind,  and  t»  the  same  causes  he  attributes. 
mowLXT.      the  separation  of  plaintiff  fxcMn  her  first  husband.    He  says. 
when  she  is  excited  she  is  abusive  and  commits  acts  that  are- 
unjustifiable  and  incompatible  with  the  duties  of  a  wife.    Thai 
he  has  used  all  the  gentle  means  in  his  power  to  induce  the 
plaintiff  to  control  her  violent  temper,  but  without  success. 
That  he  has  at  all  times  endeavored  to  supply  plaintiff  and  her 
daughter  with  all  the  necessaries  and  comforts  of  life,  suitable 
to  his  situation  and  pecuniary  means,  and  says  the  complaints 
of  plaintiff  are  entirely  unfounded. 

The  defendant  admits  the  purchase  of  the  Marengo  estate> 
on  the  15th  of  June,  1836,  for  $137,600,  which  plantation  with 
the  slaves  and  stock  then  belonged  to  his  wife,  her  brother  and 
sister  in  equal  portions,  which  was  sold  by  order  of  the  Court 
of  Probates  to  effect  a  partition  between  the  co-proprietors.  By 
which  purchase  he  says  he  acquired  title  to  said  property,  and 
became  liable  to  pay  the  former  owners  the  price  stipulated,  and 
he  is  the  owner  of  all  the  property  and  its  increase.  He  says 
the  community  is  burdened  with  many  heavy  debts,  one-half  of 
which  plaintiff  is  liable  to  pay.  He  denies  he  has  squandered 
or  improperly  disposed  of  any  of  the  community  property,  or 
that  he  has  speculated  or  used  the  means  in  his  hands  for  his 
exclusive  use,  but  has  in  all  matters  acted  for  the  oommon  be* 
nefit.  He  concludes  by  asking  a  rejection  of  the  plaintiff's 
demand,  but  in  the  event  of  a  judgment  of  separation*  he  prays 
to  hold  as  bis  separate  property  the  plantation  called  Marengo, 
with  the  slaves  and  their  increase,  and  all  the  stock  and  agri- 
cultural implements,  and  that  the  community  be  finally  settled' 
and  ascertained. 

The  separation  from  bed  and  board  is  claimed  under  the  art. 
136  of  the  La.  Code,  and  the  first  section  of  the  act  relative  ta 
'divorces,  approved  in  1827,  p.  130,  which  says  that  married 
persons  may  reciprocally  claim  a  divorce  on  account  of  excesses* 
cruel  treatment  or  outrages  of  one  of  them  towards  the  othes. 


OP  THE  STATE  OP  LOUISIANA.  66T 

>if  such  excesses  or  ill-treatment  be  of  such  a  nature  as  to  ten-  Wt&TeR^  Dm. 
'der  their  living  together  insupportable.  *   I 

A  great  deal  of  eyidenc^  was  taken  on  the  trial,  which  has      »owl»t 
swelled  the  record  to  a  large  volume.    There  was  judgment      mowut. 
for  the  plaintiff  decreeing  a  separation,  restoring  her  to  the 
administration  of  her  paraphernal  property,  and  ordering  a  par- 
tition of  the  community  property,  from  which  the  defendant 
has  appealed. 

The  first  question  to  which  our  attention  has  ^cen  called  is  ^m*^}^  JJJJ!^ 
the  jurisdiction  of  this  court.  The  plaintiff  denies  its  jurisdic-  diction  of  a  tait 
tion  so  far  as  concerns  the  question  of  separation  from  bed  fi^m  bed  and 
and  board,  as  it  does  not  preseUt  a  question  appreciable'  in  mo-  ^|^^  matter^  m 
ney,  and  as  the  jurisdiction  of  this  court  is  limited  to  civil  cases  ^^^^£^^fj^ 
in  which  the  matter  in  dispute  shirfl  exceed  the  sum  of  three  *»  money,  or 
hundred  dollars,  it  is  denied  that  it  can  take  jurisdiction  of  the  in  a  money  de- 
case  or  revise  the  judgment  of  the  District  Court.  The  juris-  jj^^'^soo  dollar^ 
•diction  has  been  expressly  riven  by  the  second  section  of  the  '^^^  law  ex- 
-act  of  1927,  and  we  are  tailed  on  to  declare  this  4aw  unconsii-  the  cottrts  jurist 

,  .  .       , ,  dietion  in  cases 

tutional.  If  we  had  doubts  upon  the  question,  we  should  not  of  separation 
•act  upon  them,  in  a  case  where  the  will  of  the  legislature  has  board,  and  in 
been  so  clearly  expressed,  but  upon  this  questioa  We  have  not  *J|^!  ,^  ^^ 
the  slicrhtest  doubt  of  our  jurisdiction.  f^J*  wiU  not 

®  •'^  hesitate  to   act 

The  counsel  for  the  plaintiff  relies  much  upon  the  decision  under  it,  when 

«,.  .,  --.  Tvi'A-kf-a    they  havenot  the 

•of  this  court  in  the  case  of  Laverty  vs.  Duplessis,  3  Martin  s  slightest  doubt 
Rep.,  42,  in  which  it  was  held  no  appeal  would  lie  from  ^oq^^i^!^^^^^ 
"**  proceedings  upon  a  habeas  corpu^^  and  that  this  court  had  no  ^^^'' 
<sriminal  jurisdiction,  nor  would  it  exercise  a  general  superin- 
tending authority  over  inferior  tribunals*"    We  do  not  well  see 
how  the  disclaimers  of  authority  in  that  case,  which  is  not  simi- 
lar, can  be  brought  to  bear  upon  this,  where  the  power  is  ex- 
pressly given.    Whilst  this  court  will  not  assume  powers  not 
given  by  the  constitution  and  the  law,  it  will  not  rigidly  restrict 
•its  jurisdiction,  and  deprive  a  citizen  by  rigid  rules  and  techni- 
cal standards,  of  tho  right  of  coming  before  it,  to  claim  his 
rights  or  redress  his  wrongs.    We  cannot  believe  it  was  the 
purpose  of  the  framcrs  of  the  constitution  to  confine  our  juris- 
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Wn-nrnv  Ditf.  diction  in  a  question  like  this,  to  an  examination  of  the  results 

*^^  "*  1  of  a  separation  from  bed. and  board,  and  yet  deprive  us  of  the 

nowLiT  power  of  examining  the  cause.  According  to  the  doctnne  of 
BowLET.  the  plaintiff's  counsel,  we  can  revise  the  judgment  of  the  court 
settling  the  principles  upon  Which  the  community  of  acquests 
and  gains  is  to  be  settled,  but  we  cannot  say  whether  the 
causes  which  dissolve  that  community  are  legal  and  sufficient. 
A  man  who  claims  a  slave  or  animal,  the  value  of  which  ex- 
ceeds $«)00,  can  be  heard  in  this  court,  but  if  a  child  is  pur> 
loined  from  its  parent  no  relief  can  be  had  from  this  court, 
according  to  this  doctrine,  because  the  afTections  and  feelings 
of  a  parent  cannot  be  valued  in  coin.  If  an  action  were 
brought  to  recover  a  child,  it  might  perhaps  be  necessary  to 
allege  a  loss  of  services,  yet  if  it  were  an  infant,  we  all  know 
no  value  could  de  attached  to  its  services;  in  this  case  the  de- 
fendant says  he  does  not  wish  to  lose  the  services  of  an  eeono- 
,  mical  wife,  and  had  it  been  required  he  could  have  miide  an 

affidavit  they  were  worth  more  than  $800,  and  thus  given  juris-* 
diction. 
After  having  for  more   than  a  quarter  of  a  century  enter- 

f 

tained  jurisdiction  of  cases  of  this  description  without  question^ 
tUiTit nwde, and  ^^  are  not  disposed  to  abandon  it  upon  the  grounds  assumed. 
tTon  of  "?u  be^      '^^^  ^^*^  question  is,   in  relation  to  the  continuance  asked 
ing    the    fiwt  {qj  in  the  court  below.     Upon  the  affidavit  made,  and  in  consi- 

term,     •    con- 

tinuanee  should  deration  of  its  being  the  first  term  of  the  court,  we  think  the 
but  if  on  ap^  cause  should  have  been  continued,  and  if  it  were  not,  that  we 
Sut  by  tfelftd!  ^^^  ^^  opinion  the  judgment  cannot  under  all  the  circumstan- 
adwse*  ^Lr^  ^®^'  ^®  maintained  in  those  parts  to  which  the  testimony 
&c.,  no  inittry  sousfht  was  applicable,  we  should  remand  the  cause  for  a  new 

IB  sustained  by         ^  '^^ 

roing  to  trial,  trial,  but  that  is  not  necessary,  as  we  view  it  at  presents  We 
not  be  reman-  have  looked  at  the  whole  record  in  reference  to  this  question, 
eoant*^     "  *^  and  find  that  by  the  admissions  of  the  plaintiflTas  to  what  some 

of  the  absent  witnesses  would  testify,  and  by  the  exertions  of 
defendant  in  procuring  the  depositions  or  attendance  of  others, 
the  case  has  been  fully  examined,  and  no  injury  has  been 
sustained  by  the  refusal  to  continue  it. 
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Upon  the  maio  qa^stion  of  a  sepcration  from  bed  and  board,  Wamtir  On» 
we  are  of  opinion  the  plaintiff  has  failed  to  sastain  her  action.  . ' 

In  this  court  the  case  has  not  been  argued  upon  the  ground  of  •^^^^'^ 
any  personal  yiolence  being  offered  to  plaintifl!^  or  that  any  aoirun^ 
abusive  language  has  been  used  of  or  to  het.  The  eviden^M 
completely  negatives  any  such  assertion,  and  we  have  given 
it  a  most  attentive  consideration.  The  remarks  which  the 
defendant  may  occasionally  have  made  as  to  some  of  the  ac- 
counts the  plaintiff  had  created,  or  in  relation  to  trifling 
articles  used  by  her  daughter,  ate  not  worthy  of  the  impor^ 
tanoe  that  has  been  attached  to  them,  and  we  find  no  evidence 
to  sustain  the  allegation  he  ever  attacked  the  chai^cter  of  the 
plaintiff's  dei^eased  father. 

The  impression^  which  the  mass  of  testimony  taken  in  the 
tsause  have  made  on  our  minds  ate,  that  the  plaintiff  is  a  wo-^ 
man  of  a  nervous  and  very  irritable  temperament ;    easily 
excited  and  incapable  or  unwilling  from  long  indulgence  to 
,  exercise  any  control  over  her  passions  when  aroused.    This 
seems  to  be  the  opinion  of  those  who  have  known  her  long 
woi  intiniaiely,  and  when  she  left  the  matrimonial  domicil  ot 
shortly  before,  she  appears  to  have  been  highly  excited  from 
varions  daiises,  and  a  physician  who  testified  on  the  trial,  says 
he    thov^ht    **it  was  a  mental   detangement.*'     That   the 
.  warmth  of  hex  temperament  is  Constitutional  or  of  long  stand-" 
uig  is  evident  from  the  statement  of  one  of  the  witnesses,  who 
aays  she  saw  her  throw  a  silver  slop  bowl  at  the  head  of  her 
.  ^t  husband,  who  however  acknowledged  on  his  death-bed  he 
had  done  her  much  injustice.    The  defendant  is  represented 
as  a  man  of  respectable  character  and  intelligence,  on  all 
occasions  he  appears  to  have  treated  the  plaintiff  with  respect 
lUnd  kiadness,  when  she  was  excited,  he  either  endeavoted  to 
pacify  her,  was  silent,  or  left  the  house,  and  more  than  one 
witness  deposes,  that  plaintiff  has  said,  that  no  matter  how 
abusive  she  was  to  him,  he  never  would  say  any  thing  unkind 
to  her.     When  the  final  separation  took  place,  though  both 
yaxties  were  then  highly  excited,  it  appears  from  the  testl 
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^fiTwnwM  Bib.  mony  of  plaintiff's  sister,  that  tlie    defendant  used  no  nn« 

'  !,  gentlemanly  expression  in  the  conrersation  that  took  place. 

BowMT       epjiQ  presiding  judge  of  this  court  in  the  case  of  Fleytas  ▼». 
■owLBT.      Pinegay;  9  La.  Rep.  419;  said,  '^hushands  are  men,  not 
angels;"  and  the  Evidence  in  this  case  induces  us  to  douht,  if 
all  of  the  other  sex  are  entitled  to  claim  the  attrihutes  of  angels. 
The  principal  reliance  of  the  plaintiff  in  this  court  has  been, 
that  the  defendant  has  not  supplied  her  and  her  daughter  with 
the  necessaries  and  comforts  of  life,  in  a  style  suitable  to  the 
fortune  she  brought  into  marriage,  and  that  which  the  parties 
now  possess.     As  to  what  are  comforts  and  necessaries,  there 
may  be  yarious  opinions,  and  it  is  not  easy  to  define  them. 
But  we  can  from  the  eyidence,  safely  express  our  belief  that 
a  large  majority  of  the  wiyes  in  the  country  are  not  as  well 
supplied  with  the  comforts  and  necessaries  of  life  as  the  plain- 
tiff seems  to  have  been.     Several  witnesses  say,  she  and  her 
daughter  had  not  a  sufficiency  of  clothing,  the  ho&se  in  which 
they  lived  was  not  as  good  or  as  well  furnished  as  it  should  be, 
the  carriage  was  old,  and  she  had'  not  a  sufficient  supply  of 
money  to  spend,  although  she  was  a  very  economical  ladyi. 
When  we  come  to  examine  the  particulars,  we  find  that  the 
plaintiff  and  daughter  were  not  altogether  deprived  of  whAt 
was  necessary  and  comfortable,  but  they  were  not  supplied  in 
that  style  \^hich  suited  the  taste  of  some  of  plaintiff's  friends. 
It  appears  fro«i  the  complaints  of  plaintiff  to  a  few  of  her 
intimate  associates,  the  defendaiit  did  not  giVe  her  as  much 
money  as  she  thought  she  had  use  for,  and  neglected  or  de* 
layed  payment  of  some  of  her  bills,  and  of  his  own  debts,    tt 
is  not  shown  how  much  money  he  gfave  her,  or  that  he  un- 
reasonably refused  it  when  he  had  it,  but  it  is  shown  she  had 
a  general  credit  in  Natchez,  which  from  the  accounts  in  the 
record  seems  to  have  been  freely  used,  she  and  her  daughter 
always  appeared  well  dressed ;  and  it  is  shown  that  defendant 
finally  made  an  allowance  of  $600  per  annum  to  plaintiff  and 
lier  daughter,  to  supply  their  wardrobes  alone,  which  the 
former  insisted  should  be  increased  to  one  thousand  dollar* 
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That   some   one    or  two    of  the   bills  of  plaintiff  were    not  Wmtbeii  Du«^. 
promptly  paid  appears  to  be  true,  and  that    some  of  defen-  *^'    ^ 

dant's  own  debts  were  not  paid  is  equally  true,  but  that  is  not       muwi^t 
a  legal  cause  for  a  separation  from  bed  and  board ;  if  it  were,      Mwur. 
we  fear  the  dockets  of  our  courts  would  show  a  much  larger 
number  of  suits  like  this,  than  they  happily  do. 

From  the  testimony,  it  appears  the  defendant  is  an  enter- 
prising and  industrious  man,  prospering  by  a  system  of 
prudence  and  rigid  economy,  more  commendable  in  his  situa- 
tion, than  a  course  of  extravagance.  He  appears  to  have 
contracted  some  very  large  debts,  and  remembers  it  is  a  duty 
to  be  just,  before  he  is  generous  even  to  bis  own  household. 

Towards  the  plaintiff's  daughter,  the  defendant  appears  to 
have  conducted  himself  with  kindness  and  general  attention. 
We  see  nothing  to  censure  in  the  manner  he  has  treated  her. 
That  the  expenses  of  her  education  axe  not  all  paid,  is  not  a 
season  that  can  sustain  this  suit..  '   imp„^^"^  ^" 

The  doctrine  laid  down  in  the  case  of  Tourn6  vs.  Tourn^;  f^^^i  ^TIPS 

frequent    difie- 

9  La.  Rep.  462 ;  in  relation  to  excesses,  cruel  treatment  and  reneei,  ebuli- 
outrages,  has  beea  pressed  on  us  ia  thi^,  but  we  are  unable  pi^yg  of  tem- 
to  apply  it,  as  the  facts  will  not  sustain  us  in  so  doing.  It  is  Jnj  TCwoiS^or 
(aid,  it  is  impossible  for,  the  parties  to  live  together  again  after  ^*'  Tiolence; 
what  has  occurred,L  and  we  had  as  well  affirm  the  judgment  luppliei  or  ne- 

cesiaries       ao» 

of  separation.  The  same  arguments  were  advanced  in  the  oordinr  to  the 
case  cited,  and  in  that  of  Fleytas  vs,  Pineguy,  without  effect.  J'/  *  nmwwiy-' 
We  cannot  admit  theiic  force  now,  and  do  not  despair  of  seeing  ^J;°^  ^  ^ 
reason  and  a  proper  sense  of  what  19  due  to  propriety,  resume  ^^^    edueation 

^     ^  ^     *^       ^^  of  her  daughter* 

their  supremacy,  and  yet  hope  the  plaintiff  will  return  to  the  the  want  of  lup- 

matrimonial  domicil,  and  again  resume  the  position  she  has  £> her  nmkimS 

occupied  in  society,  the  affections  of  her  husband,  and  the  b^^JJ^j  ^  J* 

estimation  of  her  friends.  mamage,    and 

■upi>oaed     im- 

Our  jttdffment  upon  this  part  of  the  case  makes  it  unneces-  poBsibilitj     of 

,  .        -         ,     .  ,  .the  parties  erer 

sary  to  say  any  thmg  m  relation  to  the  property  m  community  liTipg  together 

between  the  parties,  of  which  the  defendant  will  retain  the  s^cient'l:iw«e 
control  as  provided  bylaw,  further  than  as  it  may  be  cop- S^m 'IS^^'JSS 
nected  with  other  questions,  tofird. 
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Wnnmir  Dit.      It  is  alleged  and  proved  beyond  qneetion,  that  the  plaintiff 

ucwogry  ^^  brought  into  marriage  a  large  paraphernal  estate,  of  which 

aowLBT      tiie  defendant  has  had  the  administration;  she  now  claims  the 

v§, 

aewixT.  restitution  of  it.  To  this  she  is  clearly  entitled.  La.  C.  arts, 
8360,  2361,  3364,  2368 ;  8  Martin  N,  S.  229 ;  10  La.  Rep. 
136;  3  Martin  N.  S,  612.  But  to  ascertain  of  what  that  pa« 
raphernal  estate  is  composed,  is  a  question  of  more  difficulty. 

The  plaintiff  claims  one  third  of  the  plantation  called  Ma- 
rengo, situated  in  the  parish  of  Concordia,  with  all  the  slaves 
on  it  on  the  15th  of  June,  1835;  the  stock  of  horses,  cattle 
and  all  other  animals  with  the  plantation,  utensils,  dbc.;  also 
one  third  of  the  slaves  born  sinp e  that  date,  and  a  considerable 
sum  of  money  received,  which  belonged  to  her. 

We  will  first  consider  plaintiff's  rights  to  the  one  third  of 
the  Marengo  property.  The  defendant  contends  the  whole 
belongs  to  the  community,  and  if  plaintiff  is  entitled  to  any 
thing,  it  is  only  the  price  at  which  he  purchased  it.  To  mi- 
derstand  this  question  and  some  others  that  arise  in  this  case, 
it  is  necessary  to  state  how  this  property  was  acquired. 

This  estate  was  the  property  of  plaintiff's  father,  James 
Kemp,  who  died,  leaving >si3(  heirs  to  inherit  it.  In  1831,  this 
property  was  sold  at  a  Probate  sale  and  purphased  by  three 
of  the  heirs,  to  wit :  Jaqe  GKrault,  now  the  plaintiffy  her  sister 
Mrs.  Frances  E.  Sprague,  and  their  brother,  James  Kemp,  for 
the  sum  of  t70,100;  payable  at  different  terms,  and  the  price 
secured  by  a  mortgage  on  the  property.  The  portion  of  each 
heir  was  $11,683  33.  The  portion  of  the  two  minors  bore 
interest  at  8  per  cent,  from  the  31st  of  December,  1831.  For 
which  notes  were  given  by  the  purchasers. 

Sometime  after  this,  D.  B.  Kemp,  one  of  the  minor  heirs 
died,  and  his  five  brothers  and  sisters  inherited  his  portion, 
which,  on  the  15th  of  June,  1835,  amounted  with  the  interest 
to  $14,915  7i,  and  the  portion  of  each  heir  to  $2,983  14, 
On  the  last  mentioned  day,  the  whole  property  was  again  sold 
by  the  Probate  Judge,  under  a  judgment  of  that  court,  for  the 
'  purpose  of  effecting  a  partition  among  the  co-proprietors,  one 
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of  whom,  James  Kemp,  had  also  died,  leaving^  two  mmor  v^wmv  D». 
children.     The  terms  of  this  sale  were  two  thirds  in  cash,  and  — 1 

the  other  third  coming  to  the  minoi;s  in  five  equal  annual  in-  v^wvn 
stalments  with  10  per  cent,  per  annum  interest  until  paid.  >owmt. 
Upon  these  terms  the  defendant  purchased  the  Marengo  estate 
with  seventy-six  slaves,  and  all  the  stock  and  plantation, 
utensils,  for  $112,500;  he  also  agreed,  to  pay  the  ahove  mort- 
gage of  $14,915  71,  in  favor  of  D.  B.  Kemp's  heirs,  also  two 
mortgages  of  $4,000  each,  given  hy  plaintiff  and  her  sister, 
Mrs.  Sprague,  and  some  other  sums,  making  the  sum  of 
•137,500. 

This  sale,  the  defendant  contends,  divests  the  plaintiff  of  all 
her  title  to  the  one  third  of  the  property  she  owned,  and  vests 
it  in  the  community,  it  being  liable  to  her  for  the  price  only. 
The  plaintiff  contends  that  hy  this  sale  she  is  not  divested,  as 
her  husband  could  not  purchase  her  property,  all  sales  be- 
tween husband  and  wife,  unless  in  special  cases,  being 
prohibited. 

Before  proceeding  to  notice  this  question,  we  will  dispose  of 
one,  which  although  not  very  material,  at  this  time  is  one  much 
relied  on  by  defendant,  as  affecting  this  questibn.     It  is,  that 
as  there  was  no  community  existing  between  plaintiff  ahd  de« 
fendant  previous  to  this  sale,  they  not  being  residents  of  this 
State  until  then,  the  whole  estate  not  only  became  community 
property,  but  that  defendant  is  only  bound  to  account  to  plain- 
tiff for  one  half  of  the  price,  and  not  for  that  until  the  commu- 
nity is  dissolved.     To  this  we  cannot  give  our  assent.     It  ap- 
pears to  us  it  is  shown,  the  plaintiff  always  had  her  legal 
domicil  in  this  State,  and  the  fact  of  her  marrying  in  another  voman  hat  her 
"  State,  where  she  was  temporarily  residing,  does  not  deprive  an™*mamerm 
lier  of  her  legal  rights  and  control  over  her  property.     Ad- ^"J^^^^JJ^^ 
mitting  all  that  was  said  about  going  to  Illinois  to  be  true,  the  ^?"*  *  comnm- 

®  6       ©  nity  of  acqaeiU 

parties  never  went  there,  and  mere  words  cannot  control  acts  and  gaiu  from 
and  conduct  so  palpable  in  their  conseqaences  as  are  exhibited  the  parties  S^ 
in  this  case.  It  is  stated  by  one  witness,  that  when  plaintiff  ^^J^^  ^^^ 
expressed  a  wish  to  reside  in  Illinois,  the  defendant  said  he  "'*°«- 
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■WsiiTER^  Dif.  would  not  consent  to  it,  as  the  laws  of  Louisiana  afforded  pro-- 
'      .1.  tection  to  the  properly  of  married  women..   This  question  must 
BowLXT      therefore  he  considered  in  reference  to  our  laws. 
MWLXT.  That  the  title  to  the  whole  estate  called  Marengo,  with  the 

In  a  judicial  slaves  and  Stock  thereon,  on  the  15th  of  June,  1835,  was  by 
tition  among  ^1^^  Sale  and  purchase  then  made,  vested  in  the  defenc'ant,  at  d 
thrhu8band"of  ^^^^^^'^^^  Community  property,  we  have  no  douht.  The  pro- 
one    of   them  ceedings  which  were  had  previous  to  this  sale,  were  for  the 

may     purchase  °  ^ 

the  entire  pro-  purpose  of  effecting  a  partition  of  the  joint  estate ;  they  were 

which  becomes  provoked  by  Mrs.  Sprague  and  her  husband,  the  plaintiff  and 

propei^^  ^from  defendant  both  being  defendants,  and  a  special  allegation  with- 

heinK^resDonai-  ^^^  denial,  that  they  are  residents  of  Concordia.     The  sale  was 

ble  to  the  wife  a  forced  and  judicial  one,  for  the  purposes  of  partition,  and  at 

only.  such  a  Sale  we  think  a  husband  may  be  a  purchaser,  aud  by 

it  vest  all  the  interest  of  the  wife  in  the  community,  it  being 

responsible  to  her  for  the  price  only.     This  view  of  the  case 

is,  we  think  sustained  by  the  La.  Code  arts.  1263,  1265,  1304, 

2341,  and  1  Martin  N.  S.  463;  12  La.  Rep.  172;    17  Idem 

296. 

The  articles  of  the  Code  which  prohibit  sales  of  property 
between  husband  and  wife,  relate  to  those  which  afo  not  ju- 
dicial in  their  character,  and  in  some  of  them,  the  husband 
could  not  purchase,  until  a  recent  act  of  the  legislatu]>e,  in 
consequence  of  the  peculiar  relation  in  which  he  or  his  wife 
stood  towards  the  estate.  But  we  see  Boihing  in  the  law  to 
prevent  a  husband  from  purchasing  at  a  probate  sale  of  the 
Where,  in  a  succession,  to  which  his  wife  is  an  heir,  a  portion  or  the  whole 

purchase  by  the  .        .  *  ,    ,,.  ./.         i 

husband,      the  of  the  property,  composmg  it,  and  hoidmg  as  if  such  property 

portion   of  the  i.        j  r  i  rr  i.        a  i 

wife  in  the  «»-  were  purchased  from  any  one  else.  If  he  afterwards  receives 
wired^^to"  'the  ^^'  share  in  the  succession,  he  is  responsible  for  it  to  her, 
extinguishment  ^3  her  paraphernal  estate.     If  the  executor- or   administrator 

of  the  price  to  '^        ' 

be  i>aid  by  him,  should  call  on  the  husband  to  pay  the  price  of  property  so 

he  is  bound  to  ,         ,  ,  ,  ,  ,  , 

her  for  it,  witli  purchased,  we  do  not  see  how  he  could  oppose  as  compensa- 
gage^  secure  ^'^"  ^^®  interest  which  the  wife  has  in  the  succession,  without 
irtepa^h  ***™ial  ^®'  consent.  But  should  the  portion  of  the  wife  be  imputed*  to 
phemal  estate,   the  extinguishment  of  the  price  to  be  paid  by  the  husbafid. 
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*ihen  he  is  unquestionably  bound  to  her  for  it,  and  she  is  entitled  Wcstbbv  Via^ 
to  a  general  mortgage  to  secure  her  interests,  if  her  husband  °  er,iBii* 
administers  the  paraphernal  estate.  '   rowlet 

The  -dower  of  the  wife  may  be  sold  for  particular  purposes,  sowlkt. 
such  as  paying  debts  she  owed  at  a  certain  period,  previous  to 
^he  marriage  contract,  and  we  know  of  no  good  reason,  why 
the  husband  cannot  purchase  at  such  a  sale  ;  yet  the  law  im- 
.poses  more  restrictions  on  the  sale  of  dotal  than  paraphernal 
property. 

It  has  been  urged  on  us  with  much  zeal,  the  interests  of  the 
husband  and  wife  should  never  be  opposed  to  each  other,  and 
the  former  be  placed  in  a  situation,  where  it  would  be  his  in- 
terest to  purchase  the  property  of  the  latter,  for  less  than  its 
value.  There  is  force  in  the  argument,  and  it  should  not  be 
*done,  whenever  it  can  be  avoided  ;  but  as  long  as  husband  and 
wife  are  considered  as  partners  merely,  cases  must  sometimes 
arise,  wherein  their  interests  will  be  in  real  or  seeming  oppo^ 
sition,  and  it  is  then  generally  best,  to  act  upon  the  principle, 
that  the  husband  will  be  more  disposed  to  protect  the  interests 
't>f  his  wife,  than  that  he  will  be  to  defraud  her.  In  sales  made 
for  a  partition,  the  interests  of  the  co-proprietors  will  in  general 
be  a  strong  guarantee  and  protection  to  the  interests  of  the 
wife,  where  the  husband  purchases  the  whole  estate,  and  in 
cases  where  there  are  no  co-proprietors,  or  where  there  is,  it  is 
better  the  husband  should  stand  in  a  position,  where  he  can 
.protect  the  interests  of  his  wife,  although  he  may  possibly 
abuse  the  trust,  than  that  he  should  be  bound  to  stand  by 
powerless,  and  see  her  interests  subjected  to  the  combinations 
-or  cupidity  of  strangers. 

These  views  of  the  case  are  most  favorable  to  the  interests  of 
the  wife,  because  she  not  only  gets  the  price  the  property  may 
sell  for  at  auction,  but  the  property  then  goes  to  enrich  the 
■communiiy  in  which  she  is  a  partner^  As  to  the  community 
.generally,  we  think  this  the  most  beneficial  interpretation  we 
can  give  the  law,  as  it  relieves  the  property  of  the  citizen  from 
«ome  of  the  burdens  that  encumber  its  alienation. 
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WstniiK  I)i8.      1*lie  defendant  must  therefore  account  to  the  plaintiff  for  dnc- 
0et9bier,iux^  ^j^jj.^  ^^  ^j^^  p^j^,^^  ^^^  ^]^[f.\^  the  plantation  and  slaves  sold. 

«0WLVT    *  But  what  that  sum  is,  seems  to  be  a  contested  question.    The 
boWlxt.      plantation  was  bid  off  for  $112,500,  "  subject  to  the  payment 
of  the  mortgages  specified,^* 

One  of  the  mortgages  specified  was  in  favor  of  D.  B.  Kemp'i 
'heirs  for  $11^683  S3,  wiih  8  pet  cent,  interest,  from  the  Slst 
of  December,  1831.  The  defendant  contends,  that  as  the  plain-* 
tiff  was  a  debtor  for  One-third  of  that  sum,  and  afterwards  h^ 
came  an  heir  for  one-fifth,  as  to  her  there- was  an  extinguish- 
ment of  the  mortgage  by  confusion «  and  he  is  not  bound  to  pay 
her  the  fifth  of  D.  B.  Kemp's  mortgage.  If  this  were  to  bcf 
permitted,  the  defendant  would  benefit  by  the  inhsnritance  from 
Davidk  B.  Kemp,  and  not  the  plaintiff,  who  was  the  real  heir. 
Whether  correctly  or  not,  this  mortgage  was  suppofsed  by  all 
parties  to  exist  at  the  time  of  the  sale  in  1835,  and  it  formed  a 
part  of  the  price  defendant  was  to  give  for  the  property.  If  it 
had  not  existed,  he  ^ould  have  been  obliged  to  haVe  paid  that 
much  more  for  the  land,  for  we  do  not  understand  that  the 
mortgages  were  to  be  paid  out  of  the  9112,600,  but  over  and 
above  that  sum. 

The  mortgage  in  favor  of  D.  B.  itemp's  heirSf  principal  and 
interest,  amounted  at  the  time  of  the  sale  to  $14,915  71,  of 
which  the  portion  of  the  plaintiff  was  $2,988  14,  fot  which  the 
defendant  must  accotitit  to  her. 

The  plaintiff  further  claims  the  sum  of  $3,176  36,  which  she 
aays  the  defendant  recieived  from  her  sister,  Mrs,  Sprague,  for 
her.  Mrs.  S.  was  dso  one  of  the  heirs  of  David  B.  Kemp, 
and  this  sum  was  the  amount  of  her  portion  with  interest  at 
the  time  it  was  paid.  She  acknowledged  the  receipt  of  it  in 
an  authentic  act,  and  releases  the  mortgage  on  the  Marengo 
property.  The  plaintiff  says,  that  although  in  the  act  Mrs* 
Sprague  says  she  received  this  sum  in  cash,  it  was  in  fact  set- 
tled by  imputing  it  to  a  debt,  which  Mrs.  Sprague's  deceased 
husband  was  owing  plaintiff,  and  her  property  was  thereforcf 
Used  by  defetidant  to  pay  a  community  debt.    The  defendant 
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was  interrofi:ated  oft  oath  as  to  this  transaction.    To  a  portion  W^twh  Di%. 

-         ,        _        -  '^  ,    October.lHi. 

of  the  interrogatories  he  ohjected  and  refusea  to  answer,  and  : 
to  the  portion  he  did  answer,  he  responded  so  vaguely,  that  we 
are  constrained  to  believe  his  purpose  was  to  evade  an  answer; 
the  interrogatories  must  therefore  be  taken  as  confessed.  If  the 
defendant  had  hare  paid  Mrs.  Sprague  in  cash,  as  the  act  says 
he  did,  nothing  could  have  been  easier,  than  for  him  to  say  so^ 
and  we  cannot  see,  how  it  would  have  committed  him  to  any 
third  person.  He  must  therefore  account  for  the  sum  claimed^ 
as  we  think  it  is  sufficiently  shown,  he  used  a  debt  owing  to 
plaintiff,  to  pay  a  debt  of  the  community.  This  opinion  is 
based  entirely  on  the  answers  which  the  defendant  gave  to 
portions  of  the  interrogatories  and  the  effect  of  his  refusal  to 
answer  the  remaining  portions  of  them.  It  therefore  becomes 
unnecessary  to  express  any  opinion  upon  the  bill  of  exception 
taken  to  the  testimony  of  Mrs.  Sprague  on  this  part  of  the 
case. 

The  plaintiff  further  claims  the  sum  of  $2000,  the  amount  o( 
a  draft  drawn  by  both  plaintiff  and  defendant.  On  Sturges 
Sprague,  of  Natchez,  who  was  plaibtiff 's  agent  in  the  manage- 
meht  of  her  affairs,  previous  to  and  sometime  subsequent  to  hei^ 
marriage  with  defendant.  This  draft  was  drawn  sometime 
after  the  marriage  of  the  parties,  in  1834,  in  the  State  of  New 
York.  It  is  shown,  neither  of  the  parties  had  money  at  the 
time  to  enable  them  to  return  to  Louisiana,  and  this  mode  was 
adopted  to  raise  the  means.  It  is  admitted,  the  defendant  at 
the  time  had  no  funds  in  the  hands  of  Sprague,  to  whom  he 
was  a  stranger.  The  draft  was  paid  by  Sprague,  and  was  in 
plaintiff's  possession  at  the  time  of  the  trial,  which  creates  a 
presuinption,  she  had  paid  it.  It  was  at  any  rate  enough  to 
throw  the  burden  of  proof  on  defendant,  to  show  he  had  paid 
it,  or  had  funds  in  Sprague's  hands ;  13  La.  Hep.,  13,  367. 
This  he  has  not  done,  although  he  has  had  an  opportunity  of 
discharging  himself  by  answers  to  interrogatories  propounded 
to  him.    For  this  sum  he  must  also  account. 

The  next  claim  is  for  the  proceeds  of  the  sale  of  a  slave 
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'WuTBmv  Drt.  which  belonged  to  plaintifT  previous  to  her  marriage,  who 
— ,  '  seems  to   have  been  a  house  servant  or  personal  attendant. 

mowL«T       ^hen  the  plaintiff  left  for  New  York  in  1833,  she  left  this 
"iKOWLST.      slave  withlier  sister  in  Natchez,  where  the  slave  remained  un- 
til her  return  after  her  marriage*     Sometime  after  their  return, 
defendant  sold  this  slave  for  $800.     It  is  proved,  the  slave  was 
on  the  Marengo  plantation  with  plaintiff  previous  to  her  mar- 
riage, and  there  is  no  doubt,  she  once  belonged  to  her.     The 
'defendant  says,  that  as  the  slave  was  in  Mississippi,  where  pro- 
perty of  that  description  is  considered  personal,  and  as  there 
was  then  no  community  of  property  existing  between  him  and 
his  wife,  the  title  of  this  slave  was  vested  in  him  by  the  mar- 
riage.    We  have  heretofore  expressed  an  opinion  as  to  the 
time  the  community  commenced,  and  we  do  not  think,  that  be- 
cause the  parties  and  the  slave  were  temporarily  in  Mississippi, 
that  the  right  of  property  sanctioned  by  the  laws  of  this  State, 
was  changed.  The  admission  of  such  a  doctrine  would  change 
the  character  of  the  title  to   slave  property  in  every  State, 
through  which  a  person  might  pass,  attended  by  one  of  his 
domestics.      The  defendant  must  therefore  account  for  this 
sum. 

The  next  sum  claimed  is  $375,  which  was  received  on  a 
check  given  to  plaintiff  in  her  own  name,  by  Sturges  Spragxie, 
her  former  agent.  It  is  dated  January  12,  1835,  a  short  time 
after  the  parties  arrived  at  Natchez  or  Concordia.  The  defen- 
fendant  in  his  answer  to  interrogatories,  says,  he  thinks  he 
received  the  money,  but  he  adds,  he  "  believes  it  was  received 
for  plaintiff,  and  expended  by  her,  or  specially  for  her  indivi- 
dual benefit.''  As  the  admission  of  the  receipt  of  the  money 
is  not  definite,  and  there  is  a  probability  of  it  being  used  by 
plaintiff,  we  do  not  think  she  ought  to  recover  it. 

The  last  demand  is  for  the  sum  of  $90,  received  by  defend- 
ant for  some  cattle,  that  were  sold,  which  belonged  to  plamtiffl 
This  sum  appears  to  be  proved. 
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Prom  these  sums  t&e  defendant  is  entitled  to  have  deducted  Wunajr  Dii. 
the  sum  of  two  hundred  dollars,  advanced  to  the  plaintiff  pre-      ^^  ^^'^    ^': 
vious  to  their  marriage,  and  he  is  also  entitled  to  a  further  de-      bowmt 
duction,  for  the  share  of  the  wif6  in  the  marriage  charges,  from      kowur. 
the  date  of  the  marriage  in  April,  1834,  to  June  15,  1835,  a 
period  of  fourteen  months,  during  all  which  time  the -daughter 
of  plaintiff  was  heing  educated  at  Troy,  in  New  York.     The 
article  3366  of  the  Code  says,  if  all  the  property  of  the  wife 
be  paraphernal,  and  she  have  reserved  to  herself  the  admin- 
istration of  it,  she  ought  to  bear  a  proportion  of  the  marriage 
charges,  equal,  if  need  be,  to  one  half  her  income,  and  in  case 
of  separation  of  property,  she  must  contribute  in  proportion  to, 
her  fortune,  and  to  that  of  her  husband,  both  to  the  household 
expenses  and  to  those  of  the  education  of  the  children,  but  if 
nothing  remains  to  the  husband,  she  is  bound  to  pay  all  those 
expenses  alone ;  La.  Code,  art.  2409.     It  is  very  satisfactprily      jf  i^e  wife, 
shown,  that  from  the  time  of  the  marriage  to  the  purchase  of  ^^.  \J^!^f^ 
the  Marenffo  estate,  the  defendant  had  very  little  or  no  pror  ministration  of 

®  ^  *^        it,  and  the  hu«- 

perty,  whilst  the  plaintiff  had  a  large  property,  which  was  ad-  band  litde  or 
ministered  by  her ;  she  is  therefore  bound  to  contribute  at  least  bound  topajor 
one  half  to  the  matrimonial  charges,  which  we  think  a  full  jj^il^  iJljf    of 

compensation  for  the  amount  of  the  draft  drawn  by  them  on  ^«  matrimonial^ 
'^  ''  charges. 

S.  Sprague,  and  the  price  of  the  slave  Dinah,  sold  as  before 
stated. 

The  defendant,  as  we  infer  from  the  statements  presented 
and  the  arguments  of  his  counsel,  also  claims  a  credit  for  $4000 
and  interest  paid  by  him,  it  being  a  separate  debt  of  the  plain- 
tiff, secured  by  a  mortgage  on  the  Marengo  plantation  and 
slaves.  This  we  think  he  is  not  entitled  to,  as  by  the  terms  of 
the  sale  he  was  to  pay  the  mortgages  mentioned  in  it  as  a  part 
of  the  price. 

The  amount  of  the  plaiutiff's  paraphernal  claims  which  ai:^ 
allowed,  consist  of: 
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Wmnv  Oit.  One-third  of  the  ^um  of  S112,500»  the  sum  for 
^^  *  —  vhich  the  planiation  called  Marengo,  with  all  the 
BowuT  slaves  and  stock  sold  oo  the  15th  of  June,  1835,  $37,500  00 

90W14V.      Thesamreceived  from  Mrs.  F«E.  Sprague, 3,176  00 

The  portion  inherited  from  D.  B.  Kemp, 2,963  14 

The  draft  on  Sturges  Sprague  drawn  by  plaintiff 

and  defendant, 2.000  00 

The  price  of  the  slave  Dinah  sold, 800  00 

Amount  received  for  cattle  sold,... « 90  00 

$46,549  14 

DEDUCT. 

PlaintifT's  proportion  of  the  matrimonial  charges 
from  the  time  of  the  marriage  to  June  15th, 
1835, , $2,800  00 

Advances  by  defendant  to  plaintiff  pre- 
vious *ta  the  marriage,. . ••.•.•.•••«.««,.«      200  00 

3,000  00 

Amount  of  plaintiff's  paraphernal  estate, $43,549  14 

For  the  sum  of  $2983  14,  we  think  the  plaintiff  has  a  spe- 
cial mortgage  on  the  plantation  called  Marengo,  and  all  the 
slaves  and  stock  sold  on  the  15th  of  June,  1835,  having  inhe-» 
rited  it  from  David  B.  Kemp  ;  for  the  remainder  of  her  claim 
amounting  to  the  sum  of  forty  thousand  five  hundred  and  sixty- 
six  dollars,  she  has  a  legal  mortgage  on  all  the  property  of  her 
Bot  eotitled  to  husband,  the  defendant;  for  the  sum  of  $37,390,  part  thereof, 

IMrapbmftI      i}^^  ^um  of  $3761,  the  other  part  thereof,  a  like  legal  mort* 

prooei^,  when  '^  ^ 

the  huibaadad-  gage  to  take  eSect  from  the  15th  day  of  October,  1839,  it  being 
whenatitadmi-  the  date  said  sum  was  received  from  Mrs.  F.  £.  Sprague. 
feraDt^  hT^die      ^®  ^®  ^^^  think  the  plaintiff  is  entitled  to  recover  any  inte- 

ho^Mod      and  rest  on  the  amount  allowed  her,  previous  to  the  rendition  of 

wife;    as    the  *^ 

fr«iiti  of  para-  the  judgment  in  the  District  Court.     By  article  2363  of  the 

ty,  eze^*^  Code  all  the  fruits  of  the  paraphernal  property,  with  the  ex« 
J2^  to*th*  ^®P^^®^  perhaps  of  the  young  of  slaves,  belong  to  the  comma- 
•ommniii^.      njty,  when  the  husbpnd  administers  the  property,  or  when  it  is 
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administered  indifferently  by  the  husband  and  wife.    In  this  WMTwur  Dis. 

case,  there  exists  a  community,  and  the  paraphernal  estate  ap-  — 

pears  always  to  have  been  administered  by  the  defendant,  or 

by  him  and  the  plaintiff  indifferently ;  the  disposition  of  the 

profits  is  therefore  regulated  by  the  article  of  the  Code  above 

cited. 

When  this  action  was  commenced,  the  District  Judge  assign- 
ed the  plaintiff  a  domicil  at  the  house  of  Mr.  Debruys  in  the 
parish  of  St.  James,  and  allowed  ^  alimony  of  $200  per 
month,  for  the  support  of  herself  and  her  daughter.  This  al- 
lowance the  defendant  never  paid  her,  and  during  the  pendency 
of  the  case  in  the  District  Court,  a  rule  was  taken  on  him  to 
show  pause  why  an  execution  should  not  issue,  to  enforce  the 
payment  of  it.  She  also  took  a  second  rule  on  him,  to  show 
cause  why  the  domicil  should  not  be  changed  from  the  parish 
of  St.  James,  to  the  house  of  a  person  residing  in  the  parish 
of  Concordia.  To  the  first  rule  the  defendant  showed  for 
cause,  that  the  allowance  was  excessive,  that  plaintiff  had  the 
use  of  one  or  more  servants,  which  she  was  not  entitled  to,  and 
that  she  had  left  the  domicil  assigned  her  without  the  assent  of 
the  judge  or  the  defendant.  To  the  second  rule  he  answered, 
the  court  had  no  right  to  change  the  domicil  first  assigned 
plaintiff,  without  his  (defendant's)  assent,  and  that  he  peremp- 
torily refused  to  give. 

As  to  the  first  question,  we  do  not  think  the  allowance  under 
the  circumstances  of  the  case  is  excessive.  The  plaintiff  had 
a  large  property  previous  to  her  marriage ;  the  defendant  has 
had  the  benefit  of  it,  and  retains  possession  of  upwards  of 
$4d,000,  without  interest,  up  to  the  time  of  the  judgment.  By 
an  agreement  between  the  parties,  which  is  of  no  validity,  he 
had  engaged  to  pay  her  the  highest  rate  of  conventional  inte- 
rest on  about  $41,000,  which  he  has  never  paid,  he  therefore 
complains  with  a  bad  grace  of  the  sum  allowed  for  alimony. 

As  to  the  second  question,  we  think  the  plaintiff  has  not  lost 
her  right  to  alimony  by  leaving  the  domicil  assigned  her.  It 
is  in  evidence,  she  left  it  once  and  went  to  New  Orleans  to  con- 
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Wz8TT.Eir  Dii.  suit  with  her  counsel  in  relation  to  her  business,  in  consequence. 
'  of  having  some   papers  served  on  her  by  the  sheriff  of  the. 


BowLsT       parish  of  St.  James,  which  she  supposed  it  was  necessary  to 
sowuT.      communicate   to  her  counsel.     She  left  on  Friday  and  return- 
ed the  Sunday  following.     The  other  instance  in  which  8h& 
left  the  domicil,  was  about  a  week  or  ten  days  previous  to  the 
commencement  of  the  court,  at  which  she  expected  this  suit 
would  be  tried,  and  it  is  in  evidence,  it  was  necessary  she  should 
be  in  a  convenient  situation  to  consult  with  her  counsel  and 
communicate  information  to  them.     We  think  the  reasons  very 
sufficient,  to  authorize  the  plaintiff  to  leave  the  domicil  assigned 
Du  i     the  ^®^'     ^®  ^^  "°^  understand  the  law  to  mean,  the  wife  musi 
pendency  of  a  never  quit  the  house  assigned  as  her  residence.     It  neverinlend- 

8Uit  of  the  wife  *  ^  ° 

for  a  separation  ed  she  should  be  imprisoned  and  not  go  out  without  the  leave 
board,  the  wife  o(  the  husband  or  the  judge.  If  she  leaves  the  assigned  resi- 
home^Tasiened  ^^"^^  ^^^  necessary  purposes,  and  only  for  a  reasonable  period, 
as  her  residence  she  loses  none  of  her  riffhts  by  so  doincr.     We  think  a  correct 

on  business,  and     ,  .  . 

be  temporarily  view  of  this  question  was  taken  in  the  case  of  Le  Beau  vs. 

•*»8e«^t-  Trudeau,  1  Martin,  N.  S.,  93. 

The  district  judge  deducted  from  the  amount  of  the  alimony 
due  on  the  20lh  of  June,  1841,  the  services  of  a  slave  which 
the  plaintiff  had  in  her  service,  and  ordered  an  execution  to 
issue  for  the  remainder.  In  so  doing  wc  think  he  decided  cor- 
rectly, and  the  judgment  on  the  rule  must  be  affirmed  with 
costs. 
A  judgment      But  it  is  contended  if  no  judgment  of  separation  is  given,;. 

may  be  jrive"^  there  can  be  no  judgment  for  alimony.     We  think  differenlly, 

even  when  no  ^^^  ^^^  case  in  the  1  iMartin,  N.  S.,  93,  is  directly  in  point, 
separation  from  ■'         '^ 

bed  and  board      As  to  the  second  rule  to  show  cause,  we  do  not  think  the 

The  court  may  court  erred  in  changing  the  residence  of  the  plaintiff.     The 

chance* the  resi-  niere  will  of  the  defendant  is  not  a  sufficient  reason  to  prevent 

dence    of    Uie  ^-^q  court  from  acting ;  and  we  think  it  a  sufficient  reason  that 

pendencyof  her  she  wished  to  be  in  the  parish  where  she   had  long  resided, 
suit  for  separa-  .  .... 

tion.  where  her  friends  are,  and  the  property  in  which  she  is  inte- 

rested is  situated. 

The  judgment  of  the  District  Court  is  therefore  annulled,. 
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avoided  and  reversed,  and  this  court  proceeding  to  give  sucn  WsArctiit  Dis. 
judgment  as  in  their  opinion  ought  to  have  been  given  in  the  ' 

court  below,  do  order,  adjudge  and  decree,  that  so  much  of  the      ^^^g" 
plaintiff's  demand  as  relates  to  a  separation  from  bed  and      iu>w^ut. 
board,  and  a  dissolution,  settlement  and  partition  of  the  com- 
munity of  acquests  and  gains  existing  between  the  said  plaintiff 
and  defendant,  be  finally  rejected  and  dismissed.     And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  plaintiff,  Jane 
Rowley,  be  restored  to  the  administration  of  her  paraphernal 
estate,  separate  from  and  without  the  assistance  or  interference 
of  her  aforesaid  husband,  Charles  N.  Rowley,  and  that  she 
recover  of  and  have  judgment  against  him,  said  Rowley,  for 
the  sum  of  forty-three  thousand  five  hundred  and  forty-nine 
-dollars  and  fourteen  cents,  with  interest  thereon  at  the  rate  of 
five  per  centum  per  annum  from  the  third  day  of  July  in  the 
year  1641,  until  paid,  which  is  the  amount  of  her  paraphernal 
property  received  by  her  aforesaid  husband,  to  secure  the  pay- 
ment of  said  sum,  with  the  interest  thereon;  she  has  a  special 
mortgage  on  all  that  plantation  called  Marengo,  situated  in  the 
parish  of  Concordia,  together  with  all  the  stock  of  horses  and 
cattle  of  every  description,  with  the  agricultural  implements 
thereon  and  seventy -six  slaves  named  and  described  in  the  sale 
thereof  on  the  16th  day  of  June  in  the  year  1836,  for  the  sum 
^f  two  thousand  nine  hundred  and  eighty-three  dollars  and 
fourteen  cents,   ($2983  14,)  part  of  the  aforesaid  sum,  to  take 
effect  from  the  date  last  aforesaid;  and  for  the  sum  of  thirty- 
seven  thousand  three  hundred  and  ninety  dollars,  ($37,390) 
another  part  of  the  aforesaid  sum,  she  is  decreed  to  have  a  legal 
mortgage  on  all  the  property  of  the  said  Charles  N.  Rowley 
for  reimbursing  the  same,  to  take  effect  from  the  last  aforesaid 
date ;  and  a  like  legal  mortgage  as  the  last  mentioned,  for  the 
sum  of  three  thousand  seven  hundred  and  sixty-one  dollars  to 
take  effect  from  the  16th  day  of  the  month  of  October,  in  the 
year  1839:  the  costs  in  the  District  Court  to  be  paid  by  the 
"defendant  and  appellant,  those  of  the  appeal  by  the  plaintiff 
appellee. 
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WuTSAir  tht.  WATfiRS  vt,  PfiTROVIC  A  BIiANCHARl). 

October,  \M. 

^JtItEBS  i.PF«At    IfBOM    TH«    COVBT    OF    THB  TXITTH     DIVTBICT,    F0»    THl    PABUK 

PITAOTIO  ^'  KATCUTOCHBS,  TK«  JVIISB  TSBIlBOr  VWaMtaiKB, 

b     BLl.lrCHAKD« 

The  last  srtiele  (3521,)  of  the  La*  Code,  which  repeals  all  laws  in  ereiy  ciue, 
proTided  for  in  the  Code,  itself^  applies  iiot  in  erery  particular  instance  or 
cause,  but  to  every  ccUegory  or  cUum  of  eatetf  or  nUject  itmUer  upon 
which  the  Code  contains  express  provisions,  and  abrogates  all  previous  laws 
on  these  subjects. 

iPhe  competency  of  witnesses  is  a  distinct  subject  of  leg^islative  enactment  It 
,  is  expressly  and  precisely  treated  of  by  the  Code,  (article  8860  {)  and  it  lays 

down  all  the  great  and  leading  principles  of  the  law  of  evidence. 

The  article  8260  declaring  who  shall  be  a  competent  witness  to  prove  any 
cvoencaU  or  fact^  whatever,  in  civil  matters,  makes  no  exception  of  any 
particular  covenant  or  fact  whenever  parol  evidence  is  admissible  under  the 
general  provisions  of  the  Code ;  and  tlie  act  of  2tth  March,  1823,  so  &r  as 
it  renders  the  maker  of  a  note,  &c.,  an  incompetent  leoitneu  in  an  action 
against  the  endorser,  it  bepxii.bb  by  the  last  and  repealing  article  of  the 
Louisiana  Code. 

The  repealing  act  of  1828,  left  in  force  the  Louisiana  Code,  and  also  the  law 
respecting  the  competency  of  witnesses ;  leaving  the  question  sdll  open^ 
whether  that  competency  as  relates  to  makers  of  notes  and  drawers  of  bills, 
tec,  was  to  be  determined  by  the  Code  or  act  of  1823. 

The  general  rules  of  evidence  established  by  the  Louifeiana  Code  must  be 
considered  as  applicable  to  all  contracts  whatev^. 

This  court  has  held  (in  5  La.  Rep.  483,)  that  a  part  of  the  act  of  1808,  relatite 
to  proceedings  upon  prison  bonds  was  still  in  force,  notwithstanding  the 
repealing  act  of  1828,  and  the  Code  of  Practice. 

A  notary  public,  who  is  the  son  of  one  of  the  endorsers  On  a  note,  is  not  there- 
by rendered  incompetent  to  make  protest  and  give  notice  to  all  the  parties. 

A  sheriff,  who  is  the  son  of  the  plaint! flf,  in  execution,  is  nevertheless  com-* 
petent  to  execute  it.  « 

So  the  grand-father  of  a  legatee  is  a  6oropetent  witnesa  to  a  Will.  The 
official  act  may  be  valid,  and  yet  the  public  o£Scer,  be  incompetent  as  a 
witoess  in  any  controversy  (prowing  out  of  the  act. 

This  is  an  action  by  one  endorser  against  his  two  previous 
endorsers,  on  a  note  for  §3000,  dated  the  6th  April,  1838, 
payable  to  the  order  of  P.  Petrovic,  24  months  after  date,  and 
which  was  discounted  in  bank ;  protested  for  noo-paymentf 
and  taken  np  by  the  plaintiff  under  protest*    He  now  sttes 
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and  prays  judgment  against  his  two  previous  endorsers,  as  Wbbtzrk  -Dis. 

V   •        1-11     .     I.  Octo6er,XM\» 

being  liable  to  him.  — 

The  defendants  admitted  their  signatures,  but  averred  they  watbbs 
endorsed  the  note  in  blank  before  its  date,  for  the  accommoda-  petrotic 
tion  of  the  maker,  T.  W.  Reed,  and  that  it  was  only  to  be 
filled  up  for  the  sum  of  iliXX).  They  then  set  up  a  special 
defence  against  the  plaintiff;  charging  "him  with  having  re- 
ceived the  note  from  Reed;  divesting  it  from  the  original 
purpose  and  use  intended ;  and  of  having  it  discounted  for 
his  own  benefit  and  for  a  much  larger  sum.  They  released 
Reed,  the  maker  of  the  note,  and  offerred  him  as  a  witness  to 
prove  their  defence.  He  was  objected  to  as  incompetent  to 
testify  under  the  act  of  1888,  rendering  makers  of  notes,  in- 
competent witnesses  in  suits  against  the  endorsers.  The  pro- 
test of  the  note  and  certificate  of  notice  was  objected  to  as 
inadmissible  in  evidence,  because  the  Parish  Judge  who  made 
the  protest,  was  the  son  of  the  plaintiff. 

.There  was  a  verdict  and  final  judgment  for  the  plaintiff, 
from  which  the  defendants  appealed. 

Dunhar  ^  Hyams,  for  the  plaintiff,  maintained : 

1.  That  the  objection  to  the  legality  of  the  protest  of  the 
note  sued  on,  because  the  Parish  Judge  who  made  it,  was  the 
son  of  the  plaintiff  who  seeks  to  avail  himself  of  ii,  is  unfounded. 
At  the  time  the  protest  was  made,  the  bank  was  the  holder  of 
the  note;  '*a  certified  copy  of  the  protest  and  certificate  of  notice 
is  good  evidence  of  all  the  matters  therein  stated.*'  Acts  of 
1821  and  1837,  relative  to  protests. 

2.  It  is  clear  that  when  Judge  Waters  made  the  protest,  the 
bank  being  the  holder  of  the  note,  he  was  not  prohibited  from 
performing  such  duties;  then  the  evidence  of  these  acts  as 
performed  by  him  must,  in  the  language  of  the  law,  **be  good 
evidence  of  all  the  matters  therein  contained.''  The  judge  is 
not  called  on  to  testify  in  this  case,  and  if  he  was,  he  is  in- 
competent to  testify  against,  in  favor,  or  of  any  thing  beyond 
it ;  or  which  strengthens  his  official  acts  as  declared  and  set 

forth  in  the  certificate  of  protest.     17  La.  Rep.  888. 
74        vol..         XIX. 
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WssTsmv  Dis.     3.  The  law  of  1827,  relative  to  notaries  and  notarial  pro- 
tests.  IS  subsequent  to  the  La.  Code,  and  contains  no  provisions 


WATSAS 


incapacitating  notaries  on  account  of  relationship. 


PETBovic         4.  The  bill  of  exceptions  taken  to  the  rejection  of  Reed  as 

k     aLAirCHARD.  "  ^  "*  ^ 

a  witness,  because  he  is  the  maker  of  the  note,  is  not  well 
taldsn,  as  he  is  expressly  excluded  by  the  act  of  1823.  This 
act  must  be  still  in  force,  unlevss  expressly  or  impliedly 
repealed. 

There  exists  no  law  expressly  repealing*  it;  nor  has  it  been 
repealed  by  any  new  law  containing  previous  contrary  to  or 
irreconcilable  with  this  act.  Its  existence  and  operation  has 
never  until  now  been  doubted.  On  the  contrary  it  has  been 
expressly  recognized  on  several  occasions  as  being  in  full  force. 

6.  It  is  contended  that  this  law  is  repealed  by  implication  in 
virtue  of  the  article  3521  of  the  Louisiana  Code  repealing  all 
statutes  of  the  State,  which  have  been  specially  provided  for 
in  the  Code.  We  say  the  case  of  the  rejected  witness  is  not 
provided  for  in  the  Code ;  and  because  it  declares  some  inca- 
pacities in  witnesses  to  testify,  it  does  not  follow  that  it  repeal- 
ed all  others.  The  question  now  is,  has  it  been  specially 
provided  in  the  Louisiana  Code,  that  all  persons  with  regard 
to  all  contracts  are  competent  witnesses,  if  they  do  not  come 
withih  the  exceptions  contained  in  article  2260  of  the  Code  ? 

6.  The  contract  with  regard  to  which  this  question  arises  is 
one  coming  under  the  commercial  law ;  the  principles  of  which 
were  to  have  been  embodied  in  a  commercial  code,  (art.  2798 
of  the  La.  Code) ;  therefore  the  provisions  of  the  Louisiana 
Code,  do  not  embrace  this  subject  of  the  law :  or  touch  the 
question  now  under  consideration.  The  act  of  1823  must 
consequently  be  considered  in  full  force. 

7.  Finally,  it  appears  that  this  court  as  far  back  as  June, 
1827,  in  the  case  of  Flower  vs.  Griffith,  6  Martin,  N.  S.,  90, 
gave  a  judicial  interpretation  to  the  article  3521  of  the  Lou- 
isiana Code  now  in  question,  denying  all  power  to  the  juriscon- 
sults who  drew  up  the  Code  to  repeal  any  of  the  former  laws  ; 
and  it  was  in  consequence  of  that  decision  that  the  legisktnK 
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at  its*  next  session  parsed  the  celebrated  repealing  act  of  1S28,  Webtkhx  Dis. 

in  which  the  old  code  was  repealed  and  all  former  civil  laws ;  _ .^^ --^rz= 

but  the  25th  section  of  this  act  expressly  excepts  the  compe-  ^^^ 

tency  of  witnesses;  see  Session  acts  of  1S29,  p.  160  ;  6  La.  .   "J"™?„^ 
Rep. « 494. 

Boyce  ^  Dunriy  for  the  defendant  and  appellant,  contended : 

1.  The  defendants  and  appellants  rely  on  the  reversal  of 
the  judgment  on  the  ground  that  the  judge  a  quo  erred  in  ad- 
mitting the  act  of  protest  and  notary's  certificate  of  the  manner 
of  giving  notice  of  protest  to  the  endorsers ;  said  act  having 
been  performed  by  the  son  of  plaintiff,  who  could  not  be  exa- 
mined as  a  witness  or  give  testimony  in  the  case  ;  La.  Code, 
art.  2260. 

2.  This  court  has  frequently  held  that  a  protest  is  not  an  au- 
thentic  act  within  the  meaning  of  2231  article  of  the  La.  Code; 
see  16  La.  Rep.,  563 ;  and  that  it  is  not  an  official  act ;  15 
Idem,  555 ;  and  that  it  is  not  indispensably  necessary  that  a 
notary  should  make  a  demand  of  payment  of  a  note  and  give 
notice,  but  that  any  other  person  may  do  it ;  the  mode  of  proof 
only  being  different ;  16  Idem,  282.  Will  the  acts  of  the  plain- 
tiff's son  then  be  received  as  evidence,  when  he  would  be 
wholly  incompetent  to  testify  in  the  ease  if  present  ? 

3.  The  court  erred  in  not  permitting  Reed  to  testify  after  we 
had  released  him,  as  he  then  stood  indifferent  to  all  the  parties 
and  was  without  interest ;  this  was  enabling  the  plaintiff  to 
commit  a  fraud  on  the  defendants,  which  it  was  the  duty  of  the 
court  to  prevent;  see  18  Johnson's  Rep.,  107;  Baylej'  on 
Bills.  594  to  598. 

4.  The  law  or  act  of  1823,  to  which  the  judge  a  quo  referred 
is  not  considered  applicable  to  this  case ;  and  if  it  is,  we  con- 
ceive it  has  been  repealed  by  the  great  repealing  act  of  25th  , 
of  March,  lS2b,  and  by  the  adoption  of  the  Civil  Code  ;  13 
La.  Rep.,  198;  acts  of  1831,  page  114.  Reed  was  therefore 
a  competent  witness ;  8  La.  Rep.,  120  ;  13  Idem,  488 ;  2 
Starkie  on  Evidence,   180,   181  and  notes ;  Bayley  on  Bills, 
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Wbrtkiix  Dis.  edition  of  1836,  625  to  829,  544,  649 ;  La.  Code,  arts.  2360, 

October, XH^l.   ogoi 

WATBUB  5.  The  cause  should  be  remanded  for  a  new  trial,  with 

pBTRovic      instructions    to    the    judge  a  quo  not  to  reject  Reed's    tes- 

'  timony.     We  would  then  be  able  to  prove  all  the  matters 

set  up  in  our  answer,  and  thereby  entitled  to  a  judgment  in  our 

^  favor. 

Btdlard,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  two  of  the  endorsers  of  a  promis* 
sory  note  by  another  and  subsequent  endorser,  who  alleges,  that 
he  took  it  up  after  protest. 

The  defendants  admit  their  signatures,  but  aver,  that  about  a 
year  previous  to  the  date  of  the  note  they  endorsed  it  in  blank 
for  the  accommodation  of  the  drawers,  to  enable  them  to  raise, 
one  thousand  dollars  for  the  use  of  the  steam  boat  John  Linton, 
of  which  one  of  them,  T.  W.  Reed,  was  then  captain.     That 
the  note  was  not  dated,  nor  for  any  particular  sum,  but  it  was 
well  understood,  that  it  should  be  filled  up  for  one  thousand 
dollars,  payable  at  tw*elve  months.    That  Reed  not  having  it 
discounted,  and  not  having  use  for  it,  was  asked  by  Waters,  the 
plaintiff,  to  lend  it  to  him  ;  that  he  was  hard  pushed,  and  that 
if  Reed  would  let  him  have  it,  he  would  try  and  get  it  discount- 
ed in  Bank,  and  at  its  maturity  he  would  pay  it  and  return  it 
to  him.    That  Reed  then  told  him  under  what  circumstances 
these  respondents  endorsed  the  note,  and  that  he  could  not  use 
it  in  that  wav.     But  Waters  assured  him,  that  if  he  would  let 
him  have  the  use  of  the  note,  he  would  pay  it  at  maturity,  and 
return  it  to  him.     That  Reed  finally  consented  to  lend  him  the 
note,  and  that  Waters  then  got  Reed  to  fill  up  the  blank  for 
three  thousand  dollars,  but  leaving  the  other  spaces  in  blank ; 
that  Waters  kept  the  note  some  time,  and  then  bad  it  filled  up, 
making  it  payable  to  the  order  of  P.  Petrovic,  one  of  the  de- 
fendants, dated  it,  and  made  it  payable  twenty-four  months  af- 
ter date,  at  the  oflice  of  the  Canal  and  Banking  Company  of 
New  Orleans  at  Alexandria,  got  it  endorsed  by  James  Norment 
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and  J.  R.Mead,  and  had  it  discounted  for  his  own  accommoda-  WRSTKiiir  Du. 
tion.     They  aver,  that  the  plain tiflf  never  gare  any  value  for  _  __/___! 
the  note,  but  that  he  obtained  the  same  by  fraud  and  false  pre-       ^atsbs 
tences,  having  a  full  knowledge  of  all  the  circumstances.  pktrotic 

There  was  a  verdict  for  the  plaintiff,  and  judgment  having 
been  pronounced  thereon,  the  defendants  appealed. 

During  the  progress  of  the  trial,  the  defendants  offered  T. 
W.  Reed,  one  of  the  drawers,  as  a  witness,  to  prove  the  facts 
set  forth  in  their  answers,  after  having  tendered  a  full  release 
of  all  his  liability,  as  drawer  of  the  note.  He  was  rejected 
as  incompetent,  and  the  defendants  took  their  bill  of  excep- 
tions. 

The  act  of  the  legislature  of  the  27th  of  March.  1823,  **  to 
repeal  the  act  which  authorizes  a  special  jury  in  certain  cases, 
and  for  other  purposes^^'  provides  among  other  things,  that  in 
no  case  shall  the  drawer  or  maker  of  a  promissory  note  or  bill 
of  exchange  be  a  competent  witness  in  an  action  brought  by 
the  holder  against  any  of  the  endorsers,  to  recover  the  capital 
of  such  note  and  legal  interest.  (See  1  Moreau*8  Digest,  verbo^ 
Jury.)  Under  this  statute  we  held  recently,  that  the  maker  or 
drawer  was  absolutely  incompetent,  notwithstanding  a  release 
of  all  interest ;  18  La.  Rep.,  470.  But  the  question  now  pre-  * 
sented  for  our  consideration,  to  wit :  whether  that  statute  is  not 
repealed  by  the  general  repealing  clause  of  the  Louisiana  Code, 
was  not  raised  in  that  case,  nor  did  it  occur  to  us.  If  we  then 
overlooked  it,  we  consider  it  now  our  duty  to  reconsider  the 
question,  and  if  we  have  erred,  we  are  ready  to  retrace  our 
steps. 

The  incompetency  of  the  drawer  of  a  bill  and  maker  of  a 
note,  as  a  witness  in  any  case  against  an  endorser  is  unequivo- 
cally declared  by  the  act  of  1823.  Has  that  incompetency 
been  removed  by  the  provisions  of  the  Louisiana  Code  ?  That 
is  the  question. 

That  part  of  the  Code,  which  treats  of  the  proof  of  obliga- 
tions and  of  that  of  payments,  establishes  general  rules  relating 
to  the  casesu  in  which  testimonial  proof  may  be  admitted,  and 


590  CASES  IN  THE  SUPREME  COURT 

Wb^tkhn  1)1 1,  uader  what  restrictions,  and  in  what  cases  it  is  inadmissible ; 
^^^^*       •  or  in  other  words,  what  contracts  may  or  may  not  be  proved  by 
WATKBB       witnesses.     It  then  declares,  who  shall  be  considered  as  a  com- 
PETKOTic      petent  witness,  when  that  kind  of  evidence   is  admissible. 
'Article  2260  declares,  that  ''the  competent  witness  of  any 
covenant  or  fact,  whatever  it  may  be,  in  civil  cases,  is  he,  who 
is  above  the  age  of  14'  years  complete,  of  a  sound  mind,  free  or 
enfranchised,   and  not  one  of  those  whom  the  law  deems  in- 
famous.    He  must  besides  not  be  interested  neither  directly 
nor  indirectly  in  the  cause.     The  husband  cannot  be  a  witness 
either  for  or  against  his  wife,  nor  the  wife  for  or  against  her 
husband.     Neither  can  ascendant  with  respect  to  their  descen* 
•    dants,  nor  descendants  with  respect  to  their  ascendants."  Such 
is  the  general  rule  of  competency,  whenever  testimonial  proof 
is  admissible,  and  such  are  the  exceptions,  to  wit :  ascendants 
and  descendants,  husband  and  wife,  with  respect  to  each  other 
respectively,  interest  in  the  cause  and  infamy.     But  it  is  said, 
the  act  of  Ifi^B  had  created  another  exception,  to  wit:  the 
maker  of  a  promissory  note  or  drawer  of  a  bill  of  exchange 
with  respect  to  the  endorser.     There  is  ho  doubt,  if  the  Code 
had  stopped  there,  that  the  exception  previously  existing  would 
have  remained  in  force,  notwithstanding  the  enactment  of  ihe 
general  rule  with  some  enumerated  exceptions ;  because  being 
The  last  arti-  in  pari  materia,  and  not  repugnant  to  that  article  of  the  Code, 
Uie  W  Code  Containing  no  expression  of  exclusion,  the  act  of  1823  might 
which    repeals  ^^n  co-exist  with  the  article  of  the  Code  above  recited.    Bat 

all  lavs  in  eve- 
ry caw,  provirt-  the  article  :J62l,  containing  the  "  general  disposition  "  or  re- 
ed   for    in    the  i  •  r  j      r         i.  i 

Code,  itself,  ap- pealing  clause,  declares,  that  *Hrom  and  after  the  promulga- 
ry\«rticulapii^  tion  of  this  Code,  the  Spanish,  Roman  and  French  laws,  which 
b^t"to  evc^'ca-  ^^^*^  ^"  ^^^^^  *"  ^^^*^  State,  when  Louisiana  was  ceded  to  the 
tepry  or  cUut  United  States,  and  the  acts  of  the  legislative  council  of  the 

of  cases,  ov  tuo" 

jcct  tnatter  \i\yoi\  legislature  of  the  Territory  of  Orleans,  and  of  the  legislature 

whioh  the  Code  .^  «,..  ,  i«  ii  ij*- 

contains  express  of  the  State  of  Louisiana,  be,  and  they  are  hereby  repealed  t« 
abro^teV  'all  (^^^^f  <^«»«»  M  «^'"cA  it  has  buH  speciallt/  PRoviDBD  in  thit 
previous    laws  Qq^^.  and   that  they  shall  not  be  invoked  as  laws,  even  under 

on    these   sab-  '  •' 

jccu.  the  pretence,  that  their  provisions  are  not  contrary  or  repugnant 
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to  those  of  this  Code."  By  the  words  **  every  ca^e^^  employed  Webteun  Dis. 

in  this  article,  we  understand  not  every  particular  instance  or 1 

cs^use ;  for  the  Code  lays  down  only  general  rules ;  hut  we       ^^^™ 
take  it  to  mean  every  category  or  close  of  cases  ;  or  subject     '"tbotw 
matter   upon   which  the  Code   contains  express  provisions. 
The  competency  of  witnesses  is  a  distinct  suhject  of  legislative  tency  of  vimes- 
enactment.    It  is  expressly  and  even  precisely  treated  of  by  the  ^bjec*on«*Iri»- 
Code,  and  in  laying  down  the  general  rule,  every  case  in  a  '*'*^®    u^"*?*' 
more  narrow  sense  of  the  word,  is  provided  for,  which  may  oc-  presslyandpre- 
cur  in  the  application  of  the  rule,  or  which  is  embraced  within  by    the    Code, 
it.     The  Code  lays  down  all  the  great  leading  principles  of  the  indUlavs  doJi» 
law  of  evidence,  and  treatises  upon  that  branch  of  the  law  will  «"<*?« g^a^«n«l 
he  found  upon  a  careful  analysis  to  contain  little  or  noihinsf  P'*^"  o*' ™  ^^^ 

^  Q\  evidence. 

more  than  the  developement  of  those  principles  in  their  appli-  xhe  urttcle 
cation  to  particular  cases,  as  they  arise  in  practice.     But  the  ^j^'  shalMie"^ 

article  first  recited  declares,  who  shall  be  a  competent  witness  coni|>eu-nt  wit- 
new   to    prove 
to  prove  any  covenant  or  fact^  whatever  it  may  be,  in  civil  any     covenant 

roatters  ;  it  makes  no  exception  of  any  particular  covenant  or  ever,  in  civil 
fact,  whenever  parol  evidence  is  admissible  under  the  general  JTo^^'iJcption  of 
provision  of  the  Code.     This  then  is,  in  our  opinion,  a  case  or  ^^y    v^^^^^^ 

*  ^  covenant         or 

class  of  cases  specially  provided  for.  fact    whenever 

«.••  II  I  .1  /.,  n  parol    evidence 

But  It  IS  urged,  that  even  the  sweeping  clause  of  the  act  of  is  adraisslilc 
1828  (section  25)  spared  the  statute  of  1823,  and  left  it  in  force,  roi  provision" of 
That  section  enacts,  "  that  all  the  r^Alen  of  proceeding,  which  J{j^  ^.^*^^/  g^JJ^ 
existed  in  this  State  before  the  promulgation  of  the  Code  of  ?*«»**^*!»  **23,  so 

\      ,  ,  far  aait  reiidtrs 

Practice,  except  those  relative  to  juries,  recusation  of  judges,  the  maker  of  a 
and  other  public  officers,  e^  of  witnesses ^  and  with  respect  competda  -wit- 
to  the  competency  of  the  latter,  be,  and  they  are  hereby  J^J'nstTbe'^^en- 
abrogated,  &c.,  &c."  ^°''^««''  !f  ^Jf- 

o  '  '  ^  PEA LED   by   the 

It  appears  to  us  quite  clear,  that  the  act  of  1828,  while  it  JRst  and  repeal- 
ing article  of  tlie 
abrogated  all  the  civil  laws  in  force  before  the  promulgation  of  Louisiana  Code. 

the  Louisiana  Code,  as  well  as  all  laws  regulating  the  practice.  The  repeal 
with  certain  exceptions,  left  in  force  the  Louisiana  Code  itself;  lefttn*fi,rce*a!e 
and  if  by  that  Code  the  act  of  1823,  relating  to  the  competency  Louisiana  Code, 

^  °  .  and  also  the  law 

of  witnesses,  was  repealed,  it  is  not  perceived,  how  it  could  be  respecting  the 
revived  by  the  act  of  1828.   The  latter  act  left  in  force  the  law  witnesses}  lear- 
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WB9TER!f  Dis.  then  existing,  respecting  the  competency  of  witaesses,  leading 
__5!!_^'_  —1  the  question  still  open,  whether  that  conlpetency  in  the  psrti- 
wATERs       cular  case  now  before  us  is  to  be  determined  by  the  Code  or  by 
psTBoriG      the  act  of  1823. 

But  it  is  argued  by  the  counsel  for  the  appellee,  that  the  cod- 
Btill  opeii|%heH  tract,  with  regard  to  which  this  question  arises,  comes  under 
^tency  asrcU-  the  Commercial  law,  and  that  the  principles  in  relation  to  that 
teBtomakenof  i)].|^ii^}i  of  the  law  were  to  have  been  embodied  in  a  distinct 

DOte9  and  araw- 

ers  of  bills,  ke.,  Code,  to  bc  designated  the  Commercial  Code.     That  work  has 

vas  to  be  deter- 
mined  by   the  never  been  adopted,  nor  even  prepared  for  adoption,  and  al- 

issa!  ^'  *^  ^  though  it  may  have  been  the  intention  of  the  jurisconsults  ap- 

^e   st~  pointed  for  that  purpose,  to  embody  in  it  the  rules  of  evidence, 

of       evidence  particularly  applicable  to  commercial  contracts,  yet  until  such 

by  the  Louisia-  Code  shall  have  been  enacted,  the  general  rules  of  evidence 

^MiderS^'^M  established  by  the  Louisiana  Code,  must  be  considered  as  ap- 

applioabletoaU  plicable  to  all  Contracts  whatever,  except  when  the  Code  de- 
contracts  what- 

ever.  clares  Otherwise. 

It  is  further  urged,  that  in  ^the  case  of  Flower  vs.  Griffith 
(6  Martin,  N.  S.,  90)  this  court  gave  a  judicial  interpretation 
to  the  article  8621  of  the  Code ;  denying  all  power  to  the 
jurisconsults,  who  prepared  the  amendments  of  the  Code,  to 
repeal  any  of  the  former  laws. 

In  the  case  referred  to  the  court  held,  that  the  t27th  title  of 
*  the  dd  book  of  the  Code  of  1808  was  still  in  force,  although 
not  found  in  the  new  Code,  and  no  provision  had  been  made 
on  the  subject,  to  wit :  the  seizure  in  execution  of  the  undi- 
vided share  of  a  co-heir  in  a  succession.  It  appeared  to  the 
court,  that  it  was  merely  an  unintentional  omission  in  printing 
the  new  Code,  the  jurists  not  having  proposed  to  change  the 
law  in  that  respect,  as  appeared  by  their  report.  The  court 
said,  '*  if  any  thing  has  been  omitted,  that  omission  does  not 
prevent  the  law,  which  had  already  been  promulgated  in  the 
old  Code,  from  being  in  force.  To  decide  otherwise,  would  he 
virtually  a  declaration,  that  the  persons,  who  were  appointed 
to  print  the  Code,  had  legislative  powers."  In  that  case  ihc 
Louisiana  Code  appeared  to  contain  no  provision  on  the  subject 
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of  the  seizure  of  the  undivided  share  of  an  heir;  but  in  the  Wbstbbv  Dis. 
case  now  before  us  the  competency  of  witnesses  is  specialiy  ~  -  — ! '^ 

treated  of,  and  there  appears  to  us  to  be  very  little  analogy      ^i^Y*" 
between  the  two.  .    i-kteotic 

eC    BLAirCHAKO. 

We  are  ftOtrther  referred  to  our  decision  in  the  case  of  Jenni*    ,|^. 
son  vs.  Wainack,  5  La.  Rep.,  498,  in  which  an  interpretation  >»•  held  (io  s. 
was  given  of  the  words  Civil  LawSj  as  used  in  the  act  of  1828.  thatapArtofthe 
The  court  said,  that  the  word  civil  as  applied  to  laws  anterior  i^Uve   to  proZ 
to  the  Code,  must  not  be  considered  as  used  in  contradistinction -^tJJlJ***  v'***^" 

prison      booos 

to  the  word  criminal^  but  must  be  restricted  as  in  common  par-  «^"  »tili  in  for- 
ce, notwithttmn* 
lance  to  the  Eoman  Law,  and  the  jurisprudence  of   those  ding  the  repeja* 

countries,  who  derived  their  jarisprudence  from  it,  and  as  aJa  the  Code  of 

distinguished  from  the  English  law  or  that  of  the  other  States    "J^  ^^^iu-  p„. 

of  the  Union.    But  we  held,  that  a  part  of  the  act  of  1808,  Wic,whoU  the 

*^  ton  or  one:  of  the 

relative  to  the  proceedings  upon  prison-bound  bonds  was  still  endorsers  on  a 

in  force,  notwithstanding  the  act  of  1828  and  the  Code  of  thereby  render* 

PrHCtifie  ^  iueompetent 

irracuce.  to  ,„^e  protest 

and  give  notiee 

There  is  a  second  bill  of  exceptions  to  the  admission  of  the  to  all  the  par- 
ties, 
protest  and  certificate  of  notice  made  by  the  parish  judge  of 

the  parish  of  Rapides,  notwithstanding  the  objection  of  the  de- 
fendant's counsel,  that  he  is  the  son  of  the  plaintiff,  and  con- 
sequently  incompetent  to  furnish  evidence  either  directly  or  in- 
directly, for  his  father.     We  are  of  opinion,  the  court  did  not     A  sheriff,  who 

mi  1*1  1        1      is  the  son  of  the 

err.  The  notary,  we  thmk,  was  not  mcompetent  to  make  the  puintiff  in  ex- 
protest,  although  his^  father  was  a  party  to  the  note.  In  the  JSS3ese*ewnI 
case  of  Duplantier  vs.  Dawson,  we  held  that  the  sheriff  was  p«tcnt  to  exe- 

cute  it. 

competent  to  execute  an  order  of  seizure  and  sale,  although  So  the  grand- 
the  plaintiff  was  his  mother;  and  in  the  case  of  Seg^r's  Heirs  tee  is  a  compel 
vs.  Segur,  that  the  grand-father  of  a  legatee  is  a  competent  a^'wm^^^^c 
witness  to  a  testament.     The  court  held,  the  official  act  might  offiw»l  .^ft  may 

^      be    valid,    and 

be  valid,  and  yet  the  witness  or  the  public  officer  be  incompe-  yet  the  public 

.  officer,    bie   in- 

tent as  a  witness  in  any  controversy  growing  out  of  the  act.  competent  as  a 

14  La.  Rep.,  28  ;  15  Idem,  289.  ToTtToTe  "y 

KFOwinff  out  of 

Being  of  opinion  therefore,  that  the  court  erred  in  rejectmg  the  act 
the  maker  of  the  note  as  a  witness,  and  that  the  case  must  go 
73        VOL.  xu. 
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Wssmir  Ort.  bieu^k  as  to  both  the  defendants,  it  is  not  necessary  to  enqmre 

'  into  the  sufficiency  of  the  notice  of  protest. 

xAVMvScco.  fjijj^  jud^ent  of  the  District  Court  is  therefbre  aToided 
BownmBTAL.  and  reversed,  and  the  verdict  set  aside,  and  it  is  further 
ordered,  that  the  dEise  be  remanded  for  a  new  trial,  with 
directions  to  the  judge  not  to  reject  the  witness  Beedf  on 
the  ground  of  bis  incompeteacy  as  one  of  the  makers  of  the 
note  sued  on ;  and  that  the  plaintiff  pay  the  costs  of  this 
appeal. 


10     594 
121      481 


MAUBIM  «  CO.  v$*  ROUCIUER  £T  AJL. 

AVPKAX    FROM    THX  COUHT    OF    THS    TSITTH   DI8TBICT  FOB    THS  PAmiSa     OT 
KATCBITOCHXB,  TU  JUBOX  THKBEOt  FBlUBIBe. 

A  Ult  hy  the  fiiAer  to  his  son,  not  a  creditor,  ofhU  etiaie,  at  a  so«nd  prioe, 
where  there  is  no  privity  between  the  latter  and  the  ereditors  of  hia  fiiliker 
and  none  between  the  father  and  his  creditors,  m  valid,  although  the  father, 
was  insolvent  at  the  time,  and  the  son  agreed  and  did  apply  the  price  to  die 
payment  of  a  portion  of  the  creditors:  Nor  is  the  mere  relatiottsbip  of 
the  father  and  son,  evidence  of  fraud. 

The  sale  would  be  good  as  to  the  son,  even  if  it  was  the  intention  of  the  fikther 
to  defraud  his  oreditors^ecause  the  contract  of  sale  was  onerous  and  the 
purchase  made  for  the  full  value  of  the  property. 

Actions  to  annul  a  sale,  brought  by  a  complaining  creditor,  for  giving  an  undue 
preference  to  a  portion  of  the  ereditors  of  the  common  debtor,  are  pieamibed 
by  the  lapse  of  one  year  from  the  date  of  the  sale. 

This  is  a  revocatory  action,  to  set  aside  a  sale  of  his  estate 
made  by  P.  Rouquer,  the  father  to  J.  B.  O.  Rouquer,  his  son,  on 
the  ground  of  undue  preference  given  to  some  creditors  over  the 
plaintiffs,  who  are  complainining  creditors.  They  allege  that  oa 
the  16th  Jan.,  1839,  the  father  by  public  or  notarial  act  made  a 
sale  of  a  plantation  and  staves  comprising  all  his  estate  to  his  son, 
who  ^reed  and  has  actaaily  paid  from  the  price  thereof,  thede- 
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ids  and  ddMs  of  soodrr  cieditocs  of  hia .father  in  fnuid  of  Wmmaa  Dn. 
the  rights  of  the  petitiooeiVt    They  show  that  they  obtained  a.  ' 

judgmeat  agaiost  P.  Rouquer  in  November,  18^,  about  tea  >«^u»"&cq. 
months  after  this  sale,  for  $10,000,  and  have  not  been  paid  and  BouavusTAb 
can  find  no  property  out  of  which  to  satisfy  their  jadgment. 

This  suit  was  instituted  the  Mth  October,  1840,  nearly  two. 
yean  «fter  said  sale.    The  plaintift  allege  it  is  fraudulent  and  • 
made  in  fraud  of  their  rights,  and  they  pray  that  it  be  annulled 
and  the  property  made  subject  to  their  demand. 

The  defendants  severed  in  their  answers.  Young  Rouquer 
pleaded  the  general  issue ;  averred  that  the  sal6  was  fair  and 
just,  for  the  full  value  of  the  property  and  that  he  had  in  ac- 
cordance with  the  contract,  assumed  and  paid  debts  of  his 
vendor  to  the  amount  of  #10,1^ ;  and  has  had  the  possession 
and  entire  control  of  the  said  estate  as  owner.  Rouquer,  the 
father,  denied  all  fraud  and  averred  the  sale  was  fair  and  bona 
fide. 

The  creditors  who  had  been  paid  were  made  parties  and  de- 
nied all  fraud  or  any  privity  as  to  the  sale  between  the  father 
and  son,  or  with  either  of  them. 

The  plea  of  prescription  of  one  year  from  the  date  of  the 
sale  btfort  suitt  was  interposed. 

On  all  the  evidence  adduced  under  these  issues  and  plead- 
ings, there  was  a  verdict  and  judgment  for  the  defendants.  The 
plaintiffs  appealed. 

Boj/ce  4*  Dunn,  for  the  plaintiffs  and  appellants,  contended 
that  F.  Rouquer  was  insolvent  at  the  time  of  this  sale,  to  the 
knowledge  of  his  son ;  and  the  son  in  fact  acted  as  agent  of 
hb  father  in  the  payment  of  a  portion  of  the  creditors ;  which 
was  giving  them  an  undue  preference  over  the  plaintiffs,  who. 
were  also  creditors  and  have  not  been  paid  a  cent.  It  is  a 
fraudulent  sale  as  respects  the-  complaining  creditors  and  null 
as  to  them. 

R&ytdent  for  the  defendants,  insisted  the  sale  was  valid.  It 
y^^A  made  to  young  Rouquer,  who  was  not  a  creditor,  and  be- 
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WuTKEH  DiB.  fore  the  plainti&*  had  any  judgment  against  the  father.    It  was 

XAUBin  8ii  CO.  ' 

v».  Garland^  J,  delivered  the  opinion  of  the  court. 

The  petitioners  represent  that  on  the  22d  day  of  November, 
1839,  they  recovered  a  judgment  against  Frangois  Rouqaer 
for  $10,000,  with  interest  imd  costs,  that  an  execution  issued 
on  the  same,  which  has  been  returned  nulla  bona.  That  said 
Rouquer  being  insolvent,  with  a  view  to  protect  his  property 
from  his  creditors,  and  particularly  the  plaintiffs,  had  by  an 
authentic  act  sold  and  conveyed  to  his  son  and  co-defendant, 
Jean  B.  O.  Rouquer,  an  emancipated  minor,  the  plantation  on 
which  he,  Francois,  resided,  with  the  improvements  and  two 
slaves.  In  which  sale  provision  is  made  for  the  payment  of 
certain  preferred  creditors,  all  of  which  is  illegal,  fraudulent 
and  void.  That  young  Rouquer  knew  at  the  time  of  the  sale, 
his  father  was  insolvent,  and  purchased  the  property  with  a 
view  to  defraud  them.  That  since  the  purchase  young  Rou- 
quer has  paid  the  other  creditors  of  his  father,  but  will  not  pay 
petitioners,  but  keeps  the  property  which  is  liable  for  this  debt. 
The  prayer  is,  that  the  sale  made  on  the  16th  day  of  January, 
1839,  of  the  land  and  slaves  be  annulled  as  fraudulent,  and  that 
the  same  be  returned  to  the  mass  of  the  estate  of  F.  Rouquer 
and  made  liable  to  the  payment  of  his  just  debts. 

The  defendant,  J.  B.  O.  Rouquer,  for  answer  denies  any 
fraud.  He  says  he  is  not  and  never  was  a  creditor  of  his  father, 
that  as  a  purchaser  in  good  faith  and  for  a  valuable  considera- 
tion, he  bought  the  plantation  and  slaves  for  $16,000.  That  in 
accordance  with  his  contract  he  has  paid  various  creditors  of 
his  father,  $10,123,  from  which  sum  as  a  portion  of  the  consi- 
deration of  the  sale,  his  said  father  has  released  him,  and  he 
has  given  up  the  evidence  of  those  claims ;  he  names  the  cre- 
ditors he  has  paid  and  the  respective  amounts  paid  to  each. 

The  act  of  sale,  dated  on  the  16th  January,  1839,  declaiei 
that  in  consideration  of  $16,000.  F.  Rouquer  sells  and  delivers 
to  his  son  the  tract  of  Und  mentioned  with  the  fanning  utensils, 
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4bc.;  '*  ten  ihonsand  dollars  whereof  are  to  be  applied  to  the  Westkbn  Dib. 
payment  of  debts  due  by  the  vendor  at  such  times  and  on  such  •   ^       * 
terms  as  the  purchaser  shall  agree  upon  with  the  creditors  of  k^^"i^  ^  co. 
the  Tender,"  and  the  balance  to  be  paid  the  vendor  in  various  sounrBEBTAL. 
instalments.     The  vendee  is  also  to  furnish  the  vendor  with  the 
necessaries  of  life  antil  the  $10,000  is  paid  or  settled,  for  which 
he  is  to  have  credit.     J.  B.  O.  Rouquer,  at  the  same  time  sells 
his  father  the  undivided  half  of  three  slaves  in  part  payment 
of  the  tract  of  land,  &c.     In  this  act  no  creditors  are  named  or 
any  specific  sums  mentioned  as  due  to  any  one,  no  creditor 
signs  the  act  or  seems  to  have  known  any  thing  about  it,  except 
one  who  was  accidentally  in  the  notary's  office,  but  took  no 
part  in  the  transaction. 

On  the  same  day,  F.  Rouquer  also  sold  and  conveyed  by 
public  act  to  his  son  two  slaves,  for  which  he  was  to  pay  A. 
Sompeyrac,  tutor,  &c.,  the  price  for  which  they  had  been  sold 
by  him  to  the  elder  Rouquer,  which  was  unpaid.  This  price 
and  interest,  it  was  ascertained  afterwards,  amounted  to  about 
93060.  This  amount  young  Rouquer  was  to  have  credit  for  on 
the  price  of  the  land,  and  it  formed  a  part  of  the  $10,123, 
hereafter  mentioned.  To  this  contract  Sompeyrac  was  no  party. 

After  these  contracts  were  made,  young  Rouquer  went  to 
the  different  creditors  of  his  father,  and  by  payments  or  as- 
sumption of  his  engagements,  obtained  from  them  the  notes  or 
other  evidence  of  debts  they  held,  and  took  them  ta  his  father, 
who,  on  the  Idth  day  of  August,  1839,  went  again  before  the 
notary  and  passed  another  act  acknowledging  the  receipt  of 
$10,123,  and  the  vouchers  for  it,  in  part  payment  of  the  plan- 
tation previously  sold.  In  this  act  the  name  of  each  creditor 
is  mentioned  together  with  the  sum  paid.  On  the  same  day 
young  Rouquer  gave  his  father  four  notes  for  the  balance  of  the 
price  of  the  land,  to  wit :  $5877,  payable  in  four  annual  instal- 
ments. This  act  was  passed  about  three  months  before  Man- 
tin  *A  Co.,  obtained  judgment  against  F.  Rduquer  on  his 
endorsements  for  Cortez,  Laplace  &  Co. 

At  the  time  these  acts  were  passed  it  was  well  known  that 
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WstTsnsr  Drt.  F.  Roquer  was  in  embarianed  circumstances.    He  eatimfited 
October,  mi,  ^^^  individual  debts  at  about  $10,000,  bat  they  turned  out  to  be 
MAuwii  &  CO,  g^veral  thousand  dollars  more.    He  had  property  to  the  amount 
MnmjjtMtTAJL  of  about  twenty  or  twenty-two  thousand  dollars.    If  he  could 
get  clear  of  his  endorsements  to  the  plaintifis  for  Cortez,  La- 
place &  Co.,  for  which  suits  were  afterwaids  commenced,  he 
would  be  solvent,  if  not  he  was  clearly  insolvent.    The  evi- 
dence to  show  that  young  Eouquer  knew  his  father  was 
insolvent  ia  by  no  means  clear,  but  it  is  certain  he  knew  he  was 
much  embarrassed.^ 

The  plaintifis  obtained  a  judgment  against  F.  Roaquer  on 
the  22d  of  November,  1839,  and  it  not  being  satisfied  tkej 
commenced  this  suit  on  the  24th  of  October,  1640,  more  thao 
twenty-one  months  afler  the  sale  from  Rouquer  to  his  son  had 
been  made,  and  about  fifteen  months  after  the  latter  had  paid 
the  creditors  of  the  former  and  been  discharged  from  so  much 
of  the  price.  The  evidence  shows  the  property  sold  for  its  fuH 
value  and  that  young  Rouquer  has  ever  since  had  the  sole  ma* 
nagement  and  control  of  it,  though  his  father  lives  on  the  place 
being  old  and  dependant  on  his  son. 

There  wiis  a  mis*trial  in  the  case  in  November,  1840,  after 
which  the  plaintifis  amended  their  petition  by  leave  of  the  court, 
and  made  all  the  creditors  to  whom  young  Rouquer  had  made 
payments  on  account  of  his  father,  parties  to  the  suit ;  alleging 
they  Were  aware  of  the  insolvency  of  F.  Rouqfuer  on  the  10tk 
January,  1839,  and  that  young  Rouquer  acted  as  their  agent  in 
making  the  purchase  aforesaid,  and  that  it  was  a  conspiracy 
among  all  the  parties  to  obtain  an  unjust  preference  over  the 
plaintifis.     They  therefore  pray  these  creditors  be  cited,  and 
,  copies  of  the  original  petition  and  amendment  be  served  on 
them ;  that  the  sale  be  annulled  and  each  of  these  new  defen- 
dants be  compelled  to  return  the  amounts  they  have  recei'red 
and  that  they  be  paid  pro  rata.    The  service  of  this  petition 
was  acknowledged  by  or  served  on  difierent  parties  at  varions 
dates  from  November  30th,  1840,  to  April  2d,  1641. 
These  defendants  appeared  and  answered  by  a  general  de- 
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Tfa«y  say,  they  had  nothing  to  do  with  the  sale  ;  that  yvutmat  Dit. 
young  Roaqaer  had  settled  his  father's  dehts  with  them.  They  ^^'     -I 

deny  ail  fraud  or  intention  to  obtain  any  unjust  preference  and  ''^^•JJJ*^** 
they,  with  the  original  defendants,  plead  prescription  to  this  ••^^^■»****" 

SHit. 

On  the  second  trial  a  good  deal  of  evidence  was  introduced 
to  show  Fran9ois  Rouquer  was  insolvent  at  the  time  he  exe* 
cnted  the  act  of  sale,  and  as  much  was  received  to  show  he  was 
BDt  insolrmit,  but  only  embarrassed..  The  result  of  it  all  is, 
that  including  his  endorsements  in  favor  of  the  plaintifis,  there 
is  no  doubt  he  was  insolvent ;  if  he  should  not  be  obliged  to 
pay  those  endorsements,  then  he  was  solvent.  It  is  in  evidence, 
that  at  the  time  the  plaintiifs  had  not  commenced  a  suit  against 
him  on  his  endorsements,  but  the  notes  had  been  protested. 
Whilst  the  parties  were  at  the  notary's  office  for  the  purpose 
of  passing  the  act  of  sale,  the  elder  Rouquer  made  an  estimate 
of  his  debts  amounting  to  about  ten  thousand  dollars  and  it  is 
farther  shown,  that  about  that  time,  he  had  no  serious  appre-* 
hensions  that  he  would  suffer  by  his  endorsements  for  Cortez, 
Laplace  &  Co.,  as  he  relied  on  their  assurances  that  their  notes 
endorsed  by  him  would  be  discharged  by  them.  To  rebut  this 
the  plaintiff  offered  evidence  to  show  that  at  the  time  of  the 
aale  Cortez,  Laplace  &  Co.  were  notoriously  insolvent,  and 
Rouquer  could  therefore  not  have  had  any  sufficient  reason  to 
believe  they  would  or  could  pay  their  notes.  To  this  the  de- 
fendants objected  and  the  court  refused  to  receive  the  testimony 
to  which  the  plaintiffs  excepted.  The  court  very  probably 
erred,  but  it  is  not  material  in  this  case,  as  we  are  of  opinion 
the  evidence  could  not  affect  the  judgment  which  has  been 
given. 

All  the  debts  of  the  elder  Rouquer  paid  by  his  son  were 
established  on  the  trial,  and  amount  to  the  sum  for  which  the 
release  was  given,  and  no  evidence  was  given  to  prove  he 
acted  as  the  agent  of  the  creditors. 

There  was  a  verdict  and  judgment  for  the  defendants  and 
the  plaintifi  appealed. 


«00  CASES  IN  THE  SUPREME  COURT,  Ac. 

AVuTEBv  Dis.      When  this  sale  was  passed  in  January,  1888,  it  is  not  shotm 
^    ^*    .^  there  was  any  privity  or  agreement  between  young;  Rouqoer 


^xuniv  &  CO.   and  the  creditors,  or  between  the  elder  Rouquer  and  those  per- 
Bov^usBETAi.  sons.    The  son  was  not  a  creditor  of  the  father  and  the  mere 

relationship  is  not  evidence  of  fraud;  9  Martin,  654;  1  MartiOf 
N.S.,  535.  The  sale  must  therefore  be  considered  as  one  made  in 
the  ordinary  course  of  business,  not  to  a  creditor  and  therefore 
good ;  La.  Code,  art.  1981 ;  6  La.  Rep.,  344 ;  12  Idem,  266 ; 
The  nle  16  Idem,  150.    The  contract  would  be  good  as  to  young  Rou- 

vonld  be  irood  ._.  ,.  *.i.ri  jirji.- 

At  to  the  son,  quer  even  if  it  was  the  intention  of  his  father  to  defraud  his 
die^intention  of  Creditors,  as  the  contract  was  an  onerous  one  and  the  purchase 
^^^*fJ*J^^  made  for  the  full  value  of  the  property ;  La.  Code,  1973-74- 
tow,     bemuse  76 ;  10  La.  Rep.,  345,  348.    The  agreement  on  the  part  of 

die  contract  of  r  »         '  b  r 

«de  was  one-  young  Rouquer  to  pay  ten  thousand  dollars  of  the  debts  owing 
Bwchase  made  ^7  ^^  father  and  bis  actual  discharge  of  them  by  payment  or 
lae  of^the^pro^  novation,  and  the  giving  his  notes  for  the  balance  of  the  price, 
V^^Vr-  is  a  valid  consideration  for  the  sale  ;  6  La.  Rep.,  536.     If  the 

plaintiffs  have  been  injured  by  these  payments  to,  or  arrange- 
ment with  the  creditors,  they  cannot  annul  the  sale  on  that 
account ;  but  if  any  thing  is  wrong  they  must  call  on  the  cre^ 
ditors  themselves.  This  they  seem  to  have  become  aware  of, 
after  the  first  attempt  at  a  trial,  and  then  by  the  amended  an* 
swer,  the  former  creditors  are  called  into  the  suit,  and  the 
agency  of  young  Rouquer  alleged. 

Supposing  it  to  be  as  asserted  but  not  proved,  that  young 
Rouquer  was  the  agent  of  the  creditors,  we  cannot  see  bow  the 
plaintiffs  can  jesist  the  plea  of  prescription  tendered  by  the  de- 
Actions  to  fepdants.     The  article  1982  of  the  La.  Code,  with  the  decisions 
broSiht'  b*^l'  °^  ^^^^  ^^^^  J"  ^  La.  Rep.,  26 :  14  Idem,  321 ;  settle  that 
*pS^to '""*^  f    ^"®®*'°^*     "^^^  ^^^y  ground  of  nullity  in  this  case,  is  that  an 
gHTinganandue  undue  preference  has  been  given  to  a  portion  of  the  creditors 
portion  of  the  of  Francois  Rouquer.     Actions  based  on  that  ground  alone 
coHtmo7debtor  ^ome  Under  the  prescription  contained  in  the  article  cited,  and 
bythe7a*»e^rf  ™^^'  ^®  brought  within  a  year  from  the  date  of  the  act  sought 

one  year   from  to  be  revoked. 

sale.  The  judgment  of  the  District  Court  is  therefore  affirmed 

with  costs. 
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ADMlNlStRATOft. 

T±Bt 

1.  f  n  ftn  aefion  to  I'emoYe  an  administrator  for  miBconduct  or  raial-admimiBti^- 
^ion,  it  is  neeessarjr,  that  all  the  heirs  of  the  estate  under  administration  join  in 
the  salt;  sach  remoral  may  be  prajed  for  bj'ianj  of  the  heirs.- 

Kendnck^Edny%.Xendrtch.    Si 

AFFIDAVIT. 

1.  Where  an  attorney  at  law  makes  affidavit  for  an  attachment,  ^e  need  not 
"Ktate,  that  he  is  attorney  in  fact AutHn  et  al.  ys.  Latham.    88 

2.  An  affidavit  for  a  new  trial  on  the  gronnd  of  nevly  disoovercd  eridenoe,  is 
insufficient,  if  it  does  not  state  the  evidence  was  not  discoTcred  since  the  trial.  •  •    ih^ 

APPEAL. 

1.  The  damages  allowed  by  law  to  the  appellee  for  a  frivolous  appeal  or  otie 
evidently  taken  for  delay,  will  not  be  given,  unless  they  are  claimed  in  the 
answer  to  the  appeal. Lee  U  Hardy  vs.  Palmer  et  aX,    85 

S.  The  appeal  will  be  dismissed,  Y^en  there  is  nothing  by  which  the  judgment 
below  can  be  tested. '• Healy  vs.  fFagner;    91 

3.  When  an  appeal  is  not  clearly  siispenuve,  it  will  not  be  dismissed  tm  the 

* 

ground  of  insufficiency  in  the  amount  of  the  bond,  when  it  covers  costs. 

McKovm,  vs.  Mathet.  54!t 

4.  The  signature  of  the  parties  to  a  blank  appeal  bond  is  binding  on  them  and 
may  be  filled  up  afterwards,  to  operate  a  suspensive  aiq;>eal. 

State  of  Louuiana  vs.  Judgre  of  the  I^Mt  District.  174 

5.  When  a  suspensive  appeal  is  once  granted  and  bond  signed  aeco)rdingly,  the 
jurisdiction  of  the  judge  a  quo  is  at  an  end,  after  ascertaining  the  security  is 
good. • » ib, 

6.  Appeal  for  delay  and  final  judgment  affirmed  with  the  maximum  of 
damages '-Pimphrty  vs.  Preocott  et  aL  845 

76        VOL.    iix. 
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TAOS 

7.  An  appeal  will  not  be  clismtBsed,  for  want  of  eitation  of  appeal,  when  it 
was  caused  bj  the  fiiult  of  the  appellee. 

AnderaotCt  Admifditrator  vs.  BirdtalPt  AdndnutnUrix.  441 

ATTACHMENT. 

1.  Where  the  attachment  is  dissolved,  it  is  at  the  costs  of  the  plaintiflT,  and 
the  judgment  should  so  state  it,  although  the  case  is  tried  on  the  merits,  by  the 
appearance  of  the  defendant,  and  judgment  goes  against  liim. 

McKovm  Ts.  Mcahe:  542 

ATTORNEY. 

1.  Where  the  attorney  at  law  makes  the  affidavit  for  an  attachment,  he  need 
not  state,  that  he  is  attorney  in  fact. Aiutin  et  dL  y%,  Latham.    B9 

AUCTION   SALES. 

1 .  Where  the  terms  of  an  auction  sale  are  changed,  or  new  conditions  im-« 
posed,  from  those  advertised,  by  proclaiming  them  at  the  stand  at  the  eonunence- 
ment  of  the  sale,  the  purchaser  is  not  bound  by  them,  and  a  re-sale  cannot  be 
made  at  his  risk. ^ott  &  Co,  vs.  Oakey  et  oL    18 

9.  A  purcliaser  at  the  first  sale,  declining  to  comply  irith  a  new  condition  not 
published  in  the  auction  bills,  but  proclaimed  at  the  stand  by  the  auctioneer,  is  at 
liberty  to  bid  and  become  a  purchaser  at  the  second  sale,  without  regard  to  kia 
first  sale. ift. 

S.  Purchasers  at  auction  are  not  bound  by  new  conditions  proclaimed  verbally 
firom  the  stand  by  tlie  auctioneer,  different  from  or  more  onerous  than  those  ad- 
vertiied  in  the  auction  bills. J^fbtt  k,  Co.  vs.  Bank  of  Orieam.    S2 

BAIL  BONDS. 

1.  On  the  fidlure  of  the  agpused  to  appear  when  called  on  the  second  day  o( 
the  term,  judgment  iii  si  only  is  to  be  entered,  which  may  be  bH  a«Kfe  during 
the  same  term,  on  the  appearance  of  the  party  accused. State  vs.  Cotton.  550 

9.  So  where  a  party  accused  and  his  sureties  failed  to  appear  on  the  second  day 
6f  the  term  and  a  judgment  was  entered  up  against  them ;  and  afterwards,  but 
during  the  term,  the  principal  surrendered  himself;  Beld,  that  the  judgment 
should  have  been  set  aside  on  his  appeanmce  in  court i6. 

BILLS  AND  NOTES. 

t.  The  endorser  has  a  l*igbt  to  recover  the  damages  which  he  has  paid  on  a 
protested  bill  of  exchange,  from  the  acceptors,  through  whose  fault  his  liability 
aa  eadoraer,  had  attached. SMelda  et  aL  rs,  PauL    72 

9.  The  gratuitous  refunding  by  the  holders,  to  an  endorser,  damages  on  a 
protested  bill  paid  by  him,  confers  no  right  on  the  acceptors  to  recover  them 
from  him,  although  they  had  also  paid  or  refunded  to  him,  on  judgment 
rendered. ib. 
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PA6S 

S.  IVeseatiitioii  and  demand  of  tlie  ^^book^^eeper,"  of  the  waken  ot  a  Dote, 
at  tlieir  eountiog  room,  is  toffieient  demand,  ▼ithout  giving  the  name  of  the 
elerk  or  book-keeper. ^ Atutm  et  oL  rs.  Latham,    8ft 

4.  So  notice  of  protest  left  ''on  board  the  brig  A.  with  the  mate,  which  tcskI 

he  commands,"  is  sufficient  to  bind  the  endorser,  without  naming  the  mate.-*    i6.. 

5.  The  endorser  cannot  complain  that  he  received  earlier  notice  by  sending  it 

on  board  his  ship,  than  if  sent  by  mail  as  required  by  law. ih». 

6.  The  endorsement  of  defendant  need  not  be  proved  when  he  does  not  spe- 
f^ially  deny  it li.. 

7.  Where  a  promissory  note  is  given  for  a  balance  of  account  in  an  action 
between  the  original  parties,  the  debtor  may  go  into  the  consideration  and  con« 
test  the  account,  but  the  burden  of  proof  is  on  him  to  show  affirmatively  errors 

or  omissions. Flvi^er  vs.  Millaudon,  189 . 

8.  Where  the  owner  of  property  places  it  in  the  hands  of  a  tlurd  person  who 
makes  advances  on  it  by  drawing  a  bill,  the  drawee  and  consignee  cannot  ap* 
propriate  it  to  the  payment  of  his  debt  against  the  owner,  until  the  advanee  is 
paid Zacharie  &  Co.  vs.  M^gen  Ic  Harritn,  91% 

9.  Drawees  who  are  under  no  obligation  to  accept  a  draft,  bind  themselves  to 
pay  it,  when  they  receive  the  goods,  or  property  on  which  it  is  drawn ib*. 

10.  The  acceptance  of  a  draft  merely  by  the  receipt  of  the  bill  of  lading,  and 
the  property  on  which  it  is  drawn,  completes  the  obligation  of  the  drawee  to 
pay  it • i^., 

11.  Where  the  admissions  and  declarations  of  the  payee  and  endorser  of  a 
note,  that  he  tratuf erred  it  to  the  plaintiff,  are  proved  by  witnesses,  it  is  suffi- 
cient to  authorize  a  recovery,  without  actual  proof  of  his  signature. 

MKwm  vs.  MathcB,    543 
IS.  Wliere  it  is  shown  that  the  plaintiff  sues  as  agent,  or  for  the  benefit 
of  the  payee  of  a  note,  the  maker  may  set  up  every  equitable  defence  he  may 
have  against  the  payee. ib,, 

13.  Where  notes  ace  given  for  the  price  of  property  producing  fruits  and 
revenues,  are  by  agreemjent  or  otherwise  to  remain  depouted  and  payment  su»-. 
pended,  until  certain  defects  in  the  title  are  cured,  on  their  restoration,  payment 
of  the  interest  arising  ex-mord  will  be  decreed  as  a  compensation  for  the  fruits 
of  the  thing  so)d,  when  it  remains  in  the  enjoyment  of  the  vendee. 

SaU  etaL  Tt.Le  Breton  et  aL  14? 

14.  The  purchaser  who  wishes  to  relieve  himself  from  the  payment  of  in- 
terest, must  avail  himself  of  the  faculty  given  him  to  deposit  the  price  doe  by 
him. ' »5* 

15.  Where  the  purchaser  is  actoally  disturbed  in  the  possession  and  enjoy- 
ment of  the  thing  sold,  he  can  require  security  before  payment  of  the  price  can 

be  demanded t^.. 

16.  Usurious  interest  which  has  been  paid  cannot  be  recovered  back. 

Kermer  &  Co.'t  Syndic  vs.  Holtiday  ettd,  154 

1 7.  The  mere  taking  a  new  security  or  bill  which  does  not  mature  until  after 
the  one  sued  on  becomes  doe,  is  not  such  an  agreement  to  give  time  as  will  re- 
lease the  endorser  or  whieh  tospends  the  remeih^  or  rights  of  the  holder. 

BuckncTy  Stanton  &  Co,  vs.  Watt.  8M 


004  '    INBSX  OF  THm 


t8.  It  i»  not  tuffloient  to  ihow  that  in  point  of  faet  no  ^mage  wm  mitubed 
by  thjB  negle«t  of  the  holder  of  a  biU  of  exchange,  to  give  nodee  of  its  diahonor 
lA  order  to  hold  the  drawer  liable  after  iti  aeeeptanee.  •  •  WiUiamt  ti.  BraBkear.  dfO> 

19.  Where  the  drawer  has  no  ftuids  in  the  hands  of  the  drawees  and  has  no 
right  to  expect  his  bili  vili  be  paid,  there  being  no  commercial  transactions  be- 
tween the  parthss,  notice  of  non-payment  and  protest  is  unnecessary. ih^ 

90.  Bat  where  th^fe  are  running  accounts  between  the  drawer  and  drawees 
to  induce  the  former  to  believe  his  bill  will  be  honored,  he  is  entitled  to  notice 
of  non-payment,  although  in  fiict  he  had  no  funds  in  the  hands  of  the  drawees.    ifr«. 

tl.  Two  witnesses  are  required,  not  only  to  th^  protest,  but  to  the  record 
of  the  certificate  of  the  notary,  under  the  act  of  1881 ;  and  this  is  not  soper- 
leded  by  that  of  1827 ;  both  of  which  require  the  certificQte  of  protest  to  be 
attested  by  two  witoess^,  to.  be  evidence  of  notice. 

Gat  Light  U  Banking  Company  vs.  J^uttaXL  447 

8Sk  The  certi6cate  of  the  notary  must  be  recorded  and  attested  by  two 
witaesses,  to  be  admissible  as  evidence  of  notice. Gat  Bank  vs.  Phelpe.  4SS 

S3.  Wbere  the  last  day  of  grace  for  the  payment  of  a  note  or  bill,  is  a 
Sunday  or  day  of  rest,  the  protest  is  properly  made  on  the  preceding  day. 

Huie  vs.  Brazeale,  457 

84.  Personal  notice  of  protest  maybe  made  on  the  endorser  at  any  place, 
however  distant  from  his  domicil ;  and  personal  notice  dispenses  with  con- 
structive notice,  by  sending  it  through  the  post  office. ib. 

85.  Where  the  certificate  expresses  the  name  of  the  post  ofiice,  to  which 
notice  to  the  endorser  is  sent,  it  is  sufficient,  without  stating  it  is  the  nearett  to 
his  residence.  A  denial  might,  perhaps,  put  the  adverse  party  on  his  proof, 
that  it  was  the  nearest G<u  Bank  vs.  Detfuu  450 

86.  The  want  of  amicable  demand  cannot  be  pleaded,  when  the  protest  states 
that  demand  was  made  of  the  makers  of  the  note,  and  the  endorser  notified 
that  he  would  be  looked  to  for  payment ii» 

87.  Bankable  interest  is  due  on  notes  discounted  in  Bank,  from  the  day 

of  protest ib. 

BB,  The  &ot  of  an  endorser  taking  a  mortgage  from  the  maker  of  a  note  to 
indemnify  him  agiunst  loss,  does  not  dispense  with  demand,  protest  and  notice. 

Peett  vs.  mUmu  4781 

89.  Where  the  plaintiff  took  the  defendant's  note  endorsed  in  blank  bj  the 
payee  and  before  due,  but  with  a  knowledge  of  the  equities  existing  between 
the  original  parties,  amounting  to  a  &ilure  of  consideration,  he  failed  to  recover. 

Jonet  vs.  Towig.  553 

BOUNDARY. 

1.  The  southern  and  louthowest  boundary  of  the  county  and  parish  of  Natehi- 
t  aches  runs  from  the  junction  of  the  RigrQlet  de  BcnDieu  and  Red  River,  in 
a  direction  as  far  south  of  west  as  will  strike  the  Sabine  River  at  the  point 
where  the  north-west  eortier  of  the  county  of  OpelooAs  touches  the  western 
bank  of  tiiat  stream.*  • « •  •  * • « • LeconUe  vs.  Smart,  484 


PRINCIPAI.   MATTERS.  605 

PAOB 

3.  In  aeCtling  and  determining  boundaries  not  fixed  by  actual  obeenration 
and  survey,  some  weight  must  be  given  to  the  general  understanding  and  common 
aequieseenoe. •  • « < • LeconUe  vs.  Smart.  484 

CITATION. 

1.  A  sheriff  is  presumed  to  be  acting  in  and  executing  the  process  of  his  own 
parish,  when  the  contrary  is  not  showo{  and  he  is  not  required  to  insert  the  name 
of  his  parish  in  his  returns  or  in  making  service  of  citation. 

Juendrick'9  Heiva  vs.  Kendridc,    36 

8.  The  law  dispenses  with  personal  service,  when  the  defendant  is  absent; 
but  the  sheriff's  return  must  state  expressly,  that  he  left  the  pi*ocess  at  the  uautil 
domicil  or  residence,  with  a  free  peraon  above  fourteen  years  of  age,  Uving"  there; 
the  defendant  being  cibtent. ib, 

S,  The  citation  should  state,  that  the  answer  is  to  be  filed  within  ten  day*  after 
service;  allowing  one  day  for  every  ten  miles  distance  fi.*om  the  residence  of  the 
defendant  to  the  oleriiL's  ofiice,  •*••••« % ib. 

CLERKS. 

1.  The  certificate  of  the  clerk  of  a  court  cannot  be  taken  as  proof  of  the 
purport  of  papers  of  record  in  his  office,  much  less  of  such  as  are  missing. 

Briggt^  Laco9te  &  Co.  vs.  CampbeU.  524 

COMMUNITY. 

1.  Property  received  as  a  donation  from  the  Spanish  government  by  one  of  the 
spouses,  does  not  enter  into  the  commmiity ;  but  remains  liis  separate  propei-ty, 
and  descends  to  his  heirs  as  such. 

Fuselier^8  ffeirt,  f.p.  c.  vs.  Masae'^s  Heirs,  f.p  c,  329 

2.  Property  purchased  during  marriage  by  the  Imsband,  in  his  name,  though 
bought  with  the  funds  of  the  wife,  belongs  to  tlie  community.  So  a  slave 
received  by  the  husband,  in  bis  own  name,  in  discharge  of  a  sura,  which  the 
wife  inherited,  is  community  property,  as  likewise  the  increase  of  the  slave 
after  the  sale. » Comeau  vs.  Fontenot.  406 

3.  It  has  been  held,  Uiat  property  acquired  by  the  wife,  as  a  datien  enpaiement, 
made  to  her  by  her  tutor,  and  whicli  never  came  under  the  administration  of  her 
husband,  constitutes  the  wife's  separate  property ;  and  does  not  belong  to  the 
community,  but  is  paraphernal, t^. 

4.  Where  a  woman  has  her  domicil  hero,  and  marries  in  another  State,  it 
does  not  prevent  a  community  of  acquests  and  gains  from  existing,  when  the 
parties  afterwards  remove  to  Looisiana Rowley  vs.  Rorwley.  558 

5.  In  a  judicial  sale  of  property  for  a  partition  among  several  heirs,  the 
husband  of  one  of  them  may  purchase  the  entire  property  sold,  which  becomes 
community  from  that  time ;  he  being  responsible  to  the  wife  for  the  price  of  her 
share  only.-  •  • » ib. 

6.  Where,  in  a  purchase  by  the  husband,  the  portion  of  the  wife  in  the  estate 
aold  is  imputed  to  the  extinguishment  of  the  price  to  be  paid  byihim,  he  is  bound 
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to  her  for  it,  witU  a  tegal  mortgage  to  tecure  it,  if  lie  admiaitters  her  para- 
phernal esute Rtrwlty  ra.  Rnoky,  558 

7.  If  the  wife  have  a  fortune,  and  is  in  the  administration  of  it,  and  the  hus- 
band little  or  none,  she  is  bound  feo  pay  or  contribute  at.leatt  half  of  the  matrimo- 
nial oliarges. ib* 

8.  The  wife  is  not  entitled  to  interest  on  recovering  her  fiaraiihemal  pro- 
perty, when  the  husband  administers  it,  or  when  it  is  administered  indifrerenUy 
by  the  husband  and  wife ;  as  Uie  fruits  of  paraphernal  (tfvperty,  except  the  young 

of  slaves  belong  to  the  community. f f*- 


CONFLICT  OF  LAWS. 


I 


1.  So  a  statute  of  this  State  derogating  from  the  established  rules  of  evidence 
among  nations,  will  be  executed  and  obeyed  as  to  contracts  made  in  other  States, 
when  they  are  sought  to  be  enforced  here.-  •  •  -Buckncr,  Stanton k.  Co,  vs.  H'att.  216 

CONTINUANCE. 

1.  A  coatinuanoe  will  not  be  allowed,  whtn  due  diligence  has  not  been  used' 
to  obtain  the  testimony  of  a  n  itness,  alleged  to  be  material. 

JR.  McCarty  vs.  X  JP,  McCariy.  296 

2.  Motions  and  affidavits  for  continuances  are  addressed  to  the  legal  discretion 
of  the  court  and  should  be  gi^antcd  or  denied,  so  as  to  effect  a  speedy  termina- 
tion of  suits,  as  far  as  is  oonustent  with  justice. i^. 

3.  It  is  no  ground  for  a  continuance,  that  a  witness  is  insane,  and  time  is 
asked,  that  he  may  recover,  and  his  deposition  be  taken ;  especially  when  it  is 
not  shown  he  would  be  able  to  testify  in  a  reasonable  time. 

Andertonii  AdnuTustrator  vs.  Bird»alPa  JldmimHrtUrtJC.  441 

4.  When  the  answer  sets  up  a  special  contract,  a  continuance  need  not  be  al- 
lowed for  the  party  to  procure  the  testimony  of  a  witness,  as  it  is  unimportant 

to  the  defence  to  prove  one. ib» 

5.  Upon  affidavit  made,  and  in  consideration  of  its  being  the  first  term,  a 
continuance  should  be  allowed ;  but  if  on  appeal  it  appears,  that  by  the  admis- 
sions of  the  adverse  party,  &cc.,  no  injury  is  sustained  by  going  to  trial,  the 
case  will  not  be  remanded  on  this  account. Ronoley  vs.  Rowletf„  557 

CONTRACTS. 

1.  The  court  will  not  presume,  that  parties  make  use  of  words  in  their  con- 
tracts, to  which  no  meaning  is  attached  by  them.  Some  effect  is  to  be  %\\en  to 
every  word  if  possible  ;  and  but  rarely  will  the  court  reject  words  or  phrases  in 

a  contract  as  surplusage. RoUaad'a Mart  y%.J^IcCarty.    77 

2.  Where  tha  act  of  sale  of  a  lot  conveys  the  object  sold  without  any  excep- 
tion or  reservation,  together  with  **  the  privileges,  rights  and  pretensions  which 
belong  to  it ;  and  if  the  extent  be  greater  than  is  mentioned,  it  shall  be  for  the 
adA'autage  of  the  purchaser,"  every  tiling  and  all  accretions,  present  and  future, 
pass  tliereby. *6. 
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3.  Where  there  is  no  privity  of  eontnct,  between  ||ic  plaintiff  and  defendant 
the  latter  cannot  be  put  in  delay. 

Ji^ricuUurcd  Bank  i^J^Bnissipfd  ts.  Barque  Jane.      1 

4.  Where  a  eontraet  is  made  for  the  sale  of  a  qnanti^  of  cotton  in  bales,  for 
aoeh  a  price  as  two  brokers  chosen  by  the  parties  shall  name,  the  moment  tho 
brokers  agreed  upon  the  price,  tlie  sale  was  complete,  and  no  new  conditions 
could  be  imposed. Chevremont  vs.  Fulton  et  al.  248 

5.  Contracts  are  to  be  decided  by  the  law  of  the  place  where  made  ;  but  there 
is  an  exception,  which  is,  that  no  nation  is  bound  to  recognize  or  enforce  con- 
tracts, which  are  injurious  to  its  interests  or  people. 

Bvckner,  Stanton  &  Co.  vs.  JFatt.  216 

CURATORS  OF  ESTATES. 

1.  Where  the  tmrator  fiiils  to  comply  with  his  duties,  and  pay  over  money, 
«ny  creditor  of  t)te  estate  may  at  once  resort  to  his  action  on  the  curator's  bond 
against  the  surety Boimy  &  Bahei"  vs.  Braahear.  383 

2.  So  where  an  estate  is  shown  to  be  solvent,  a  creditor  may  sue  the  curator  or 
his  surety,  on  their  bond,  for  the  whole  amount  of  the  claim,  without  waiting  for 

a  distribution,  when  there  is  delay,  or  for  oilier  creditors  to  come  in. t^. 

3.  The  fee  of  attorney  of  absent  heirs  is  chargeable  to  their  share  of  the  estate 
and  to  the  estate  itself. Mtem  vs.  LemePs  Curator.  425 

4.  The  cost  of  erecting  tombs  over  the  grave  of  the  deceased,  forms  no 
part  of  the  funeral  expenses,  and  the  curator  has  no  authority  to  expend  the 
means  of  the  estate  for  this  purpose  without  the  consent  of  the  heir t6. 

5.  Where  the  curator,  in  compliance  with  a  verbal  request  of  the  deceased  in 
his  last  sickness,  and  with  the  implied  assent  of  the  heir,  erects  tombs  over  the 
deceased  and  his  wile,  he  will  be  allowed  tlie  sum  expended,  in  his  account 
against  the  estate. t6. 

0.  Where  a  claim  against  an  estate  is  unliquidated,  or  the  curator  objects 
and  refuses  to  approve  it,  the  party  may  sue  on  it  in  the  Court  of  Probates ;  but 
he  cannot  have  execution  immediately,  as  it  must  be  paid  concurrently  with 
other  creditors Anderwn^t  Adndnittrator  vs.  Bird»alP»  AdminUtratrix.  441 

7.  Claims  against  estates  in  the  course  of  administration,  bear  legal  interest 
from  the  time  they  are  due  and  payable,  although  unliquidated. ib, 

8.  A  surety  is  only  liable  for  the  acts  of  the  curator  during  the  continuance  of 
ills  bond ;  and  for  the  proper  application  of  the  funds  received  during  that  time. 

Brown  vs.  Gunmng^a  Curatrix  et  oL  462 

9.  The  aotion  on  a  curator's  bond  against  the  sureties,  is  not  prescribed  by 
the  lapse  of  one  year.    It  is  an  action  ex  contractu. (b. 

DONATION. 

1.  Where  the  defendant  made  a  verbal  donation  of  a  slave  to  his  son,  and  at 
his  death,  as  one  of  a  family  meeting  advised  the  sale  of  the  slave,  as  the  pro- 
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pcrtj  of  the  minor  ehild  of  tlic  deceased,  he  cannot  claim  back  either  the  dare 
or  the  proceeds,  although  the  donation  per  ae  did  not  divest  him  of  title. 

GiOUpie  vs.  Bay.  863 

2.  The  donor  is  only  entitled  to  the  reversion  of  the  thing  donated,  -whea  the 
donee  diet  -wiihrnit  potterUy,  and  it  is  found  in  his  succession..* 19. 

3.  The  cai>acitj  of  the  donor  to  give,  in  relation  to  donations  vMfiit  ctauoj 
reference  must  be  had  to  the  time  of  the  donor's  death,  because  it  is  not  until  then 
that  the  donation  takes  effect* •  •  •  •  • Ctiavell  vs.  Stay  et  aL  528 

4.  So  Irhere  the  husband,  having  then  two  children,  makes  a  donation  or  dis- 
position mortit  causdf  in  his  marriage  contract,  of  all  the  pro^yerty  of  vhidi  he 
may  die  possessed)  and  which  he  may  lawfully  dispose  of,  to  hia  intended 
"Ufife,  if  she  survives  him ;  and  his  children  die  first,  leaving  no  forced  heirs, 

at  his  death  hia  loife  becomea  hia  vmveraai  donee,  and  is  entitled  to  his  estate.  1*5; 

EVICTION  AND  Warranty. 

1.  where  the  purchaser  is  actually  disturbed  and  in  danger  of  eviction  of  the 
thing  sold,  he  may  require  security,  before  payment  of  the  price  can  be  de- 
manded :  But  being  in  possession  and  enjoyitieht  of  the  property,  he  must  pay 
interest,  or  consign  and  deposit  the  price. ^aU  et  al,  vs.  Le  SreUm  et  oL  Wf 

2.  The  creditors  of  an  estate  are  not  bound  to  give  security  to  the  purchaser, 
before  coming  on  him  for  claims  due  by  it,  on  tlie  ground  that  he  is  in  danger 
of  eviction.  The  right  to  call  on  a  party  to  give  security,  implies  a  warranty 
against  eviction. Kenner  &  Co.*a  Syndic  vs.  ffolUday  et  aL  154 

3.  The  Roman  law  in  laying  down  a  general  rule  on  the  subject  of  warranty, 
provides  that  the  purchaser  must  be  indemnified  to  tlie  extent  of  the  intereat,  he 
had  in  not  being  evicted ;  on  this,  there  are  some  restrictions. 

Edvarda  et  al.  /.  p.  t,  vs.  Matthi*^  Heira  et  aL  284 

4.  In  regard  to  agreements  having  for  their  object  certain  quantity  or  amount, 
as  in  sales,  leases,  kc,  the  damages  were  not  to  exceed  the  value  of  the  subject 
matter  of  the  contract ibi 

5.  A  debtor  engaging  to  pay  damages  for  the  non-payment  of  his  obligation, 
is  presumed  to  intend  only  the  highest  damages  within  the  contemplation  of  tlie 
parties  at  the  time  of  the  contract ;  and  if  they  are  such  as  could  not  have  been 
foreseen,  they  must  be  reduced  to  a  reasonable  sum. ibt 

6.  The  principles  of  the  Roman  law,  which  never  Ikad  the  force  of  positive 
law  in  this  country,  but  which  are  founded  in  equity  and  reason,  will  be  adopt- 
ed as  rules  regulating  the  indemnity  to  which  a  party  is  liable  on  his  warranty,    ib* 

7.  So  it  is  impossible  that  parties  ever  contemplated  that  the  damages  in  case 

of  eviction  should  be  larger  than  the  value  of  the  subject  matter  of  the  contract.    t6« 

8.  So  where  the  vendee  of  a  female  slave  purchased  in  1802,  was  evicted  and 
the  vendor  refunded  tlie  price;  is  afterwards  evicted  of  her  increase  or  chil- 
dren, the  vendor  is  only  bound  for  damages  to  the  amount  of  the  value  or 
original  price  of  said  slave ;  and  not  the  value  of  the  young  slaves,  born  of  her 
after  tlie  sale,  although  much  greater. *     ib* 

9.  A  warrantor  in  case  of  eviction  of  the  purchaser,  does  not  owe  interest  in 
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die  aame  maimer  aa'the  pnrehuer who  witfaholdsthe  priee  of  athing  ^fhkh 
prodneesfruHi...^ Mehngan'^  Sein  yt.  RMchaud?*  Bnrt.  SSf 

to.  The  wwrantor  who  is  not  in  posicBsion  of  the  property  i«  only  hound 
hmong  other  ohligatioiu  to  roiimhnrse  the  pttrchaae  money  j  or  a  proportion  of 
it;  andheoweiinteroftafterheisputmiiwr^orfrom  jndicial  demandi  or  if 
the  deht  is  uniiquidated,  only  from,  the  rendition  of  judgment •  • |    *^ 

11.  Fees  which  parties  have  to  pay  to  their  counsel  for  asserting  their 
Hghts  in  courts  of  justice,  have  never  been,  nor  can  th^  be  considered  as  cosU, 
chargeable  to  the  party  cast  It  is  oaly  taxed  co«U  whidi  a  warrantor  is  bound 
to  reimburse  to  his  vendee. * ' 

18.  Where  a  third  person  is  interposed  and  sued  as  a  trespasser,  and  dis- 
turbing the  plaintiffs  in  their  possession  and  tide  to  land,  and  the  vendors  of 
the  plaintiffs  are  called  in  warranty,  they  will  be  discharged  and  released  when 
\i  is  shown  the  action  against  the  immediate  defendant  is  simulated,  or  when 
the  suit  fails  or  is  not  prosecuted  as  to  him JParrett  et  aL  vs.  EdwgrtU  et  oL  356 

EVJDfiNCE, 

1.  Proposals  for  a  compromise  or  conversations  ibout  it  are  not  generally  ad- 
missible in  evidence ;  but  if  any  &ct  or  distinct  liability  is  admitted,  evidence  of 
it  may  be  given,  allowing  the  party  the  beiitffit  of  all  the  propositions  or  conver- 
sations which  took  place. 

Agricuttuml  Monk  ofJ^SMunppi  vs.  Barque  Jdne,^c.      i 

9.  An  agreement  proved  by  the  positive  testimony  of  one  witness  supported 
by  many  strong  corroborating  circumstances,  will  control  the  price  of  slaves  as 
Sigreed  on,  against  the  price  they  were  sabsequentiy  sold  for  at  sheriff's  sale* 

PloTPet*  vs.  Millauaon,  185 

3.  Evidence  which  is  inadmissible  to  prove  title,  may  be  reeeiVBd  to  show 
possession  by  known  marks  and  boundaries,  which  is  good  to  sustain  the  plea 

bf  prescription • Broadi»ajf*»  Bam  vs.  PooL  SM 

4.  A  witness  testifying  to  the  extra  judicial  confessions,  verbally  made,  of  a  de^ 
ceased  pclrson,  is  the  weakest  of  all  testimony ;  as  it  cannot  be  eontradicted,  or 
the  witness  convicted  of  perjury  if  he  swear  falsely. GiUifpie  vs.  jDay.  289 

5.  So,  proof  by  one  witness  to  a  single  confession  oi^  an  aggr^;ate  amount 
above  500  dollars  is  insufficient  without  some  corroborating  circumstance )  al- 
tiiough  if  the  witness  testified  of  his  own  knowledge  to  two  successive  loans,  or 
anms,  amounting  together  to  more  than  f500,  the  evidence  tniglit  l>e  received 

ks  sufficient ih* 

6.  Positive  testimony  cannot  be  destroyed  by  the  negative  proof  of  witnesses 
wko  testified  that  they  did  not  see  a  certain  slave  on  board  defisndant's  steamboat 

SlaUer  vs.  BoUon.    30 

7.  Ancient  plans  of  a  city  are  admissible  in  evidence  to  prove  the  boundaries 
of  lots  sold  in  reference  thereto,  and  the  direction  of  streets  so  far  as  they  may 
extend,  although  not  including  the  locut  19  quo\  and  especially  when  one  of  thci 
parties  claim  under  those  who  caused  the  plans  to  be  made. 

Camlltm  MaURoad  C:  vs.  Mitmdpdlitff  M,  ft    Ci 
T7        VOL.  XIX* 


8.  The  aeeeptanee  df  aMowiti  hy  dw  purty  to  wbonraid«red  it  pf^mafbda 
eTidenee  of  their  eoireetnett,  rad  it  it  Ibr  Um  to  diow  errort.  The  Imrden  ^ 
proof  it  on  liim. JRirMr  ▼t.^ffifiOtnidbfi.  f9S 

0.  Tettiroony  eonttintfd  in  a  defMMiilon'iniitt  be  diiregarded  vltich  goei  to 
diow  any  thing  eontrary  to  or  explanatory  Of  a  jadgfmeot  between  the  putietii 
but  may  be  proper  to  prove  (hat  one  of  the  paHtiet%at  in  pottettion  of  a  iepft» 
rateetute. SkipwUk  rn,  JOh  OhfdUon,  19i 

10«  The  record  of  a  tuh  add  judgment  it  admittible  hi  eridenee  to  thaw  ft 
wat  rendered  againtt  a  party  who  had  tarrendered  certain  tlavetto  be  told  al- 
though it  might  be  intafflotentjftfr  te  to  prove  the  had  title  to  them. ift. 

11,  Aett  or  deedt  under  private  rignatiire,  acknowledged  before  the  mayor  of 
a  eity  are  ioadmittible  in  evidence  when  it  it  not  thown  lie  Iiad  anAority  to  take 
the  acknowledgmetitt  of  witnettet  to  tach  a^tt  or  deedt. {6. 

18.  The  reeord  of  a  iait  pending  in  the  Supreme  Court  of  anodier  State  it  in- 
ftdmittible  in  evidence  when  it  it  irrelevant  and  tendt  to  eontruveit^  judgment 
between  the  tame  partiet  in  Ait  State. ib, 

15.  Tliit  court  cannot  receive  at  evidence  in  a  caie,  any  thing  which  the 
judge  a  quo  ttatet  in  hit  opinion  to  have  been  proven.  An  admittion  of  material 
&ctt  cannot  be  proved  by  any  mention  in  the  judge*t  opinion,  that  Mich  admit- 
liont  were  made. Brotumtrdvn,  Brmtnard.  S54 

14.  Evidence  not  pertinent  to  the  ittne  may  be  admitted  tmd  die  effect  of 
it  be  aiVerwardt  eontidercd. Davit  vt.  -Police  Jury  ^  Concordia.  535 

19.  In  a  claim  for  right  of  ferry,  evidence  it  admittible  to  thow,  the  land  piir- 
ehated  wat  not  worth  the  price  paid,  without  tlie  right  of  ferry  wat  attached  to 

it    The  eflbct  of  it  riKrald  be  considered  with  other  «ircumstaneet» tft. 

16.  Where  the  right  of  ferry  dependt  on  a  condition,  evidente  thonld  1>e  re- 
oeived  to  thow  the  condition  hat  not  been  performed tft» 

17.  The  oertiftoate  of  the  eommandant,  ttating  that  it  eertain  road  wat  made, 
at  req^red  by  the  condition  of  a  grai^t  of  the  perpetoal  right  of  feny,  it  not 
ooncltulve,  bat  only  prima  JHda  evidence  of  the  fiMt,  i^hl<$h  mky  be  eontra- 
dieted. ib. 

18.  Evidence  it  admittible  to  dhow  that  k  ferrys  which  it  claimed  under  an 
<«xeliitive  grant  firam  the  Spanith  goveniment,  wat  in  iaet  kept  wider  Ae  oomtMl 
and  tnpervitiofc  of  the  Police  Jnry« tl. 

19.  Inttrumentt  of  writing,  tnoh  at  grantt,  certifieatet,  &c.,  are  admittible  in 
■e^'idence,  without  proof  of  their  tignatnret.  They  tx^pHmafaeia  evtdeneei  aad 
may  bceontradicted  t>y  thowing,  that  they  were  not  acting  in  the  capaeiQr  thej 
l>urport.  •  • t6* 

flO.  The  trantfer  of  a  grant  or  privilege  may  be  proved  by  comparison  of  liand- 
writing,  when  the  tignatore  Of  the  witnett  it  thown  to  l>e  genuine,  and  he  is  dead,  ib, 

81.  The  authority  of  a  deputy  clerk  to  itiue  an  attachment,  when  denied, 
thould  be  dearly  established  by  evidence MKvum  vt.  Maihet.  542 

88.  Goovcrtationt  between  the  hatband  and  wife  out  of  the  pretence  of  the 
defendant,  who  wat  not  privy  to  the  tale  or  trantaction  to  which  they  relate, 
are  inadmittible  in  evidence.* Slanchard  vt.  CaitiSe.  999 

8d.  Threatt  and  undue  influence  of  (he  hntband,  to  iiidi  ce  hit  wife  to  tign 
«tt  aet  of  tale  of  her  paraphcraal  property  ta  B*,  even  if  tnflieient  to  annul  it 
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M  betwow  tlieiA»  oannot  affeet  £be  rights  or  be  gi^m  in  evident  agMntt  C.»  a 
hona^de  parobMer  from  B. Bkmchard  vs.  CaitilU,  SOiz 

Si.  A  third  persoo  who  did  not  si^  a  notarial  act  of  side,  aidiough  it  cx- 
presaas  on  its  iaae,  that  the  pnce  was  paid  by  the  Tendee,  m  cosA,  nuiy  show 
by  parol  evidence,  that  in  lact  it  was  paid  partly  in  cash,  which  he  advanced, 
and  by  hit  note  ibr  the  balance. Benoit  vs.  Br&tutard,  387 

S5.  Where  the  testimony  of  the  witnesses  is  contradictory  and.  the  evidence 
nearly  balanced,  the  opinion  of  the  judge  a  qu9  will  have  great  weight s6.. 

86.  Parol  evidence  is.  adoussible  in  contradiction  to  the  written  statement  of 
the  defendant,  intended  as  a  settlement  between  the  parties,  and  also  of  title  to  a 
dave,  under  the  pleadings  alleging  fraud. Brownton  vs.  Fenwich,  431 

87.  Evidence  taken  down  at  the  instance  of  the  plaintiff,  cannot  be  stricken 
out,  on  the  crosa-examiuation,  on  the  ground  that  it  contradicted  or  went  to 
explain  a  written  contract  and  was  inadmissible.  The  motion  to  strike  it  out 
came  too  late  \  the  objections  should  be  stated  when  the  testimony  is  oflered. 

Buey  vs.  Drinkgrave.  488.. 

88.  Parties  are  not  to  be  controlled  in  the  order  in  which  they  adduce  their 
proofs  on  the  trial :  so  in  tlie  transfer  of  a  note,  tlie  defendant  may  examine 
witnesses  to  prove  the  existence  of  equities  between  the  original  parties  affecting 
the  consideration,  and  afterwards  to  show  by  evidence  that  the  plaintiff  took  the 
"note  with  a  full  knowledge  of  their  existence.  •  • /ones  vs.  Twmg,  553  • 

89.  The  general  rules  of  evidence  established  by  the  Louisiana  Code  must 
be  considered  as  applicable  to  all  contracts  whatever. 

Waters  vs.  Petrovic  &  BlancAard  4CI 

FACTORS  AND  COMMISSION  MERCHANTS. 

•J.  YHiere  &ctors  accept  a  mandate  to  receive  produoe  and.make  insuraneo  oa 
it  at  the  instance  of  the  shippers,  they  are  bound  to  pay.  his  draft  on  it,  instead 
of  imputing  the  proceeds  to  the  payment  of  debts  due  them,  by;  the  former  owner. 
They  can  only  apply  the  aureus  of  the  proceeds  of  the  cargo  to  their  own  debta.. 
after  payment  of  the  di'aft  drawn  against  it 

Zackaric  k  Co,  vs.  RogtTM  k  ArrisaR.  8B3«. 
8.  Where  a  eomjnission  is  charged  for  accepting^  none  can  be  claimed,  or  a 
Uka  commission  charged  for  advancing,  on  the  same  sum  or  transaation. 

Taylmr^  Qardngr  U  Ca.  vs.  IFcafM.  518 

3.  A  promise  by  defendant  to  send  plaintiffs  his  crop,  or  in  de&ult,  to  allow 
them  a  commission  on  its  amount,  having  no  other  consideration  than  the  ac- 
ceptance of  a  draft,  for  which  a  commission  is  already  charged  and  allowed,  ia  a 
nudum  pattum^  and  will  not  be  enforced. s6.. 

4.  Where  the  owner  of  property  plaoea  It  in  the  hands  of  a  third  peraon  who 
makes  advances  on  it  by  drawing  a  bill,  the  drawee  and  consignee  eannot  appro- 
priatB  it  to  the  payment  of  his  debt  against  the  owner,  nntil  tlie  advance  ia  paid. 

ZadMri$U  Cs.  va.  B»g9nUBmni9m.  818. 

FRAUD  AND  SIMULATION. 

1.  WlMre  land  isalleged  to  have  been  coniwyed  with  a  view  to  |ive  the  Tandte 
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§0  mpparent  title,  to  enftble  btm  to  recover  in  a  petitory  acdon ;  that  tlie  Tendort 
were  to  hare  ooe-half  when  refoyered;  and  that  no  price  wa>  really  paid| 
such  a  Btipalation  can  only  be  shown  by  a  counter-letter. 

Ddahoustaye**  ffein  ts.  IkvoU^t  ffhkwandHart,  40ft 
3.  A  simulation  not  fraudulent  cannot  be  prored  by  parol,  as  between  the  par- 
ties ;  and  if  fraudulent  as  to  botb  parties,  the  law  gires  no  action  to  enforce 
sucb  contracts. • • ik» 

FREIGHTS   AND    VESSELS. 

\.  Tbe  freigbters  of  a  ressel  under  charter  party,  hate  no  claim  on  the  owner 
for  damages,  alleged  to  have  been  occasioned  by  the  accidents,  fcc,  of  the 
▼oyage.  There  is  no  privity  between  tbe  freighters,  who  contract  with  the  char- 
terers, and  the  owner. Agricultural  Sank  of  Miuiuippi  vs.  Barque  Jane.      1 

8.  The  payment  of  priTileged  claims  against  a  vessel,  does  not  subrogate  tibe 
persons  paying,  as  privileged  creditors,  when  there  is  no  conventional  subroga- 
tion. r »*• 

3.  The  master  of  a  vessel,  even  under  charter  party,  is  bound  to  consult  the 
owner,  in  the  home  port,  when  necessary  or  extensive  repairs  are  to  be  made.*-   ibm 

INJUNCTION. 

1.  Tl^e  debtor  alone  |ias  i^  right  of  enjoining  procee4ings  under  executory 
process  without  giving  security.  His  vendee  or  the  third  possessor  of  the  mort- 
gaged property  cannot Pepper  et  aLrs,  Dunlap,  491 

8.  On  the  dissolution  of  injunctions  the  damages  should  only  be  estimated  on 
the  amount  actually  due  at  the  ^qi^  of  granting  tl^e  injqnction,  or  the  fum  ae- 
tuaUy  enjoined^  and  not  on  notes  or  instalments  of  the  same  debt  becoming 
due  during  the  pend^cy  of  the  injunction. ib, 

8.  The  plaintiff  in  injunction,  who  is  non-suited,  is  entitled  to  a  sospenuve 
appeal  on  giving  his  bond  for  the  amount  of  the  costs,  and  one  half  over. 

Siate  of  Lomsiana  vs.  Judge  of  the  Firet  BiHrieL  167 

4.  Jn  an  injunction  case  to  restrain  the  adverse  party  fW>m  taking  out  an  order 
of  seizure  and  sale,  when  the  plaintiff  is  non-suited,  a  writ  of  prohibition  will 
be  granted  to  the  judge  a  quo,  prohibiting  him  from  proceeding  to  allow  the 
order  of  seizure,  until  the  party  is  heard  on  his  appeal. s^. 

5.  Such  as  the  injunction  originally  was  before  the  judgment  of  non-suit,  so.  it 
remains  until  the  appeal  is  tried j  and  no  proceedings  can  be  had  until  it  is 
finally  decided  in  the  Supreme  Court • ib» 

6.  Interest  on  the  dissolution  of  injunctions  cannot  exceed  ten  per  cent;  if 
the  judgment  enjoined  bears  ten  per  cent  interest  $  all  above  that  sum  which  is 
allowed  must  be  in  the. way  pf  damages  if  the  injunction  is  dissolved. 

j».  McCarttf  vs.  J.  P.  McCarty,  90Q 

7.  Where  a  jadgment,  which  is  enjoined  already,  bears  interest  at  ten  per 
cent  per  annum,  no  ftirther  interest  can  be  allowed  on  a  dissolution  of  the  in- 
junction.. .  • .Smith  vs.  BrowntorL  313 

8.  Interest  on  the  dissolution  ot'the  injunction  may  be  increased  to  ten  per 
cent;  bu^  whatever  else,  that  q^ay  be  allowed  against  the  plaintiff  and  his  surety 

in  injunction,  should  be  given  as  damages m  •  •  •  f  •  ^i 
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PACK 

9.  On  this  dissolatlon  of  iojunctions  under  the  stattfte  of  1831,  this  eoui't 
lifts  sometimes  aUoved  as  damages,  the  expenses  for  pi-ofessional  serviees,  which 
the  creditor  enjoined  has  incurred  in  setting  the  injunction  aside,  when  im- 
properly obtained. JUelangon^a  Heira.  ts.  RobichautTs  Neirt,  S57 

10.  The  defendant  in  injunction  enjoining  his  order  of  seizure  and  sale, 
ehanges  the  proceedings  from  the  via  executiva  to  the  via  onUnaria,  when 
he  prays^  for  judgment  against  the  debtor.  In  cases  of  this  kind  no  damages 
should  be  allowed,  and  judgment  must  be  given  as  in  an  ordinary  suit. 

McJmien  vs.  McKerroU  et  aL  378 

11.  The  courts  will  not  assess  damages  on  a  plea  in  re-convention,  in  a 
suit  by  injunction  or  sequestration.  The  party  must  take  his  remedy  on  the 
l^nds  given  by  the  plaintiff  in  injunction Paiin  vs.  Bktixe^jr,  396 

IS.  Damages  for  the  wrongful  suing  out  an  injunction  may  be  claimed  in 
the  same  suit,  under  the  provisions  of  the  act  of  1831,  in  oases  embraced  by 
this  act}  but  from  its  wording  it  seems  to  apply  particularly  where  judg- 
ments are  enjoined t6. 

13.  When  it  appears  in  the  progress  of  the  trial,  that  a  payment  is  made 
of  part  of  the  debt ;  although  the  injunction  may  have  to  be  dissolved  for 
want  of  an  allegation  of  payment,  yet  a  new  one  for  the  amount  should  be 
granted  and  perpetuated Woodbnm  vs.  Frierui  et  aL  406 

14.  Where  the  party  is  entitled  to  a  new  injunction  irutanter  for  a  part  of  the 
4ebt,  on  the  itissolution  of  the  first,  he  will  not  be  mulct  in  damages. ib, 

INSOLVENCY. 

1.  An  insolvent  debtor  may  make  valid  sales  of  his  property  at  any  time  be- 
fore actual  insolvency,  when  no  preference  is  given  to  any  creditor  over  others. 

Crocker,  SyndU,  &c.  vs.  ChampUn,    13 

3.  The  oath  of  an  opposing  creditor  is  not  necessary  to  his  opposition  made 
(o  the  appointment  of  a  syndic Girard  et  oL  vs.  Thar  Creditors,  346 

3.  The  syndic  cannot  claim  the  reversal  of  a  judgment,  which  reduces  his 
(Blaims  on  his  tableau,  and  when  he  and  none  of  the  creditors,  whom  he  repre- 
sents, are  aggrieved. Fer^^uson  &  Mall  et  aL  vs.  TAeir  Creditors,  378 

4.  So  where  a  creditor's  claim  is  reduced  from  a  privileged  .to  an  ordinanf 
yntf,  and  he  does  not  appeal,  the  syndic  representing  the  mass  of  creditors,  who 
are  benefited,  cannot  appeal  or  have  the  judgment  altered. « •   |3. 

5.  A  privileged  claim  pf  the  vendor  will  not  be  allowed  on  the  goods  of  tjh^ 
Insolvent,  mingled  with  an  old  stock,  and  when  they  are  not  identified. ib, 

6.  Where  it  is  not  s))own  o|r  does  not  appear,  that  the  insolvent  was  a  merchant 
or  trader,  or  ever  kept  any  books,  he  will  not  be  denied  the  benefit  of  the  in- 
solvent laws,  for  not  depositing  any  books  in  court. . . .  Wilson  vs.  His  Creditors,    33 

7.  When  the  evidence  of  the  debt  and  writ  of  arrest  are  produced,  it  is  suffi- 
cient to  show,  the  debtor  is  in  aotifid  custody  $  to  entitle  him  to  the  benefit  of  the 
law  for  the  relief  of  debtors  in  actual  custody <......  ib, 

8.  Where  the  debtor  makes  a  cession  of  his  property,  which  has  been  se- 
l|uestpr«d,  it  should  be  delivered  up  to  the  ^ndie  to  be  sold;  the  privilege  or 
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claim  of  the  saiiif  er«dttor  Mn^  pretervedon  the  ytocwedfc}  uitf  llic>teqi«Mta«F 
tion  is  enniequently  cancelled.. Duderc  ▼■.  CrtbaimietoL    M 

9.  It  is  necessary  to  allege  and  show,  that  an  abaoondlng  insolvent  debtor  was 
a  merchant  or  trader  under  the  act  of  I8S6,  to  sustain  an  actioti  for  a  forced 
surrender.  The  allegation  must  be  made  in  the  pleadings,  in  order  to  let  in 
eridence  in  proof  of  it Shake9petire  etuL  us.  Saunden,    9T 

1 0.  A  sale  by  the  father  to  his  son  not  a  creditor,  of  his  estate  for  a  sound  price, 
where  there  is  no  priTity  between  the  latter  and  the  creditors  of  his  &ther,  and 
none  between  the  father  and  the  crediton,  is  valid,  although  the  fiither  was  in- 
soWent  at  the  time,  and  the  son  agreed  and  did  apply  the  price  to  the  payment  of 
a  portion  of  the  creditors.  Nor  is  the  mere  relationship  of  the  fiither  and  son 
evidence  of  fraud Maurin  &  Cs.  vs.  Rouquer  et  oL  594 

INSURANCE. 

1.  Where  the  insured  sells  the  property  covered  by  the  policy,  a*  d  afterwards 
takes  it  back  on  account  of  ths  non-payment  of  the  price,  and  is  in  possession  at 
the  happening  of  the  loss,  she  will  recover,  although  a  clause  in  the  policy  pro- 
vides, it  shall  be  void  in  case  of  transfer  or  assignment,  without  the  eonaenl  of 
the  insurers Power,  tutrix,  £^c.  vs.  Ocean  Huurunce  Company*    SS 

5S.  By  the  implied  resolutory  clause  in  her  sale,  the  plaintiff  was  restored  to 
the  possession  and  ownership  of  her  property  before  the  loss,  as  if  no  transfer 
had  taken  place. j^. 

3.  It  is  sufficient  if  the  insured  has  an  interest  in  the  property,  at  the  time  of 
insuring,  and  at  the  happening  of  the  loss. tft» 

4.  The  bill  of  lading  is  sufficient  evidence  of  ownership  to  entitle  the  skipper 
to  recover  the  insurance,  even  against  the  testimony  of  witnesses  to  the  eontrary. 

Page  vs.  Wettem  Marine  fc  Fire  Inturance  Co.    48 

5.  A  fiur  and  bonajide  sale  of  damaged  proper^,  under  circumstances,  that 
render  its  shipment  to  the  port  ( f  destination  impossible,  except  in  a  Yerj 
damaged  condition,  is  the  best  that  can  be  done  for  all  concerned,  and  the  under- 
writers cannot  complain «....  i6» 

6.  The  master  of  a  boat  or  vessel,  whose  cargo  is  damaged  by  the  perils  in- 
sured against,  so  as  to  render  its  re-shipment  inexp^ient  and  unprofitable,  has 
authori^  to  sell  it  for  the  best  price  at  the  place,  and  for  the  benefit  of  all  con- 
cerned.  J Vaughan  vs.  Wentern  Marine  la  Fjre  Inturance  Co,    54 

7.  The  effect  of  a  valid  abandonment  of  the  object  or  property  insured,  is  to 
transfer  it  to  the  underwriters,  who  take  the  place  of  the  insured. 

Hooper  etalm,  Wh'tnej.  SKI 

8.  The  underwriters  are  subrogated  to  the  righu  of  the  insured  by  the 
abandonment,  which  also  goes  to  include  the  opee  reeuperandi. *  •   i6. 

9.  8o  a  sale  of  a  vessel  at  the  port  of  necessity  by  the  master  under  neeessi- 
Ums  oironmstances,  vests  the  piuxhaser  with  a  good  title.  The  insured,  after 
abandonment,  cannot  aet  up  any  elaim  or  maimain  an  aetioa  against  the  pmv 
ekaaer  to  neaver  her. t&« 

10.  Memorandum  articles  are  liable  to  DO  eonstnietive  or  total  loia,jola|g 
as  ftkgy  continue  of  any  value  §  although  they  are  so  dami^ged  as  to  be  rendered 
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paos 
absoWlrty-  of  DO  valii»,  viSll  if  tiicj  reiHiiii  th  tpecie^  or  cm  be  dorignated  hf, 

die  MBO  mne^  the  QBdervrtten  are  not  IhiUe  lbk>  a  tote!  Ion. 


Skmner  k,  Jtennedg  rt.  Western  Marine  &c  Fire  Inturanee  Co.  873 

11.  So  Inhere  a  boat  loaded  Vith  pork  in  bulk,  some  flour  and  beans,  was  partly 
eonsatned  by  fire,  but  the  bf)Uora  floated  on  to  the  port  of  destination,  vith  about 
11  p«r  eent  of  the  cargo  of  pork;  it  beliiig  much  roasted  and  barbacoed,  but  was 
still  recognia&ed  as  pork :  Qeldy  that  the  insurers  were  not  liable  for  a  total  loss*  • .   ib» 

12.  The  fact  of  the  property  of  the  inmred,  being  purchased  by  his  son  at  a 
sale  made  by  the  master  of  the  damaged  cargo,  is  not  sufficient  to  proTe  that  the 
purchase  was  madn  on  account  of  his  father,  or  in  any  manner  to  afl^ect  the 
Talidity  of  the  sale.. . . . .»  Vaughan  vs.  Wetteim,  Marine  Ik  Fire  Iiuurance  Co.  275 

'  Id.  A  competent  crew  Is  ncfcessary  to  the  sea  worthiness  of  a  boat  or  ship ;  but 
if  one  is  provided,  the  occasional  absence  from  the  vessel  of  a  hand  or  seaman,  on 
the  basineaa  of  the  To^age,  does  not  dcffeat  the  policy  i  especially  when  his  pi«- 
senoe^soold  not  baTe  iire^ented  the  accident. 

CaiaweUei€d.^0^eeternMiiriMhFhvIniurimeeC9.    4t 
14  A  strong  case  of  necessity  is  re<inired  to  justify  a  master  in  selling  his  boat 
or  vessel  and  cargo,  if  otber  means  of  sating  either  be  within  his  reach.     But 
where  he  acts  with  fairness,  and  uses  all  pro]>er  diligence  to  save  both,  he  will  be 
justified  by  the  necessity  of  the  rase,  in  selling  both  the  hnat  and  cargo. t^. 

15.  The  master  ot'  a  boat,  vht^ae  cargo  is  materially  damaged  by  one  of  the 
perils  insured  against,  is  not  bound  to  wait  a  great  length  of  time,  at  a  heavy  ex- 
pense, to  cverliairt,  repack  and  reship  the  cargo,  when  but  little  or  nothing  would 
be  saved.  He  may  exercisi*  a  sound  discretion  and  sell  it  in  Its  damaged  state  for 
Uie  beat  pf  ice  and  benefit  nf  all  concerned. 

JRoberteon  el  aL  vs.  Weetem  Marine  fie  Fire  Inturanee  Co.  227 

16.  The  purchase  of  property  damaged  by  the  perils  insured  against,  by  the 
owner,  who  lias  been  insured,  is  illegal  and  lus  the  effect  of  reyokinghis  abandon- 
ment, and  turning  the  total  Into  a  partial  loss,  which  is  all  that  can  be  recovered,  ib* 

17.  After  abandonment  the  insured  becomes  the  agent  of  (he  underwriters,  and 
slanling  in  that  relation,  he  cannot  purchase,  except  with  the  consent  of  his 
princiiNils.  The  master  and  owner  both  become  agents  of  the  insurers,  on 
abandonment ib» 

18.  Custom. or  usage  in  the  country,  of  owners  buying  in  their  property,  when 
told  as  damaged  for  account  of  the  underwriters,  cannot  justify  that  which  by  the 
lav  of  iuauraiicc  has  been  held  to  be  unlawful •  •  i&. 

INTEREST. 

1.  Where  notes,  given  for  the  price  of  property  producing  fruits  and 
revenues,  are  by  agreement  or  otiierwise  to  remain  deposited  and  payment  sus- 
pended until  defects  in  the  title  are  cured ;  on  their  restoration,  payment  of 
the  interest  arising  ex-morA  will  be  decreed,  as  a  compensation  for  the  fruits  of 
the  thing  sold,  when  it  remained  in  the  ei^oyment  of  the  vendee. 

Ball  et  aLv,Le  Breton  et  aL  I4f 

2.  The  pureliaser  who  wishes  to  relieve  himself  from  the  payment  of  interest, 
must  avail  Umaalf  of  the  fiMoIty  given  him  to  depoeit  tkf  price  due  by  him.*  ••    ib. 
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5.  LegAl  interest  from  judieial  denuuid  on  liqaidated  ebums  Irill  be  allowed, 
when  the  party  wu  first  in  delay Brvwmtn  ts.  Femm€k,  431 

INTERVENTION. 

• 

1.  Intervenors  hare  no  right  to  eome  in  and  contest  the  jurisdicdon  of  the 
eourt  in  which  the  plaintiff  had  a  rig;ht  to  sue.  They  must  take  the  case  as  they 
find  it  $  and  if  their  interests  are  effected,  it  is  the  result  of  their  own  acts. 

Ketmer  h.  Co.^t  Syndic  ts.  JhlHday  et  aL  IS* 

JUDGMENTS. 

1.  Judgment  affirmed  with  tlie  maximum  of  damages  for  a  frivolous  appeal. 

KoUigt*  brothert  vs.  Meekt.    75 

8.  A  judgment  wliich  has  become  definitive,  eannot  be  set  luide  by  eonaent  of 
partiet,  especially  when  all  the  parties  interested  are  not  present )  nor  can  an 
attorney  deprive  his  client  of  die  benefit  of  his  judgment  without  a  special 
power  to  do  so Morgan^  Dortey  &  Co.  vs.  Their  CretStort.    84 

3.  A  judgment  homologating  a  tableau  of  distribution  is  one  in  favor  of  each 
creditor  to  whom  a  dividend  is  assigned ;  and  lias  the  effect  of  ret  judicata  in 
relation  to  the  proceeds  or  money  in  the  hands  of  the  syndic. ib* 

4.  Judgment  affirmed;  the  record  being  imperfect,  so  as  to  preclude  an 
^lamination  of  the  ease  on  the  merits. Betich  &  Co*  vs.  Wagner  daL    86 

5.  A  judgment  obtained  in  the  last  resort  is  final  and  conclusive  between  the 
parties  to  it  \  although  it  may  not  be  so  as  to  third  persons:  nor  can  a  change 
by  the  common  debtor  malting  a  surrender,  affect  the  rights  of  the  judgment 
•reditors,  who  have  a  privilege  or  mortgage  on  the  property  ceded. 

Skiprwith  vs.  Hie  Credifre,  199 

6.  tn  a  petitory  action  when  tlie  defendant  exhibits  tlie  best  title,  he  will  be 
entitled  to  Jinal  Judgment  in  hie  favor,  and  not  merely  one  of  non-suit 

Oiddry  vs.  Woode.  534 

7.  A  judgment  which  states  that  it  was  rendered  by  consent  of  parties; 
especially  when  it  does  not  appear  the  defendant  ever  was  cited  or  made  a 
party  to  the  suit,  ie  illegal. Brouuard  vs.  Broueeard.  354 

8.  The  case  depends  entirely  on  facts  and  calculations  made  by  Auditors  and 
the  inferior  court,  which  arc  approved  and  judgment  affirmed. 

Parry  vs.  Eiannen*  393 

JURISDICTION. 

1.  A  macried  woman  may  sue  her  tutor,  in  the  Court  of  Probates,  for  the 
balance  due  her ;  and  maintain  the  action  with  the  assistance  of  her  husband, 
on  a  note  given  in  his  name,  as  her  agent,  for  a  part  of  the  sum  coming  to  her* 

TMbodeaux  vs.  Tkibodeaux.  439 

9.  This  cQurt  will  take  jurisdiction  of  a  suit  for  separation  firom  bed  and 
board,  although  the  matter  in  contestation  is  not  appreciable  in  money,  or  does 
not  eootist  in  a  money  demand  exceeding  300  dollars Rertdey  va.  Btfwtey,  557 

3.  The  law  expressly  gives  the  courts  jurisdiction  in  cases  of  sepantion 
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from  bed  tnd  board,  and  in  atedons  of  dirorce;  and  thli  eourt  vill  n«t  heaitKte 
to  act  ander  it,  when  they  bare  not  the  slightest  doubt  of  the  constitutionalitj 
of  th«  law , ., 55f 

JURY. 

1 .  When  in  important  fact  which  is  snbmitted  to  a  jury,  is  not  positively 
proved,  but  only  inferred  from  the  evidence,  their  verdict  is  entitled  to  great 
veighr,  and  wttl  not  be  set  asid^  unless  manifestly  erroneous. 

Vaughan  vs.  Wettem  Marine  and  Plre  huuHmce  Co.    54 

3.  Th«  verdict  of  ^  jury  in  a  case  depending  only  on  facts  will  not  be  diji- 
turbed,  when  not  manifestly  erroneous JVb^  &c  Co,  va.  KMewan  $tql,    l4 

LANDS  AND  LAND  LAWS. 

1.  Admittinif  the  plaintiffs  are  owners  of  the  upp«r  end  of  a  larger  tract  of 
land,  yet  if  tht^  show  no  location  by  an  authorized  survey  embracing  the  Ip^cutm 
91M,  they  cannot  maintain  an  action  even  of  trespass  against  a  possessor  so  as  to 
oust  or  disturb  him. B6miby*§  MiirayB,  MDermott.  304 

2.  The  certificate  of  purchase  from  the  register  and  receiver  is  not  final  evi- 
dence of  title  out  of  government,  when  it  is  shown  the  entry  and  purchase  was  im- 
properly allowed ;  although  generally  such  certificates  are  considered  as  su0- 
eient  evidence  of  a  sale  fi^om  the  government  as  to  fi>rm  the  basis  of  a  petitoi^ 
•ction. ^ Guidry  fs.  Whqdi,  ^4 

3.  The  register  and  receiver  are  to  decide  on  the  iaet  whether  the  applic«|^ 
for  a  pre-emption  U  in  possession  and  has  cultivated  the  land  within  the  pct^vi^RII 
year;  but  if  they  undertake  to  grant  a  pre-emption  tQ  land,  which  the  law  4^ 
olares  sliall  not  be  granted,  they  are  acting  on  a  subject  matter  dearly  not  wiihija 
their  jurisdiction I^i 

4.  The  commissioner  of  the  General  Land  Office  under  the  suiiertisi^n  of  tl^e 
secretary  of  the  treasury,  has  the  power  to  declare  what  lands,  according  to  law, 
are  liable  to  entry  or  location  by  pre-emption  rights  or  floats;  and  may  cancel 
the  certi6cate  of  (he  register  and  receiver  in  this  respect iB, 

5.  The  evidence  and  deposition  of  the  land  commissioner,  of  cancelling  the 
register  and  receirer*s  certificate  of  land,  not  liable  by  law  to  be  sold  or  enter- 
ed as  pre«emption  I'ights  or  floats, is  admissible  in  proof  of  these  facts ^. 

6.  Fractional  townships  fronting  on  water  courses  are  surveyed  in  small  tracts 
or  lots  of  about  160  acres  each,  and  numbered,  but  the  lot  or  fractional  section 
numbered  16,  is  not  designated  by  law  as  school  lands.  It  is  only  under  the  ge- 
neral laws,  and  where  the  township  is  survieyed  in  square  sections  that  every 
16th  section  is  reserved  as  school  land. Barton*M  Executrix  vs.  Hempkifi,  510 

7.  In  fractional  or  irregular  townships  on  water  courses  the  seecetary  of  the 
treasury  is  required  by  law  to  select  and  designate  the  school  lands.. .  •  .^ ib* 

8.  The  ehief  clerk  in  the  general  land  office,  being  designated  by  law  to  act 
as  commisttoner  in  case  of  vacancy,  fee,  he  is  therefore  an  officer  known  to 
the  law,  to  be  recognized  as  such  and  presumed  to  be  acting  in  accordance  with 
law • ^ ^ ,....•«.«£&  4 
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9.  Regittert  find  reaeWert  are  to  deeide  on  the  fiMtt  and  aaff  aieney  of  pi  oof 
ia  eaiet  of  pre-emption  when  no  fraud  ezittt ;  but  if  they  leU  land  esemptad 
from  tale  by  law,  their  acts  are  Toid  for  want  of  anthoritj. 

B(trton*9  Executrix  ft,  Bswipkin,  5i(> 

10.  The  oommiaiioner  of  the  General  Land  Office  may  at  least  mtpend  if  not 
annul  titlet  granted  by  the  register  and  receiver,  until  Congress  or  the  courts 
can  act td. 

11.  The  mere  statement  of  the  commissioner  of  the  General  Land  Office  that 
he  has  cancelled  a  certificate  of  purchase  given  by  the  register,  kc,  is  not  an 
erietion  which  should  rescind  a  sale  between  third  parties. ib» 

1%  It  Is  essential  to  the  validity  of  an  entry  that  the  land  intended  to  be  ap- 
propriated, should  be  so  described  as  to  give  notice  of  the  appropriation  to 
subsequent  locators. Patinrn.  Blaixe,Jr.  996 

LAWS. 

1.  Remedial  statutes  or  laws  have  no  extra-territorial  effect  oi*  operation. 

Briggt,  Lacotie  &  Co.  vs.  Campbell  584 

8.  The  interpretation  of  contracts  depends  r4pon  the  foreign  law ;  but  the 
remedies  by  which  the  obligation  resulting  from  contracts  are  sought  to  be  en- 
foroed,  must  be  according  to  the  forms  and  law  of  the  place  where  the  re- 
medy is  soagfat  ih» 

8.  The  last  article  (3521,)  of  the  La.  Code,  which  repeals  all  laws  in  every 
ease  providied  for  in  the  Code,  itself  applies  not  in  every  particular  instance  or 
cause)  but  to  erery  category  or  cUue^  of  catett  or  tubjeet  matter  upon  which 
the  Code  contains  express  provisions,  and  abrogates  all  previous  laws  on  these 
iubjeets Watert  vs.  Petrovch.  BUaichord,  5M 

K  This  court  has  held  (hi  5  La.  Rep.  403,)  that  part  of  the  act  of  1808,  re- 
lative to  proceeduigs  upon  prison  bonds  was  still  in  force,  notwithstanding  the 
repealing  act  of  1828,  and  the  Code  of  Practice. A. 

LEASE. 

1.  Interest  cannot  be  recovered  for  rent  arrear,  from  the  time  itberame  paya- 
ble; but  only  from  judicial  demand. Perret  et  «x.  vs.  Dupri  et  oL  341 

2.  So  a  party  is  not  bound  to  repair  the  leased  premises  when  it  can  only  be 
done  by  erecting  new  buildings.  The  adverse  party  may  annul  or  put  an  end  to 
theleasa ib^ 

MINOR. 

1.  The  Ikther  or  mother  of  a  minor,  or  person  in  whose  charge  the  minor  it 
left  are  responsible  for  the  injury  he  may  do  to  another;  but  this  responsibility 
IS  based  on  the  ground  that  the  person  having  control  of  him  could  have 
prevented  the  act  and  did  not ;  and  is  responsible  for  neglect. 

Cleaveland  Yn,  Mayoetux.  414 

S.  But  where  a  person,  having  control  of  a  minor,  causes  or  commands  him 
1A  siriiiiifl  a  orlflM^  or  an  not  eanslng  damage  and  injury  to  anoilMr,  tnab 


VAUfCIPAL   MATTSM.  010 

pertOB  u  respooaib^e  u  hanng  eommitted  the  offence, althcroi^  en  irretpoDB'ble 

perioii  has  been  interpowd CkavelandT*,  Majfetttx,  414 

9.  Wheie  a  pei*ion  has  treated  with  a  min»ry  he  cannot  plead  the  nullity  of 
thea(reementy  when  sought  to  be  enforced  after  the  difability  hai  oeaied. 

And  !r9on*%  Admhutiaator  y%,  BirdMuWM  AdminUtratrix,  441 

MORTGAGE  AND  PRIVILEGE. 

1.  A  third  purcKaser  of  an  eatat'*,  •abject  to  certain  mortgages,  which  the 
Mimes  to  paj,  cpnnot  set  up  her  own  claims  in  opposition  to  the  mortgagee 
ditnr  on  said  estate. Kermer  k  Co'«  Syndic  ts.  HolUday  et  al.  154 

8.  Where  notes  are  given  in  renewal  of  those  sued  on,  although  such  re- 
newal may  not  operate  a  novation,  so  as  to  affect  the  mor^ge  by  which  ulti- 
mate payment  is  secured,  no  recovery  can  be  had  until  the  new  notes  are  pro- 
duced.  Plicque  ht  Le  Beau  yt.  Perret,  U€.  Sll 

S.  The  value  of  the  hire  and  use  of  slaves,  movtgaged  and  put  in  possession  of 
the  m,ortgagee,  to  indemnify  him  against  an  endorsement,  will  be  allowed  in 
eompensation  of  the  amount  actually  paid  by  him  as  endorser. 

HiUchingt*  Widfiw  and  Mart  vs.  Johnton*9  Uan.  457 

4.  A  mortgage  executed  by  the  maker  of  a  note,  to  secure  the  endorsers,  be- 
comes null  when  there  are  no  steps  taken  to  fix  their  liability ;  and  the  transfer 
to  the  holder  of  the  note  after  the  endorsers  are  discharged  for  want  of  protest 
and  notiee,  confers  no  rights  on  the  transferee.-  • '. .•  ••  '*PeeU  vs.  Wihtnu  478 

5.  The  feet  of  an  endorser  taking  a  mortgage  from  the  maker  of  a  note  to  ig^ 
demmfy  him  against  loss,  duea  not  dispense  with  demand  protest  and  notice,  t^. 

NEW  TRIAL. 

1.  A  new  trial  should  not  be  granted,  to  enable  the  party  to  prove  the  tender 
of  a  slave  in  a  redhibitory  action,  on  the  ground  of  an  oversight  in  his  coimsel  to 
prove  it  on  the  trial,  when  it  does  net  ap|iear,  any  diligenee  was  used  to  procure 
proof. « • Houghiding  vs.  Fither,  47S 

S.  Thedisoretion  of  the  Supreme  Court,  to  remand  eanses  for  a  new  trial, 
will  be  exercised  only  in  extreme  oases,  when  the  party  has  shown  due  dill* 
geneeandls  goilty  of  no  iaeket. «4. 

NOVATION, 

1.  Where  notes  are  given  in  renewal  of  those  sued  on,  although  such  renewal 
as  between  the  (mrties  may  not  o|)erate  a  novation,  so  as  to  affect  the  mortgage  by 
which  ultimate  payment  is  secured,  yet  the  plaintiff  cannot  recover  without  pro-  ' 
ducing  or  satis&ctorily  accounting  for  the  notes  given  in  renewal. 

PUcque  k  Lebeau  vs.  Pmwf ,  &c.  SU 


OBLIGATIONS. 

1.  Where  persons  representing  a  sueeenion  exeented  their  notes  to  the  etas- 
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ditor  Ibr  dw  onginal  debt  due  by  it  and  leeored  by  moHgage,  tfieip  obligatioii 
h  in  the  uCiire  of  the  pactum  conftitutm  pe€timmt  engagitig  tbeb  pawnal 
UabiUty^  tbtt  tbe  debt  should  be  paid  vitkia  a  certain  ticaa,  or  die  eredicor  be 
at  liberty  to  leek  payment  aeeording  to  his  original  right  on  his  mortgage. 

MeBonogrh  vs.  Relf  &  Zacharie^  &c.  100 

2.  If  the  new  obligation  be  for  more  than  was  legally  or  actually  due  on  the 
original  one,  die  mistake  being  disoorered,  the  pact  or  new  obUgation  is  void 
fro  tanto  for  want  of  a  debt  which  was  the  foundation  of  it s&. 

3.  The  recognition  of  a  debt  is  always  to  be  understood  with  reference  to  a 
primordkU  title  /  and  if  the  party  is  obliged  further,  or  otherwise  than  as  the 
primary  title  imports,  on  showing  the  error  he  will  be  relieved. %b. 

4.  So  where  R.  &c  Z.  being  heirs  of  a  succession  and  administering  it  as 
executors,  gave  their  notes  to  the  creditor  by  the  original  debt  and  mortgage, 
who  reserved  the  right  to  go  upon  the  mortgage  if  the  notes  were  not  punctually 
paid,  and  did  so  after  the  payment  of  the  first  note ;  and  in  which,  the  debt  was 
fMoertained  by  a  judgment  to  be  much  less  than  the  amount  for  which  the  new 
obligation  was  given :  Held,  that  there  was  error  for  this  amount,  and  the  new 
obligation  can  have  no  effect. ib^ 

5.  BuLLABD  J.  h  Mabtib  J.  dinentinff.  The  &ilure  to  give  notice  of  the 
extinguishment  of  a  mortgage,  did  not  forfeit  aeeming  interests  it  only  autho- 
rized a  tuapamon  of  payment  Interest  still  runs  in  such  a  ease,  although  not 
exigible. ik^ 

6.  If  it  be  of  the  essence  of  the  pactum  conttiiutm  pecunim  t|iat  there  shonld 
be  a  pre-existing  debt,  it  is  only  to  distii^ish  it  from  a  donation ;  but  it  suffices 
if  the  debt,  the  payment  of  whiah  is  promised,  should  be  due  in  foro  cen^ 
tdentim  ,•  and  that  there  should  exist  a  just  subject  for  payment,  although  it 
may  be  in  foro  legU  declared  null • ib^ 

PARTNERSHIP. 

1.  Where  a  ptilj  has  made  himself  liable  to  creditors  by  dealing  with  the 
trfea,  although  not  a  partner,  and  has  been  compelled  to  pay  a  partnership  debt 
to  a  creditor,  he  wUl  recover  it  back  from  the  firm ^Ftmer  vs.  MOofuhn,  18^ 

t.  All  the  partners  in  a  eommersial  firm  must  join  in  an  action  or  obligation 
doe  to  the  partnership  j  and  on  the  dissolution  of  the  partnership  by  the  death 
of  one  of  the  partners,  the  surviving  ones  must  join  the  representatives  of  the 
deceased,  or  obtain  authority  from  the  proper  tribunal,  before  they  can  sue  for 
a  partnership  debt 1 Stfde  et  aL  vs.  Brathear,  409 

S.  The  incapacity  of  surviving  partners  to  sue  without  obtaining  aothority 
or  joining  the  represenfatives  of  the  deceased,  need  not  be  specially  denied. 
It  may  be  assigned  for  error ! , tt« 

4.  The  representatives  of  the  deceased  partner  must  be  joined,  or  authority 
from  the  Court  of  Probates  obtained,  in  a  suit  by  the  surviving  partners,  due 
the  partnership Babcock,  Gardiner  &   Co.  vs.  Branheur,  404 

^AlTMENt. 

}.  &>mpean(i«ii  ilhd  pftymcnt  matt  \t  ipethStj  ptMdM  tf  HnM*  ^  A* 
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PifIS 

He^-'ant  to  iriak^  proof  of  either. MeKvwn  vs.  MsOhcB.  54^ 

S.  Bat  an  mmendment  aetting  op  the  plea  of  psyment  aad  oompenaatioo, 
«omet  too  late  after  the  trial  oo.nmeiieet  and  the  jury  are  swom. <    t6« 

3.  A  receipt  of  full  pajmei  t  by  the  original  payee  to  ths  maker  of  a  note, 
oTeri'd  against  the  holder,  will  be  disregarded  when  shown  to  be  collasiTe, 
and  whe    it  is  contradicted  by  oth.T  evidence Bienvenu  vs.  Se£;vra.  346 

4.  Where  the  creditor  does  not  suspend  his  execution  so  as  to  put  it  out 
of  his  power,  or  the  surety  (if  he  pays,)  to  pursue  the  debtor,  it  is  no  prolon- 
gation of  the  time  of  payment ffoodbum  vs.  Friend  et  oL  496 

POSSESSORY  ACTION. 

1.  In  a  possessory  action  the  civil  possession  of  the  plaiiitlfT,  preceded  by  an 
actual  Hud  corporal  detention  of  the  thing,  will  suffice,  as  it  allows  him  the  benefit 

of  the  previous  c  rporal  {lossession  of  his  author. Ellis  vs.  JPrevost  et  al.  251 

2.  The  court  do  not  recognize  ihe  doctrine,  tliut  there  is  but  one  kind  of  pos- 
session s  and  that  civil  possession  will  suffice  in  all  cases  in  possessory  actions. ••  •   ib* 

3.  Possession  is  acquired  b)  the  actual  and  corporal  detention  of  the  pro|>erty  ; 
thiit  is  natural  possessijn  or  possession  in  fact ;  and  it  is  preserved  an<l  maintained 
by  the  i.iere  will  or  intention  to  possess,  ai.d  ibis  is  civil  possession  or  possessicn 

in  right f^* 

4.  So  where  a  person  is  disturbed  in  his  possession,  he  lias  the  right,  within  a 
year  and  by  virtue  of  his  civil  possesavnn,  founded  on  his  previous  corporal  and 
actual  possession  to  institute  the  possessory  action,  to  recover  it. s6* 

5.  The  person  claiming  by  possession  alone,  without  showing  any  title,  must 
prove  an  adverse  possession  by  ioclosqres,  and  his  possession  cannot  extend 
beyond. Ellis  vs.  Prevost  et  oL  521 

6.  Wliere  a  citizen  peaceaUy  takes  possession  of  a  portion  of  public  land  or 
domain,  to  which  no  private  claim  is  set  up,  and  improves  it,  none  but  the  govern- 
ment can  disturb  him  in  the  possession  of  what  he  has  actually  incl.sed. 

Miller  vs.  Lelen.  331 

7.  Where  the  vendor  vu\  vendee  live  in  the  same  house,  possession  follows 
title. Kemper's  Beirs  vs.  BtUick,  349 

8.  So  where  the  son  was  possessed  of  a  slave,  who  was  assessed  in  his 
name,  and  lived  in  the  common  dwelling  with  his  father  at  his  death,  and  his 
widow  took  the  slave  with  her  when  she  removed :  Held,  that  she  wms  the  legal 
possessor. s6. 

9.  The  plaintiff  is  not  bound  to  show  a  perfect  title  to  recover  against  a 
trespasser  without  title,  provided  he  has  actual  possession.  When  a  civil 
possession  is  relied  on  alone,  the  title  roust  be  prima  facie,  such  as  would  be 
translative  of  proper^. • Patin  vs.  Blaiie,Jr,  396 

10.  Title  papers  are  admissible  in  evidence  in  a  possessory  action,  to  show 
the  extent  and  limits  of  the  plaintiff's  possession  \  although  no  inquiry  can  be 
had  as  to  the  validity  of  titles  in  this  action. Lece/mte  vs.  Smart.  484 

1 1.  Whfere  a  person  takes  possession  of  land  under  an  apparent  title  as  his 
tt#ii,  slight  Mts  wlU  be  repeiwd  as  evidenoo  of  an  intention  to  take  actual 
p08iftisi6a i4« 
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WAwn 

19.But  where  a  man  withoat  any  pretenee  of  title*   gOM  «poii  land  olaimed 

by  another!  he  mast  ahow  aneqni^ooal  acts  of  poMesnon,  more  than  a  year,  to 
maintain  the  plea  of  prescription. ^ 494 

PRACTICE. 

1.  Signatures  to  tlie  notes  and  checks  sued  on,  are  admitted  by  the  plea  of  the 
general  issue. JBeach  &  Co.  ts.  Wagner  et  aL    86. 

i»  If  the  pleadiiigs  state  the  non-residenoe  of  the  plaintiffs,  their  absence  and 
right  of  their  attorney  to  mal^e  affidavit  for  them,  will  be  presumed,  when  the 
contrary  is  not  alli^ged  or  shown. Auatin  et  aL  ts.  JUaiham.    81 

3.  It  is  entirely  a  discretionary  power  in  tlie  inferior  courts,  to  order  a  case  to 
be  sent  before  auditors,  to  facilitate  the  trial  of  causes  by  the  iuTestigation  of  ac- 
counts.  ' GuinauU  ts.  l^CarpeuHer,  9319 

4b  Where  the  verdict  of  a  jury  appears  manifestly  erroneous,  the  cause  will  be 
remanded  for  a  new  trial »fr« 

5.  When  tlu:  judgment  of  the  court  is  confined  to  the  points  filed  or  raised  in 
the  argument  of  the  case«  it  will  not  listen  to  an  application  for  a  re-hearing  on 
other  grounds,  soggested  after  the  cause  bus  been  decided. 

Caldvcll  et  aU  vs.  Western  Marine  &  FKre  Inauranet  Co.    48 

6.  Where  the  plaintiff  failed  to  make  out  her  case  by  full  proof,  the  court 
on  consideration,  set  aside  the  non-suit  and  remanded  the  cause  for  a  new 
trial. Barton*9  Executrix  ts.  Hempkin.  517 

r.  In  a  petitory  action,  when  the  defendant  exhibits  the  best  title,  he  will  be  en- 
titled to  final  judgment  in  his  fliTor,  and  not  merely  one  of  nOn-suit. 

Guidry  vs.  Woods.  Sas 

8.  It  is  not  enough .  that  a  party  renders  his  rights  and  claim  probable  in  a  eonrt 

of  justice  s  lie  must  make  them  legally  certain. Skiptciih  vs.  Hit  Creditor*.  198 

9.  When  all  the  promises  and  contracts  are  set  out  in  the  pleadings,  if  any  one 
of  them  will  authorize  judgment,  the  court  should  render  it.  Irrelevant  or  useless 
matter  does  not  vitiate  the  good. RaiUe  etc-  vs.  Skiptnth  et  ux.  907 

10.  l*he  party  having  the  legal  title  may  sue  for  the  benefit  of  whom  he  pleases ; 
in  the  same  manner  as  he  might  dispose  of  the  funds  after  judgpnent,  if  he  sued  in 
his  own  name • •••   ifr« 

11.  Where  a  case  is  dismissed  on  an  exception  in  limine /itw»  the  Supreme 
Court  cannot  examine  it  on  its  merits.    It  must  be  remanded  fcr  a  new  irioL  •  •  •  •   ifr  • 

18.  Where  the  plaintiff  makes  that  hardly  probable,  which  he  was  bound  to 
make  certain,  and  where  there  is  a  verdict  against  him,  he  is  not  entitled  to  be  re- 
lieved; but  if  the  verdict  is  against  the  defendant,  in  snch  a  case  a  new  trial 
ought  to  be  granted Barrett  vs.  BuUard.  881 

IS.  Where  the  evidene*  does  not  support  die  charges  in  a  physician's  bill,  the 
court  will  give  such  judgment  as  may  appear  reasonable  and  equitable  finom  the 
proof  and  circumstances  of  the  case. Lefebre  vs.  Laetrap€9»  353 

14.  A  slight  variation  In  setting  out  the  name  of  a  corporation  will  not  afiect 
the  right  to  maintain  tho  action. Canal  Bank  vs.  FStktr.  96$ 

15.  Persons  responsible  for  a  trespass  or  injury  in  dHTerent  opacities  need 
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iMt  be  joined  in  the  Mme  Action,  although  if  liable  in  the  same  waj,  all  mutt 
,be  joined  at  in  a  joint  action. Cleavdand  vt.  AJayo  et  ux.  414 

16.  Where  the  quantum  of  damages  is  not  proved  or  is  lef^  doubtful,  the 
case  will  be  remanded  to  ascertain  them. R^gS*  ▼*•  Dupwrrier  et  ah  418 

17.  After  a  judgment  bj  de&ult,  and  answer  to  the  merits,  an  exception 
denying  the  defendant's  capacity  to  be  sued  as  administratrix,  is  not  admissible. 

C'leeters  vs.  BirkeU  Administratrir.  489 

18.  Where  a  case  comes  up  on  a  judgment  of  non-suit  in  which  there  was  no 
trial  on  the  merits,  or  bill  of  exception  taken,  this  court  cannot  go  into 
the  merits. * tt- 

19.  When  a  demand  is  afterwards  set  up  for  services  growing  out  of  a  tran»« 
action  already  settled  between  the  parties,  for  which  no  charge  was  made,  and  it 
U  not  shown  the  settlement  was  erroneous,  it  will  be  presumed  the  services 
were  gratuitous. Browtucn  vs.  Penwick*  431 

PRESCRIPTION. 

1.  Evidence  which  is  inadmissible  to  prove  title  may  be  received  to  show  pos- 
session by  known  marks  and  boundaries,  which  is  good  to  sustain  the  plea  of 
prescription. Broadtoay^a  Heirt  vs.  Pool,  258 

fi.  The  plea  of  prescription  may  be  filed  or  amended  on  the  trial,  after  the 
plaintiff  has  closed  his  evidence.  It  is  a  plea  favored  in  law,  and  may  emphati- 
cally be  filed  at  any  time. t6« 

3.  The  possessor  of  slaves  under  a  just  tiUe,  in  good  faith,  will  be  protected 

hy  the  prescription  of  five  years. Blanchard  vs.  OuHlU.  368 

4.  The  plea  of  prescription  of  one  year  is  not  applicable  to  a  workman's  ac- 
count, for  work  done  by  the  job,  and  materials  furnished,  whether  it  be  un- 
der a  specific  agreement  or  on  a  qwmium  mendt Ariail  vs.  Pentviefc.  41 3 

5.  The  action  on  a  curator's  bond  against  the  sureties  is  not  prescribed  by  the 
lapse  of  one  year.    It  is  an  action  arising  ex  contractu, 

Brotm  vs.  Ounning*»  Curatrix  et  at.  468 

6.  Actions  to  annul  a  sale,  brought  by  a  complaining  creditor,  for  giving  an 
undue  preference  to  a  portion  of  the  creditors  of  the  common  debtor,  are 
prescribed  by  the  lapse  of  one  year  from  the  date  of  the  sale. 

Maurin  &  Co.  vs.  Rouquer  et  al.  594 

PRINCIPAL   AND  AGENT. 

1.  If  a  person  acts  merely  as  agent  of  his  brother-in-law,  at  the  sale  of  his 
t>wn  property,  and  in  superintending  it  afterwards,  he  will  not  be  considered  as 
interested,  or  his  acts  viewed  as  an  interference  with  the  property,  or  an 
exercise  of  ownership  over  it 

Vmtghan  vs.  Wettem  Marine  &  Fire  Insurance  Company.    54 

S.  Where  the  agreement  leaves  it  doubtful  whether  the  agetit  was  entitied  to 
commissions  on  certain  notes  received  in  payment,  or  only  on  moniet  received, 
and  the  jury  find  a  verdict  in  the  affirmative  it  will  not  be  disturbed. 

Viffm'e  vs.  Saulei.    9$ 

3.  So  where  it  appeared  the  defendant  gave  orders  to  the  intervenors  to  ship 
hia  cotton  in  their  namaa,  it  was  held  that  the  legal  possession  and  control  over 
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it  remained  in  him,  ab  owner,  through  the  interpositjon  of  these  persons,  at  kU 
agents Homer  &c  Co.  vs.  La-wrence  et  dL     58 

4.  An  agent  tb  purchase  slaves  cannot  buy  from  himself,  or  put  one  of  his 
own  slaves  in,  so  as  to  chai^  the  priaoipal  with  his  price,  or  value ;  and  where 
there  was  deception  inducing  him  to  settle  with  the  agent  he  will  recover  back, 

as  having  been  allowed  in  error ; . . .  »Brovm9on  vs.  Femoich,     431 

PttlNClPAL  AND  SURETY. 

I.  The  surety  who  has  paid  defendant's  notes  in  the  hands  of  a  third  per<^ 
son  without  notice  of  the  defence  set  up,  will  r«^o\er  the  amount  he  has  paid 
notwithstanding  the  eviction  and  loss  of  title  to  the  property  for  Which  the 
notes  were  given.  Ga»quet  vs.  Oakey*    76 

5.  The  surety  in  an  atiacliment  bond  need  not  be  owner  of  real  estate  or  a  free- 
holder; so  that  he  is  solvent  and  resides  within  the  jurisdiction  of  the  court,  it  is 
sufficient  Austin  e/  oi.  va  Lafham.    M 

d..Iii  an  action  on  a  joint  obligation  when  it  is  shown,  two  of  the  parties 
signed  as  sureties  of  the  third,  any  payments  made  by  the  principal  debtor 
will  be  imputed  and  go  to  the  extinguishment  of  the  debt,  and  judgment  given 
for  the  balance,  against  the  principal  and  sureties  in  uoUdo. 

JBrahder  et  oL  vs.  Garrett  et  aL  455 

4.  In  a  suit  on  a  joint  note,  where  it  is  shown  the  defendant  signed  as  surety 
for  the  other  maker;  although  the  obligation  be  Joint  only  in  ittfortn,  yet  the 
•urety  is  bound  for  the  whole  debt,  or  liable  in  tojjido, 

Roberta  &  Crain  vs.  Jtnkins,  453 

5.  The  obligation  entered  into  by  the  principal  and  his  surety,  is  not  a  joint 
one;  but  on  the  contrary,  each  one  is  bound  towards  the  creditor  fop  the 
whole,  although  as  between  th^nselves,  the  entire  debt  or  sum  is  due  by  the  prin- 
cipal, and  can  be  recovered  of  him  by  the  surety  who  ]^ys. 

Bonny  &  Baker  vs.  Braahear.  383 

6.  A  surety  may  be  sued  without  his  principal tA  • 

7.  "Where  the  curator  fails  to  comply  with  his  duties,  and  pay  over  money, 
any  creditor  of  the  estate  may  at  once  resort  to  his  action  on  the  curator's  bond 
against  the  surety «** 

8.  The  surety  cannot  appeal  from  a  judgment  against  him  and  his  principal, 
which  the  latter  has  already  had  reversed  on  appeal.  The  release  of  the  prin- 
cipal in  the  judgment,  released  the  surety,  although  not  a  party  to  that  api>eal. 

Brasfuar  vs.  CarUn,  Curator,  <f<.  395 

9.  The  obligation  of  the  surety  in  a  curator's  bond  is  that  the  principal  will 
administer  the  estate  according  to  law  ;  and  his  duty  requires  him  to  pay  all 
the  creditors  equally  accoi'ding  to  their  rank. 

Brown  vs.  Gunning^s   Curatrix  et  aL  468 

10.  Judicial  sureties  are  bound  in  aoUdo;  so  each  surety  in  a  curator's  bond  is 
liable  to  the  action  of  the  creditors  of  the  estate,  for  the  whole  amount  claimed,  ih' 

II.  Sureties  in  bonds  taken  in  judicial  proceedings  are  bound  in  soldo; 
being  entitled  to  neillier  division  nor  discussion;  so  several  sureties  in  a  twelve 
months  bond  arc  each  bound  for  the  whole  sum.   Woodburn  ts.  Friend  et  ali  4W 
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PROHIBITION. 

1.  A  prohibition  i|  notatirrit  of  right,  but  the  court  nuiy  grapt  it  on  *ioh 
eonditlons  as  vill  aeeure  to  the  party  who  maj  niflfer  by  it,  MifBoiettt  indemnity 
for  the  trouble,  delay  and  loaaes  he  may  unjuady  sustain. 

Suae  of  La,  rs.  Judge  of  the  ^rtt  Dutrict.  167 

8.  An  oath  is  not  required  to  a  petition  for  a  writ  of  prohibition,  if  the  truth 
of  the  fiwts  stated  in  it  appear  firom  an  inspeotion  of  the  record  and  proceedings 
had  la  the  ease. Suae  of  La,  ts.  Judge  of  the  ^ir^  JH^iriet  174 

3.  Where,  by  an  error  of  the  Judge  a  quo  in  refusing  to  allow  tL-mupendne- 
appeal,  by  authorizing  an  execution  to  issue,  after  being  divested  of  jurisdict^n, 
^  writ  of.  prohibition  is  the  proper  remedy  to  correct  suth  error.. ^\ 

^  A  writ  of  prohibition  may  issue  to  suspend  the  action  of  an  inferior  tribu- 
nal for  a  time,  and  until  it  legally  resumes  the  exercise  of  its  former  jurisdic- 
tion  ........*•..%...%...    ib% 

5.  The  Judge  of  an  inferior  court  cannot  grant  an  order  of  seizure  and  sale 
after  an  appeal  is  taken  from  hio  refuMl  to  issue  the  s|une  order,  prerioutly 
applied  for.    But  if  he  does,  the  proper  remedy  to  arrest  his  proceedings  is  l^^ , 
writ  of  prdbibition ....% .w.k........ ib\ 

6.  The  authority  to  grant  writs  of  prohibition  is  considered  in  relation  to  the 
eonstitution,  which  allows  to  this  court  appellate  jurisdiction  only,  and  is  to  be 
eonfined  to  matters  which  have  a  tendency  to  aid  that  JurUdicHon% •••    ib^ 

PUBLIC  PLACfiS» 

t.  Anoient  plans  of  a  city  are  admissible  in  eridenee  to  prove  the  boundaries 
of  lots  sold  in  refe<«nce  thereto,  and  the  direction  of  streets  so  fitr  as  they  may 
extend,  aldiough  not  including  the  ioetwtn  guo;  and  especially  when  one  of  die 
partiea  claim  under  those  who  caused  the  plans  to  be  made. 

CarroUton  Rail  Road  Co.  va  MurddpaJUy  J^o.  3.    69 
ft.  Where  a  canal  and  basin  figure  on  the  original  plan  of  a  city,  but  are  always 

used  and  sold  by  the  proprietors,  they  will  be  considered  as  private  property i6. 

3.  In  order  to  dedicate  property  to  public  ute  there  must  be  a  plain  and  posi- 
tive intention  to  give  and  one  equally  plain  to  accept    The  fbrm  i«  notmaterial.  ib^ 

REDHIBITION. 

1.  In  a  redhibitoiy  action  for  the  rescission  of  the  sale  of  a  slave,  a  tender  or 
offer  to  return  the  slave  must  be  proved  at  the  trial,  to  have  been  made  before 
init -••••' Barreu  vs.  JSuUard,  881 

S.  Actual  idiocy  ittight,  perhaps,  be  deemed  a  redhibitory  vice  in  a  date} 
although  not  specially  named  in  the  code  i  but  such  defect  would  be  appa- 
rent to  an  ordinary  observer  as  to  bring  the  ease  within  the  article  8404  of 
the  La.  Code..*t ^..^ Brians  va  Mareh,  591 

S.  Where  the  evidence  establishes  the  existence  of  a  redhiUtory  disease  at 
the  time  of  sale,  although  not  perceptible  to  ordinary  observers,  or  known  to 
the  vendors;  yet  it  is  sufficient  to  authorixe  a  reaftission  of  the  sale  and 
return  of  the  price. • » ^••'•••••/Kf^  va  Dupetriet  §1  al  4t8 

79  TOL.   ZIX. 
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.  RES  JUDICATA. 

1.  In  jadgmenU  of  the  Sapreme  Court,  the  reMoning  it  lest  to  he  regarded, 
than  the  final  conclosion  annonneed  ;  lo  vhen  the  deoree  ia  pontive,  without  anj 
reterfation,  it  is  ra  judicata  as  to  all  the  matters  in  dispute. 

Plicqtu  &  LtBtau  yr*.PerreU  etc  SIB 

8.  No  matter  in  what  form  of  aetion  or  proceeding,  whether  bj  petition,  excep- 
tion or  intervention  the  question  maj  have  been  presented,  if  the  same  question 
oneejodieiallj  decided  between  the  parties  be  again  agitated,  it  is  soffioient  to 
create  Uke  presumption  resulting  from  the  ihing  adjudged,  and  forms  a  complete 
bar. <*• 

SALE. 

I.  The  adjudication  is  the  completion  of  a  sale,  so  as  to  inyest  the  purchaser 
09  owner,  and  with  the  right  of  possession  of  the  thing  sold. 

AfuniapalUs  No.  1  ts.  CordevioUe  U  Laeroii.  835 
f.  So  the  adjodicaddn  entitles  the  vendor  not  only  to  damages  for  non-com- 
compliance,  but  to  an  action  for  the  price. ib' 

3.  The  sale  is  perfect  between  (he  parties,  and  flie  property  is  acquired  to  the 
purchaser  on  an  agreement  between  them,  as  to  the  object  sold  and  the  price, 

even  wiflioot  deUvery • •••    ib- 

ii  The  purchaser  may  retain  the  price,  when  he  is  in  danger  of  eviction  fixnn 
a  previous  claim  on  the  property,  except  where  he  has  been  informed  of  it,  before 
the  sale.  A  claim  resulting  from  an  act  of  the  legislature,  comes  witbin  the  ex- 
ception, as  ignorance  of  it  cannot  be  pleaded.* « • ib* 

5.  A  claim  of  the  Draining  Company  on  land  for  its  improvement,  is  not  ad- 
verse or  a  disturbance  of  possession. tb, 

6.  Purchasers  cannot  complain  of  the  failure  of  the  vendor  to  pass  an  act  of 
sale,  when  it  was  caused  by  their  own  acts,  in  direeting  the  notary  not  to  give  up 
their  notes. ib. 

7.  When  the  evidence  shows,  that  the  sale  from  the  defendant  to  the  inter- 
venors  was  only  to  give  the  latter  a  colorable  claim  to  the  property  (or  cotton), 
the  sale  was  held  to  be  made  for  the  purpose  of  protecting  it  from  the  ponuit  of 
creditors,  and  void Hamer  &  Co.  vs.  Lawrence  d  al.   58 

8.  In  the  sale  of  property  subject  to  an  annual  tax,  the  purchaser  takes  it  sub- 
ject to  all  the  tax  <iccruing  after  the  sale ;  the  vendor  being  liable  for  all  doe  up 

to  the  time  of  sale. Oourjon,/.  m.  c.  vs.  SMmei  etaL  fISi 

9.  Where  the  seizure  is  made  and  notice  given  on  the  81st  June,  and  the  adver- 
tisement is  dated  the  34th  of  the  same  month,  it  will  be  considered  as  one  day 
too  early.  Three  days  should  intervene  between  the  notice  of  seizure  and  the 
advertisement J?.  McCarty  vs.  J.  P,  McCarh/.  30O 

10.  The  sale  of  real  property  cannot  be  legally  made  by  the  sheriff  until  the 
S4th  day  after  seizure.  But  if  this  time  is  given,  it  cannot  be  objected  tliat  the 
advertisement  was  posted  up  a  day  or  two  sooner  than  was  required. *^> 

II.  A  clerical  error  in  the  description  of  a  piece  of  land  in  the  sheriff's  adver- 
tisement of  the  sale,  not  calculated  to  mislead  the  party  interested,  is  immaterial,  ib- 

18.  Where  a  party  shows  a  judgment,  execution,  sheriff's  return  thereon, 
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and  deed  of  nle,  it  u  prima  facia  eridenee  of  a  Talid  alienation  $  and  the  part7 

attacking  the  sale  must  show  the  forms  of  law  have  not  heen  complied  with. 

Walker  ts.  AUen  et  al.  307 

IS.  If  a  purchaser  at  sheriff's  sale  does  not  offer  good  security,  the  sheriff 

must  sell  again  immediately.    If  he  pves  any  delay,  it  is  at  his  own  risk  and  he 

will  be  liable  in  damages  to  the  plaintiff  in  execution,  if  any  are  sustained  in 

consequence  of  such  delay c6. 

14.  The  yendee  in  a  conditional  sale  or  vente  d  rimiri^  has  a  greater  analogy 
to  a  usufructuary  than  to  any  other  bailee  of  the  property  of  another,  aa  regards 
the  fruits  or  increase « Patlersan  vs.  Bonner.  508 

15.  Neither  the  usufructuary  or  vendee  in  a  sale  d  rfyniri^  can  make  the 
children  or  young  of  slaves,  born  during  their  possession,  their  ovm. ib, 

16.  Where  there  are  ambiguities  in  the  boundaries  and  comers  of  a  tract  of 
land  in  controversy,  between  the  defendant  and  plaintiffs,  as  vendor  and*  vendees, 
occasioned'  by  leaving  blanks  in  the  notarial  act  of  sale^  a  private  act 
previously  executed  between  the  same  parties,  will  be  received  in  evidence 
to  explain  and  show  the  true  boundaries  and  corners,  when  it  is  not  incon- 
sistent with  the  notarial  act Labauve  et  al.  vs.  Declouett  376 

17.  Where  a  tract  of  land  is  sold  as  "  4  arpenU  front  vdth  about  35  or40  in 
depth/*^  the  front  to  begin  at  %  certain  point,  and  the  tract  is  bounded  on  both 
oidea  by  plantations,  it  is  a  sale  per  avertionem  >••  and  the  boundaries  will  control 
the  enumeration  of  quantity.. Prejean  vs.  Oiroir  et  al,  428 

18.  A  sale  by  the  lather  to  his  son,  not  a  creditor,  ofhio  ettate,  at  a  sound 
price,  where  there  is  no  privity  between  the  latter  and  the  creditors  of  his  fiither 
and  none  between  the  father  and  his  creditors,  m  vaUd,  although  the  father, 
was  insolvent  at  the  time,  and  the  son  agreed  and*did  apply  the  pnce  to  the 
payment  of  a  portion  of  the  creditors:  Nor  i»  the  mere  relationship  of 
the  father  and  son,  evidence  of  fraud. Maurin  b  Co.  vs.  Rouquer  et  oL  594 

19.  The  sale  would  be  good  as  to  the  son,  even  if  it  was  the  intention  of  the 
father  to  defraud  his  creditors,  because  the  eontnot.  of  sale  was  onerous  and 
the  purchase  made  for  the  full  value  of  the  propert)r^ ib*. 

SEPARATION  FROM  BED  AND  BOARD. 

t.  Living  unhappily  together ;  having  frequent  differences,  ebulitions  and  dis- 
plays of  temper,  but  without  any  personal  or  other  violence ;  the  want  of  sup- 
plies or  necessaries  according  to  the  wife's  demands ;  the  non-payment  of  her 
bills  promptly,  and  for  the  education  of  her  daughter ;  the  want  of  support  ac- 
cording to  her  rank  and  fbrtune  she  brought  into  marriage,  and  supposed  im- 
possibility, of  the  parties  ever  living  together  again,  are  not  sufficient  cauoet  of 
oeparaUon  from  bed  and  board, .••......  Rowley  'vs.  Rowley.  557 

3.  During  the  pendency  of  a  suit  of  the  wife  for  a  separation  from  bed  and 
board,  Uie  wife  may  leave  the  home  assigned  her  as  a  residence,  on  business, 
and  be  ieroporarily  absent •   ib» 

3.  A  judgment  for  alimony  may  be  given,  even  when  no  separation  from  bed 
and  board  follows '. ib. 

4.  The  court  may,  in  its  discretion,  change  the  residence  of  the  wife  during 
the  pendency  of  her  suit  for  separation .;. ik.. 
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SERVITUDE. 

1^  The  towec^  one  of  two  a^jaoent  esUtei,  owes  a  tenritttde  to  the  upper  one, 
of  aUowing  the  vaten  to  puts  off  from  the  Utter  through  the  natural  drains 
over  the  land  of  the  former. Hays  vs.  Hayi,  351 

3.  If  the  proprietor  of  the  lower  eita^  obitmots  the  natural  flow  of  the  waters 

•f  the  upper  estate  he  will  be  compelled  to  remove  sueholitstruotioiis  at  hiseost  si6. 

SLAVES. 

1.  A  tlaye  held  bj  a  deed  of  tmat  or  mortgage,  which  is  not  recorded  in 
this  State,  to  which  the  slave  has  been  removed,  is  liable  to  seisare  bj  a  creditor 
of  the  original  owner^ ZolUkq^erft.  Briggt,  Laeoste  tx.  Co.  581 

8.  Slaves  hold  under  a  sale  with,  the  e<]^uitj  of  redemption  existing,  are  not 
liable  to  the  seizure  of  a  creditor  of  the  original  owner.  He  can  seize  only 
the  equi^  of  redemption.. .••.. i6- 

SUCCESSIONS. 

1.  Where  a  cUim  against  an  estate  is  unliquidated,  or  the  euipator  olgects 
IMid  refuses  to  approve  it,  the  party  may  sue  on  it  in  the  Court  of  Probates ;  but 
he  cannot  have  execution  immediately,  as  it  must  be  paid  concurrently  with 
other  creditors. Anden^ri**  AdminUirator  vs.  BirdtaWt  Jidmmutratrix.  44t 

S.  Claims  against  estates  in  the  course  of  administration,  bear  leg-al  interest 
^m  the  time  they  are  due  and  payable,  although  unliquidated.-  •  •  •  i •  •   ib^ 

S.  Where  a  party  having  two  capacities,  takes  possession  of  property  of  a 
succession,  aud  it  is  doi:^tful  in  which  capacity  he  holds,  the  legal  presumption 
is  that  he  takes  in  the  capacity  the  law  authorizes,  and  that  he  wiH  do  what  it  is 
his  duty  to  do. ^....^ Sdbyxs,  ^agaetaL  499 

4.  So  where  the  widow  causes  an  inventory  to  be  made  of  her  deceased  hu»* 
band's  estate,  and  omits  to  put  some  articles  in  it ;  renounces  the  community, 
but  acts  as  administratrix  and  as  tutrix  of  her  minor  children  ;  and  then  as  exe- 
euti*ix  under  a  will  found,  and  pays  some  debts  without  the  order  of  the 
judge,  she  is  not  liable  as  intermeddler,  when  there  is  po  attempt  at  conceal- 
ment or  fraud  shown. ib* 

TAXES. 

1.  Oppositions  to  the  valuation  and  assessment  of  property  in  the  city  of  Ls^ 
&yette  must  be  made  within  the  time  prescribed  and  advertised,  or  they  will  not 
be  listened  to  in  court *•  Council  qfLafayaUrn,  Kehn,    d4 

5.  The  assessment  roll  is  admissible  in  evidence,  to  show  that  taxes  were 
duly  assessed.  If  defendant  objects,  that  it  is  not  the  true  one,  he  should 
show  it,  and  call  for  the  right  one. t6. 

THIRD    PURCHASER. 

1.  A  flurd  pirehaser  of  an  estnte  sulgect  to  certain  mortgagts  which  he  a^ 
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■omes  to  pay,  oaimot  let  ap  her  elaims  in  oppontion  to  the  mortgage  creditor 
on  Mid  eitate. Xertner  &  Co.^t  Syndic  tl  BoUtday  et  oL  154 

8.  The  creditors  of  an  estate  are  not  bonnd'to  give  security  to  the  purchaser  be- 
fore coming  on  him  for  their  claims  doe  by  it,  on  the  ground  that  he  is  in  danger 
of  OTiotion.  The  right  to  call  on  a  party  to  give  security  implies  a  warranty 
against  erlction...^.---^^ ib* 

S.  A  third  person  contrasting  to  pay  the  debt  of  another  and  receiving  pro- 
perty out  of  wlueh  it  was  to  be  paid,  cannot  oppose  the  plea  of  usury,  or  go 
into  the  consideration  of  that  debt,  and  retain  the  means  placed  in  his  hands  to 
pay  it ib, 

4.  IVhere  the  purchaser  is  actually  disturbed  in  the  possesion  and  enjoyment 
of  the  thing  sold,  he  can  require  security  before  the  payment  of  the  price  can 

be  demanded. Batt  et  aL  yt,  Le  Breton  et  aL  147 

5.  A  bona  fide  purchaser,  without  notice,  is  not  affected  by  fraud  in  his 
Tender,  who  has  a  legal  title  to  the  property  sold. Bkmchatd  vs.  CoMtUle.  d6S 

6.  A  third  person  who  did  not  sign  a  notarial  act  of  sale,  although  it  ex- 
presses on  its  face  that  the  price  was  paid,  by  the  yendee  iu  cash,  may  show  by 
parol  evidence,  that  in  fact  it  was  paid  partly  in  cash,  which  he  advanced,  and 

by  his  note  for  the  balance, Benoit  vs.  Brmutard  387 

USURY. 

1.  A  person  contracting  to  pay  the  debt  of  another,  and  I'eceiving  property 
out  of  which  it  was  to  be  paid,  cannot  oppose  the  plea  of  usury ;  or  go  into  the 
consideration  of  the  debt,  and  retain  the  means  placed  in  his  hands  to  pay  it. 

Kenner  &  Co^8  Syndic  vs.  BolUday  et  aL  154 

2.  Usurious  interest  which  has  been  paid,  cannot  be  recovered  back. ib* 

3.  Where  A  gave  his  note  to  B  for  $11,000  payable  in  8  years,  and  received 
|n  payment  the  note  of  a  third  person  endorsed  by  B,  for  $10,000  payable  ten 
days  after  his  own :  ffeld,  that  it  was  an  agreement  to  gire  and  receive  usurious 
interest  and  null. Fkrwer  vs.  JmBaudon.  185 

4.  An  agreement  to  take  even  a  legal  rate  ol  interest,  on  a  larger  sum  than  is 
reaUy  due,  is  usurious. ib. 

5.  So  an  agreement  to  make  cash  advances  at  10  per  cent  intereit  thereon, 
and  to  receive  one  third  of  the  profits  of  the  firm  to  which  the  advance  was  to 

be  made,  was  held  to  be  usurious. ib, 

•  6.  Accounts  which  have  not  been  objected  to  and  received  by  the  party,  al- 
though they  contain    extravagant  charges  and  usurious  interest,  will  not  be 
re-opened  in  a  suit  for  a  final  settlement    Usurious  interest  once  paid  cannot 
be  recovered  .back. * ib, 

WARRANTY. 

1.  According  to  the  provisions  in  articles  379,  380  and  381  of  the  Code  of 
Practice,  the  vendee  of  a  slaye,  when  sued  for  the  price,  will  be  allowed  time 
to  cite  in  warranty  the  person  to  whom  he  sold,  and  who  promised  to  pay  the 
debt,  although  the  plaintiff',  or  original  vendor,  never  accepted  him  as  his 
debtor. Br9wn*8  Executor  vs.  Copley  H  Jntup.  473 
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WITNESS. 

I.  The  rule  in  relation  to  the  competeney  of  witnenei  is  to  he  gOTemed  by 
the  lex  fori,  with  some  ezoeptions,  in  &yor  of  the  loeal  law. 

Buckner,  Stanton  k  Co.  vs.  Watt.  Sll 
S.  A  iStatate  which  expressly  excludes  the  drawer  of  a  bill  from  heing  a 
vitness  in  a  soit  by  the  holder  against  the  endorser,  will  not  be  construed  to 
apply  to  the  acceptor.    This  law  being  in  derogation  of  the  settled  rules  of 

eridenee  will  not  be  extended  beyond  its  letter. »6.. 

*   3.  So  an  acceptor  who  is  without  interest  in  a  suit  by  the  holder  against  the 
endorser  of  a  bill,  is  a  competent  witness. ib. 

4.  The  guarantor  of  a  note  is  a  competent  witness  on  the  part  of  the  maker, 
in  a  suit  by  the  endorsee  against  the  latter ;  for  it  is  the  interest  of  the  witness 
that  the  plainti^  should  recover,  and  he  is  called  to  testify  against  his  own 
iDter«^lt Shipnuou  &  Co.  vs.  Archinard.  47L 

5.  So  where  the  plaintiffs  received  the  note  sued  on  afier  nuOurityy  the  defen- 
dant may  produce  the  letter  of  the  payees  and  original  holders,  to  show  that 

the  suit  is  premature,  and  that  a  certain  time  had  been  allowed  for  payment,   ib^ 

6.  The  competency  of  witnesses  is  a  distinct  subject  of  legislative  enactment. 
It  is  expressly  and  precisely  treated  of  by  the  Code,  (article  S860 ;)  and  it  lays 
down  all  the  great  and  leading  principles  of  the  law  of  evidence. 

Waiert  vs.  Petrvtic  &  Blanchard,  584 

7.  The  article  S960  declaring  who  shall  be  a  competent  witness  to  prove 
any  covenant  or  fact  whate%'er,  in  civil  matters,  makes  no  exception  of  any 
particular  covenant  or  fact  whenever  parol  evidence  is  admissible  under  the 
provisions  of  tlie  Code ;  and  the  act  of  87th  March,  1883,  so  far  as  it  renders 
the  maker  of  a  note,  kc,  an  incompetent  vdtneot  in  an  action  against  the 
endoroer,  is  repealed,  by  the  last  and  repealing  article  of  the  Louisiana  Code.   ib. 

8.  The  repealing  act  of  1888,  left  in  force  the  Louisiana  Code,  and  also  the 
law  respecting  the  competency  of  witnesses ;  leaving  the  question  still  open, 
as  to  the  competency  of  makers  of  notes,  &cc.,  to  be  witnesses,  &c.,  to  be  deter^ 
mined  by  the  Code  or  act  of  1883. t^. 

9.  A  notary  public,  who  is  the  son  of  one  of  the  endorsers  on  a  note,  is  not 
thereby  rendered  incompetent  to  make  a  protest  and  give  notice  to  all  the 
parties. ib» 

\\0.  A  sheriff,  who  is  the  son  of  the  plainti^,  in  execution,  is  nevertheless 
competent  to  execute  it. ib. 

II.  So  the  grand-&ther  of  a  legatee  is  i^  competent  witness  to  a  Will. 
The  oflictal  act  may  be  valid,  and  yet  the  public  officer,  be  incompetent  as 

a  witness  in  any  controversy  growing  out  of  the  act. i*. 
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